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FOREWORD 

 

After a long hiatus, I am delighted to welcome readers to the latest edition of the 

Canberra Law Review, which has gone through a process of revitalisation since its 

relaunch as an electronic journal in December 2010. This winter edition of the Law 

Review contains a collection of academic articles covering an eclectic array of subject 

matter in contemporary Australian and international law, so hopefully there is 

something of interest here for all readers. Accordingly, the academic works in this 

edition include such topics as: corporate ownership and control in the financial 

markets; the evolution of Australian and US acquisitions law; Chinese trust law; and 

Commonwealth procurement under the Australia-US Free Trade Agreement.  

 

As part of the above-mentioned revitalisation, the Law Review includes, for the first 

time, a Canberra Corner section. Through this new section, the editors hope to 

engender open discussion and debate on law reform in the ACT. In this Canberra 

Corner, former Chief Minister Jon Stanhope discusses recent developments in 

compulsory third party insurance in the ACT.  

 

Publishing a law review presents any faculty with many practical challenges, not least 

of which is the fact that the majority of the workload is managed by students, many of 

whom have had little or no publishing experience. I would firstly like to thank the 

student editors – Thomas Brand, Manu Jaireth, Tessa Kelman, Skye Masters, Talah 

Sherif and Kim Soukieh – for their dedication, professionalism and perseverance. In 
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the absence of such editors, the Canberra Law Review would remain little more than a 

distant concept instead of the rigorous academic discourse that it is today. 

 

Additionally, the preparatory work required to produce a peer-reviewed academic 

publication such as the Canberra Law Review involves attention to quality control, 

one integral aspect of which is the strict oversight and refereeing process that occurs 

before a decision can be made to publish an article. Accordingly, I would like to 

extend a special thank you to the academics who kindly gave their time to referee 

submissions. 

 

Lastly, but not least, I would like to thank the efforts of Student Adviser John Passant, 

senior lecturer at the University of Canberra, for his guidance in bringing this latest 

edition of the Canberra Law Review to fruition. 

 

So please read on and enjoy the 2011 winter edition of the Canberra Law Review. 

 

Professor Maree Sainsbury 
Dean  
Faculty of Law 
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WHAT HAVE BEEN THE IMPLICATIONS 

FOR COMMONWEALTH GOVERNMENT 

PROCUREMENT OF CHAPTER 15 OF THE 

AUSTRALIA-UNITED STATES FREE TRADE 

AGREEMENT? 

SIMON MURRAY ∗ 
 

ABSTRACT 
This article reviews the impact on Commonwealth government 
procurement of Chapter 15 of the Australia-United States Free Trade 
Agreement. The article contends that there has been a significant 
tightening-up of procurement procedures at Commonwealth level in 
Australia (as reflected in the mandatory procurement procedures of the 
Commonwealth Procurement Guidelines) and an enhanced emphasis 
on openness and transparency of procurement information (although 
there remain areas where Commonwealth government departments 
and agencies have been derelict in their adherence to these 
requirements). The article contends that inhibiting the openness and 
transparency of Commonwealth government procurement processes 
adversely affects the efficacy of these processes and compromises the 
Commonwealth’s ability to obtain best value for money. Chapter 15 
of the Australia-United States Free Trade Agreement has brought 
about changes to legislative requirements regulating Commonwealth 
Government procurement activities and has largely eliminated 
preferential treatment programs for Australian and New Zealand 
suppliers. The article examines revised procurement practices brought 
into effect as a consequence of Chapter 15 and concludes by 
countenancing doubts expressed about the adequacy of existing tender 
challenge procedures.  

 

                                                

∗Senior Legal Officer, Australian Taxation Office. The views expressed in this article are those of the 
author and not those of the Australian Taxation Office. 
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I  INTRODUCTION 

 

The Australia-United States Free Trade Agreement (the AUSFTA) is a bilateral treaty 

executed on 18 May 2004 that creates rights and obligations for each country under 

international law. The AUSFTA came into effect on 1 January 2005. Chapter 15 has 

been implemented at Commonwealth level through the Commonwealth Procurement 

Guidelines (the CPGs). The CPGs became law on 1 July 2009 following amendments 

to s 64 of the Financial Management and Accountability Act 1997 (Cth) (the FMA 

Act) which state that guidelines issued under the Financial Management and 

Accountability Regulations 1997 (the FMA Regulations) are now legislative 

instruments for the purpose of the Legislative Instruments Act 2003 (Cth).1 

 

Chapter 15 of the AUSFTA deals with government procurement. ‘Government 

procurement’ is defined in Article 1.2.13 of the AUSFTA to mean: 

The process by which a government obtains the use of or acquires goods or services, or any 

combination thereof, for governmental purposes and not with a view to commercial sale or 

resale or use in the production or supply of goods or services for commercial sale or resale. 

 

Chapter 15 applies to all Federal Government departments and agencies covered by 

the FMA Act, listed entities under the Commonwealth Authorities and Companies Act 

1997 (Cth), State and Territory governments and statutory corporations. This article 

focuses on the implications of Chapter 15 at Commonwealth level in so far as 

Commonwealth procurement practices and procedures are concerned. 

                                                

1 Specifically: Financial Management and Accountability Act 1997 (Cth), s 64(3). 
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The government procurement chapter of the AUSFTA has been viewed as a move by 

Australia towards the government procurement requirements of the World Trade 

Organisation (WTO) Agreement on Government Procurement.2 While Australia is not 

a party to the WTO Agreement, many of the terms of Chapter 15 are similar in nature 

to those set out in the WTO Agreement. 

 

Chapter 15 of the AUSFTA requires that procuring entities of either party do not 

discriminate against suppliers of the other party in their procurement of goods and 

services above specified monetary thresholds. Under the AUSFTA, Australia is a 

‘designated country’ under United States law. This means that Australian industry is 

not subject to the penalties that would otherwise apply to corporations of foreign 

countries under the Buy American Act. In return, most (but not all)3 Australian 

requirements for industry development programs have been abolished.4 Offsets for 

local content requirements are prohibited under Chapter 15. Other significant changes 

to Commonwealth procurement stemming from the AUSFTA relate to transparency 

of procurement processes, fairness and due procedure around solicitation activities. 

The requirements of the AUSFTA also have implications for government tender 

challenges. 

 

                                                

2 Dr Nick Seddon, ‘The AUSFTA and Government Procurement’ (2006) 3(6) and 3(7) Contract 
Management in Practice 82. 
3 Exceptions apply for Defence and for small and medium enterprises. For a definition of what 
constitutes a small and medium enterprise, see below, note 12. 
4 For example, references to the Australia New Zealand Closer Economic Relations Trade Agreement 
and the Australian and New Zealand Government Procurement Agreement are no longer included in 
the Commonwealth Procurement Guidelines.  
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II CHANGES TO AUSTRALIAN INDUSTRY DEVELOPMENT 

REQUIREMENTS 

 

One of the key principles underpinning Commonwealth government procurement for 

many years was the need for Commonwealth government agencies to take into 

account opportunities for the development of Australian and New Zealand industry 

when making procurement decisions. 

 

The Commonwealth Procurement Guidelines in effect prior to the execution of the 

AUSFTA in May 20045 provided that: 

Buyers must ensure that Australian and New Zealand industry, particularly small and medium 

enterprises, have appropriate opportunity to compete for business. This includes being able to 

demonstrate, through accountability mechanisms, that buyers have: 

• considered any commercial and practical benefits of doing business with competitive 

Australian and New Zealand industry when specifying requirements and evaluating 

Value for Money; 

• ensured procurement methods do not discriminate against Australian and New 

Zealand suppliers, particularly small and medium enterprises; 

• taken into account the capability and commitment to regional markets of small 

businesses in their local regions; and 

• considered any supplier-base and competitive benefits of ensuring access for new 

entrants to the market.6 

                                                

5 This version of the Commonwealth Procurement Guidelines & Best Practice Guidance was in effect 
from February 2002 until May 2004. An interim version of the Commonwealth Procurement 
Guidelines and Best Practice Guidance was released in May 2004 but did not reflect changes 
associated with the AUSFTA. The Commonwealth Procurement Guidelines were revised in their 
entirety during the interim period and were reissued to incorporate changes associated with the 
AUSFTA in January 2005. The current Commonwealth Procurement Guidelines were issued in 
December 2008. 
6 Commonwealth Procurement Guidelines & Best Practice Guidance, 12 February 2002, paragraph 1.4. 
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The CPGs in effect prior to May 2004 further provided that: 

In major procurements of $5 million or more, agencies, and where appropriate outsourced 

service providers, must clearly identify in tender documentation: 

• any industry development criteria and associated evaluation methodology; and 

• where appropriate, opportunities for small and medium enterprise participation.7 

 

In addition, when preparing tender documents, agencies were obliged to consult with 

the Ministers responsible for Finance and Industry to ensure that projects (of $5 

million or more) realised their local industry development potential.8 

 

The practical effect of these policies was that industry development criteria could be 

used as discriminators (in the form of evaluation criteria) in source selection decisions 

for government procurement requirements.9 

 

Articles 15.2.1, 15.2.2 and 15.2.5 of the AUSFTA have brought about a cessation of 

overt preference for Australian and New Zealand industry suppliers. Article 15.2.1 

provides that: 

Each Party and its procuring entities shall accord unconditionally to the goods and services of 

the other Party and to the suppliers of the other Party offering the goods or services of that 

Party, treatment no less favourable than the most favourable treatment the Party or the 

procuring entity accords to domestic goods, services and suppliers. 

 

                                                

7 Ibid, paragraph 1.4.3. 
8 Ibid. 
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Article 15.2.5 provides: 

A procuring entity may not seek, take account of, impose, or enforce offsets in the 

qualification and selection of suppliers, goods, or services, in the evaluation of tenders or in 

the award of contracts, before or in the course of a covered procurement (emphasis added). 

 

‘Offsets’ is defined in Article 15.15.7 to mean any conditions or undertakings that 

require use of domestic content, domestic suppliers, the licensing of technology, 

technology transfer, investment, counter-trade, or similar actions to encourage local 

development or to improve a Party’s balance-of-payments accounts. 

 

A ‘covered procurement’ is defined in Appendix C of the current version of the 

CPGs10 as a procurement, other than one that is specifically exempt, where the value 

of the property or services being procured exceeds specified procurement thresholds.11  

 

Implementation of Article 15.2.5 at Commonwealth level in Australia has not been on 

a ‘most favoured nation’ basis in the sense that the CPGs have simply removed 

references to offsets programs and local industry development requirements as 

determinants of source selection decisions. This approach benefits the suppliers of all 

countries seeking to do business with the Commonwealth Government rather than 

affording special status to United States suppliers. 

 

                                                                                                                                       

9 For an example of a major Commonwealth government procurement where industry development was 
a key criterion in a source selection decision, see: Hughes Aircraft Systems International v Airservices 
Australia (1997) 146 ALR 1. 
10 Effective from December 2008. 
11 $80,000 for FMA Act agencies, $400,000 for CAC Act bodies, $9 million for construction services. 
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Whilst industry development can no longer be used as a discriminator in government 

purchasing decisions, an imperative to support small and medium enterprises in 

government procurement has been maintained. The current CPGs state that the 

Federal Government is committed to FMA agencies sourcing at least 10 per cent of 

their purchases by value from small and medium enterprises.12 This statement is 

unchanged from the 1992 version of the CPGs. This approach is consistent with the 

United States retaining a capacity to afford preferences to small and minority 

businesses, including the exclusive right to provide a good or service to government 

and price preferences. 

 

III OPENNESS AND TRANSPARENCY OF PROCUREMENT 

INFORMATION 

 

Articles 15.3, 15.4 and 15.6 of the AUSFTA provide for the publication of 

procurement information generally, notices of specific intended procurements and for 

the provision of comprehensive tender information to be provided to prospective 

suppliers, including the evaluation criteria to be applied in awarding a subsequent 

contract. 

 

Article 15.3.1 provides that: 

                                                

12 Small and medium enterprises are defined in the Commonwealth Procurement Guidelines as an 
Australian or New Zealand firm with fewer than 200 full time equivalent employees (in the footnote to 
paragraph 5.3 and in Appendix C). 
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Each Party shall promptly publish the following information relating to covered procurements, 

and any changes or additions to this information, in electronic or paper media that are widely 

disseminated and remain readily accessible to the public: 

a) laws, regulations, procedures, and policy guidelines; and 

b) judicial decisions and administrative rulings of general application. 

 

Article 15.3.1 appears to have influenced the behaviour of some Commonwealth 

government departments in so far as making their internal procurement policy 

documents available to prospective suppliers. Whilst the Department of Defence and 

the Defence Materiel Organisation (the largest procurement entities in the 

Commonwealth government)13 have long made their standard form contracting 

documentation publicly available (the Australian Defence Contract suite of 

contracting templates, their predecessor documents and the Defence Procurement 

Policy Manual) the current Defence contracting website reveals that Defence 

(including the DMO) now also discloses its internal Defence Procurement Policy 

Instructions and the interpretive manuals that apply to each of its contracting 

templates.14 Defence had previously declined to make the interpretive manuals 

available to external suppliers on the basis that they contained confidential 

information relating to how Defence interprets and applies its standard form 

contracting templates (including the extent to which it is prepared to depart from the 

standard form provisions). 

 

                                                

13 Statistics on Australian Government Procurement Contracts (2008) Department of Finance and 
Deregulation <http://www.finance.gov.au/publications/statistics-on-commonwealth-purchasing-
contracts/index.html> at 30 January 2011. 
14 Procurement and Contracts, Department of Defence 
<http://www.defence.gov.au/dmo/DMO/function.cfm?function_id=45> at 30 January 2011. 
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Article 15.6.1 of the AUSFTA provides that: 

A procuring entity shall promptly provide, on request, to any supplier participating in a 

covered procurement, tender documentation that includes all information necessary to permit 

suppliers to prepare and submit response tenders. Unless already provided in the notice of 

intended procurement, such documentation shall include a complete description of: 

a) the procurement, including the nature, scope and, where known, the quantity of the 

goods or services to be procured and any requirements to be fulfilled, including any 

technical specifications, conformity certification, plans, drawings, or instructional 

materials; 

b) any conditions for participation, including any financial guarantees, information, and 

documents that suppliers are required to submit; 

c) all criteria to be considered in awarding of the contract; 

d) where there will be a public opening of tenders, the date, time, and place for the 

opening of tenders; and 

e) any other terms or conditions relevant to the evaluation of tenders (emphasis added). 

 

The requirements of Article 15.6.1 are mirrored in paragraph 8.4.2 of the CPGs with 

an additional statement that request documents must include a complete description of 

any minimum content and format requirements. 

 

The existing procurement practices of Commonwealth government agencies give rise 

to questions about whether paragraph 8.4.2 (and therefore Article 15.6.1 of the 

AUSFTA) is being complied with. 

 

Whilst agencies appear willing to make their standard form tendering and contracting 

templates available to external scrutiny, agencies have not been inclined to willingly 
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disclose their internal tender evaluation plans.15 A review of advertised requirements 

on the AusTender website (the website used by Commonwealth government agencies 

to notify prospective suppliers of business opportunities) reveals that no 

Commonwealth government agencies voluntarily disclose tender evaluation plans to 

prospective suppliers.16 

 

Tender evaluation plans form an essential component of the evaluation process. They 

set out the criteria that will be applied in evaluating submitted offers, the weightings 

to be afforded to each of the evaluation criteria (which may not be set out in the 

request for tender issued to prospective suppliers), the timeframes within which the 

evaluation is expected to be completed and the aspects of tender responses that will be 

subject to particular scrutiny. In the case of a complex procurement, each of the 

technical, financial, commercial and contractual aspects of tenders received may be 

subject to evaluation and ranking prior to any consolidated view of the respective 

merits of the tenders being formed.17 It would clearly be in the interests of prospective 

respondents to know in advance which elements of their tender responses will be 

subject to individual evaluation and the degree of influence individual assessments in 

a particular category will have on the overall ranking of the tenders. 

 

                                                

15 This approach has been endorsed by the courts. See, for example, the judgment of Adams J in: Cubic 
Transportation Systems Inc v New South Wales [2002] NSWSC 656, where the evaluation plans of a 
government agency were described as ‘confidential internal documents’ of the agency (at paragraph 
46). 
16 Current ATM List (2011) AUSTender: The Australian Government Tender System 
<https://www.tenders.gov.au/?event=public.ATM.list> at 30 January 2011.  
17 Such an approach occurred in Cubic Transportation Systems Inc v New South Wales [2002] NSWSC 
656, where the rankings of proponents in each evaluation subcategory were leaked prior to a 
consolidated view of proposals having been formed. Obtaining this information precipitated a course of 
action that ultimately led to a litigious challenge to the solicitation process in that case.  
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Regrettably, it is common for tender evaluation plans to be prepared after request for 

tender documents have been released. To the extent that the evaluation criteria are 

weighted in a particular order of importance and those weightings are not 

communicated to prospective respondents, the openness and transparency of the 

procurement process is compromised. 

 

The provisions of the CPGs and the AUSFTA call for ‘a complete description’ of ‘all 

criteria to be considered in awarding the contract’. It would seem that a description of 

the evaluation criteria is not complete unless the weightings attached to each criterion 

are communicated clearly to potential respondents. 

 

Standard form Commonwealth government conditions of tender can further obscure 

relevant information by describing the evaluation criteria as not necessarily being ‘in 

any order of importance’.18 

 

The advantage to an agency of reserving a discretion of this nature to itself in the 

context of a tender process is that it may accord such weight as it sees fits to particular 

criteria when evaluating submitted responses. An alternative view is that an agency 

should be able to specify what it needs with some degree of precision before going to 

                                                

18 See, for example: Clause 6.1 of the conditions of tender of the standard form Australian Defence 
Contracts pertaining to Strategic Materiel, Complex Materiel and Support. While many categories of 
procurement to which these contracts apply are excluded from the scope of AUSFTA, Chapter 15 by 
virtue of Note 3 of the Schedule of Australia in Annex 15-A of the AUSFTA and Article 22.2 dealing 
with exemptions for ‘Essential Security’, it can be observed that the standard form conditions of tender 
for the Australian Defence Services Contract provides that not only are the evaluation criteria ‘not in 
any order of importance’ but they are ‘not exhaustive’. These provisions are qualified in the current 
version of the Services template which states that such provisions should only be used ‘when the 
procurement is a non-covered procurement and is therefore not subject to the Mandatory Procurement 
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market. If this is not possible, other processes (such as an expression of interest or 

request for proposals) should be adopted. 

 

The disadvantage to prospective suppliers of an agency not revealing weightings 

applying to evaluation criteria is that it is not necessarily self-evident what the 

procuring agency will place emphasis on when making a source selection decision. 

This is particularly disadvantageous for new players in a procurement market 

unfamiliar with the established practices and procedures of a procuring agency. 

 

Not providing prospective suppliers with the weightings attaching to evaluation 

criteria used in discriminating between competing bids is a clear breach of the CPGs. 

While clearly articulating the weightings of evaluation criteria in the conditions of 

tender would address this shortcoming, even more useful to prospective respondents 

would be for agencies to release the tender evaluation plan to be used in assessing 

submitted bids. This, of course, can only occur if the tender evaluation plan has been 

finalised at the time the other solicitation documents are released. 

 

A Debriefing suppliers 

 

A final point worth making on the subject of openness and transparency of 

procurement information relates to debriefing unsuccessful tenderers. Article 15.9.8 

of the AUSFTA provides that: 

                                                                                                                                       

Procedures in the CPGs’: Procurement and Contracts, Department of Defence 
<http://www.defence.gov.au/dmo/DMO/function.cfm?function_id=45> at 30 January 2011. 
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A procuring entity shall promptly inform suppliers that have submitted tenders of the contract 

award decision … a procuring entity shall, on request, provide an unsuccessful supplier with 

the reasons that the entity did not select its tender. 

 

The CPGs reflect the foregoing sentiments in the following terms: 

Where a potential supplier makes a submission in response to an approach to the market, the 

agency must promptly advise the potential supplier of its final decision regarding the 

submission. 

On request, an agency must provide an unsuccessful potential supplier with the reasons that its 

submission was not successful. 

Where an agency rejects an expression of interest or an application for inclusion on a multi-

use list, or ceases to recognise a potential supplier as having satisfied the conditions for 

participation in either, the agency must promptly inform the potential supplier and, on request, 

promptly provide the potential supplier with a written explanation of the reasons for its 

decision.19 

 

Whilst the guidance in the CPGs is not particularly effusive in terms of what 

information can be provided to an unsuccessful bidder, previously there was no 

compulsion on government agencies to debrief unsuccessful suppliers at all.20 

 

The adequacy of debriefing unsuccessful bidders for government procurement 

requirements should be a key element of the implementation of the AUSFTA as these 

processes are critical to enabling suppliers to gain an understanding of how the 

procurement practices of the other party work. Initial failure to win contracts could be 

                                                

19 Commonwealth Procurement Guidelines, December 2008, paragraphs 8.72 – 8.74. 
20 The CPGs in effect prior to execution of the AUSFTA in May 2004 make no mention of the need to 
notify unsuccessful tenderers of the outcome of a procurement process. 
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expected when seeking to supply to a government agency of the other party without 

previous experience of having done so. Whether suppliers are subsequently able to 

improve their competitiveness in the bidding process on the next occasion they 

participate will depend largely on information gleaned from previous attempts. 

Inadequacy of feedback to unsuccessful tenderers acts as an impediment to suppliers 

gaining access to government procurement opportunities in the future. 

 

Another (perhaps cynical) benefit of debriefing (from an agency’s perspective) is that 

it can be used to protect the government from possible challenges. If it is made clear 

in the debriefing that the unsuccessful bidder was assessed as not competitive on 

certain criteria, it would be very difficult to mount a challenge because, even if the 

challenger can show that the assessment was flawed in a particular respect, the 

government can say ‘maybe, but it made no difference’.21 

 

IV REVISED PROCUREMENT PRACTICES AND PROCEDURES 

 

A key feature of the CPGs, brought into operation as a consequence of the AUSFTA, 

is the imposition of ‘mandatory procurement procedures’ which apply when agencies 

undertake a covered procurement activity (defined above). The default position under 

the mandatory procurement procedures is that open tender procurement processes are 

to be applied. An ‘open tender’ procurement process is one where a request for tender 

is published inviting all suppliers that satisfy the conditions for participation to submit 

                                                

21 This point made by Dr Seddon in providing feedback on an initial version of this paper. 



10 Can LR 3] SIMON MURRAY 17 

 

tenders.22 Select tendering (where prospective suppliers are shortlisted from a multi-

use list or an expression of interest process and invited to submit tenders)23 and direct 

sourcing (where an agency invites a potential supplier of its choice to make a 

submission)24 are permitted in certain limited circumstances. 

 

In all tender processes, a procuring entity is required to limit participation eligibility 

to those factors that ensure a supplier has the legal, commercial, technical and 

financial abilities to fulfil the advertised requirements.25 The evaluation of a supplier’s 

conformity with these requirements cannot be based on whether the supplier has past 

experience in Australia.26 Minimum standards and times for public notices of 

procurement requirements apply.27  

 

The mandatory procurement procedures place an additional level of rigour around the 

tender process with a consequence that government agencies have less flexibility in 

relation to the procurement methods they adopt. The abolition of direct (or sole) 

sourcing as a principal means of satisfying government procurement requirements 

(except in limited circumstances) is significant in that prior to the adoption of the 

AUSFTA requirements, a large proportion of government work was sourced through 

                                                

22 Defined in: AUSFTA, Article 15.15.8; Commonwealth Procurement Guidelines Appendix C.  
23 Defined in: AUSFTA, Article 15.15.11; Commonwealth Procurement Guidelines, Appendix C. 
Process described in: AUSFTA, Article 15.7.7; Commonwealth Procurement Guidelines, paragraphs 
8.20-8.29. 
24 Referred to as ‘limited tendering’ in: AUSFTA, Article 15.8. Defined in: Commonwealth 
Procurement Guidelines, Appendix C. The process itself is described in paragraphs 8.30 – 8.34 of the 
CPGs. 
25 AUSFTA, Article 15.7.1; Commonwealth Procurement Guidelines, paragraphs 8.52 – 8.55. 
26 AUSFTA, Article 15.7.2(b); Commonwealth Procurement Guidelines paragraph 8.53.  
27 AUSFTA, Article 15.5; Commonwealth Procurement Guidelines, paragraphs 8.58 – 8.59. 
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this method.28 The advantage of direct-sourcing to agencies was that the procurement 

process could be expedited (less tenders to evaluate), less resources were required to 

oversee the process and non-preferred suppliers were not put to the trouble of 

preparing tenders that would ultimately be declined. The earlier procedures did not 

require tenders at all. It was assumed, but not mandated.29 

 

A Tender closing times 

 

A further illustration of the reduced flexibility afforded to government tender 

processes is the inability of agencies to accept tenders after the nominated tender 

closing time (unless the agency itself is responsible for the delay in submission).30 

Whilst this approach reduces the potential for the integrity of the tender process to be 

compromised by untoward behaviour (such as disclosing the pricing details of a 

tender submitted on time) it also deprives suppliers of the opportunity to have their 

tenders considered in circumstances where a failure to lodge on time is not 

attributable to any fault of their own. In circumstances where a tender may have taken 

many weeks (or months) to prepare, declining to evaluate it because it was submitted 

a minute late (and through no fault of the submitting party) seems grossly unfair. It 

may also deprive the government of a promising supplier. 

                                                

28 Sole sourcing should now only occur in respect of covered procurements subject to the mandatory 
procurement procedures in the limited circumstances set out in: Commonwealth Procurement 
Guidelines , paragraph 8.33. As to whether this requirement is being met, see: ‘Tender Tie-ups Costing 
‘billions’ Govt Departments Ignoring Contract Savings Guidelines’, The Sunday Canberra Times, 30 
January 2011, 1, 4. 
29 In Australia, it has long been recognised that there has not been a specialised system regulating 
government contracts as there has been in the United States and the European community. See: further, 
Nicholas Seddon, Government Contracts: Federal, State and Local (The Federation Press, 1995) 199-
200. 
30 AUSFTA, Article 15.9.3; Commonwealth Procurement Guidelines, paragraphs 8.63-8.66. 
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B Award of contracts 

 

The AUSFTA and the CPGs expressly contemplate that once a tender process has 

commenced, a contract will subsequently be awarded.31 These sentiments may be 

contrasted with standard form conditions of tender used by Commonwealth 

government agencies that expressly state that the agency is under no obligation to 

proceed to contract in respect of an advertised requirement. The conditions of tender 

in the Australian Defence Contract suite of contracting templates state that ‘the 

Commonwealth may, at its discretion, suspend, defer, terminate or abandon this 

request for tender process at any time prior to the execution of a formal written 

contract’.32 

 

While there will be circumstances where it is not possible to proceed to contract on 

the basis of bids received (such as when there are none received that meet essential 

evaluation criteria) the standard form words set out in the preceding paragraph 

effectively allows procurement processes to be terminated on a whim rather than as a 

consequence of substantive justification. 

 

 

 

                                                

31 AUSFTA, Article 15.8.7; Commonwealth Procurement Guidelines paragraphs 8.70-8.71.  
32 Clause 1.5 of the Conditions of Tender in the Australian Defence Contract suite of contracting 
templates for Strategic Materiel, Complex Materiel and Support. 
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C Multi-use lists 

 

A change to government procurement methods that offers scope for increased 

flexibility and accessibility to government supply chains is the advent of multi-use 

lists.  A ‘multi-use list’ is defined in the CPGs as a list, intended for use in more than 

one procurement, of pre-qualified potential suppliers that have satisfied the conditions 

for participation for inclusion on the list.33 Multi-use lists have been described as 

similar in nature to ‘common-use’ or ‘endorsed supplier’ arrangements.34 While the 

operation of a multi-use list is similar to its predecessor arrangements, multi-use lists 

introduced as a consequence of the AUSFTA appear to be easier to access. All that is 

required in order to be included on a multi-use list is to satisfy nominated ‘conditions 

for participation’. Suppliers that satisfactorily meet these conditions must be included 

on the list.35 Inclusion as a preferred supplier on a common-use or endorsed supplier 

arrangement would usually only occur after completion of a more comprehensive 

evaluation process. Being included on a multi-use list is potentially a low-cost means 

for new suppliers to gain access to work in new markets. Once included on a multi-

use list, government agencies will likely be more comfortable contracting with that 

supplier on the basis that they have been assessed (at least in a preliminary sense) as 

being competent to supply a particular good or service to government. Requests for 

applications for inclusion on multi-use lists must be published continuously or 

republished annually on AusTender.36 Inclusion on a multi-use list will also pre-

                                                

33 Commonwealth Procurement Guidelines, paragraph 8.15, Appendix C. 
34 Prevalent when Commonwealth government procurement was overseen by the former Department of 
Administrative Services.  
35 Commonwealth Procurement Guidelines, paragraph 8.19. 
36 Ibid, paragraph 8.18. 
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qualify suppliers for select tender processes.37 Multi-use lists can be contrasted with 

standing offer arrangements. These are popular now because, once the panel is 

established, an agency can ‘direct source’ from the panel. 

 

V TENDER CHALLENGES 

 

United States corporations that wish to challenge a tender evaluation process and 

subsequent contract award have no entitlement to invoke the dispute resolution 

provisions contained in Chapter 21 of the AUSFTA.38 Invoking these provisions 

remains the sole purview of the parties to the AUSFTA, they being the Australian and 

United States governments. The terms of the AUSFTA do however provide for 

domestic review of supplier challenges to the tender process. These provisions, and 

the extent to which Australia is complying with them, give rise to several contentious 

issues. 

 

A Internal review 

 

Article 15.11.1 of the AUSFTA provides for an internal review process to be put in 

place within procuring agencies to deal with complaints from suppliers who have an 

interest in a covered procurement process. This requirement is addressed in paragraph 

7.34 of the CPGs. Larger Commonwealth government agencies have put in place 

                                                

37 Ibid, paragraphs 8.23-8.24. 
38 AUSFTA, Article 21.15. 
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arrangements to reflect these requirements.39 Previously, there has been no obligation 

on Commonwealth government agencies to provide an internal review process to 

unsuccessful prospective suppliers. 

 

B Independent external review 

 

Article 15.11.2 places an onus on the parties to the AUSFTA to have a mechanism in 

place to provide for independent review of procurement decisions: 

Each party shall maintain at least one impartial administrative or judicial authority that is 

independent of its procuring entities to receive and review challenges that suppliers submit, in 

accordance with the Party’s law, relating to a covered procurement. Each Party shall ensure 

that any such challenge not prejudice the supplier’s participation in ongoing or future 

procurement activities. 

 

The Australian judicial system appears fully compliant with this provision. The 

Courts are independent of the executive arm of government and are able to deal with 

challenges to government procurement decisions. 

 

C Prompt interim relief measures 

 

Article 15.11.4 of the AUSFTA goes on to provide that the authorities referred to in 

subparagraph 2 (above) shall have the power to take ‘prompt interim measures’ 

pending resolution of a challenge to preserve the supplier’s opportunity to participate 

                                                

39 See, for example: the internal Department of Defence procurement complaints handling process set 
out in Chapter 5.7B of the Defence Procurement Policy Manual (1 December 2010 edition); 
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in the procurement. Such interim measures ‘may include, where appropriate, 

suspending the contract award or the performance of a contract that has already been 

awarded’ (emphasis added). For these purposes, ‘measures’ extend to any law, 

regulation, procedure, requirement, practice or guideline.40 

 

There is limited scope for Australian judicial and administrative bodies to give effect 

to such measures, other than in the form of an interlocutory injunction prior to 

contract award.41 Administrative law remedies are able to set aside a contract already 

awarded but the application of these remedies in decided cases has been limited. In 

MBA Land Holdings Pty Ltd v Gungahlin Development Authority,42 a decision to 

grant a lease following a tender process was set aside on the basis of a finding that 

procedural fairness had not been afforded to all of the tenderers. The winner of the 

tender process had been allowed to revise its tendered price after tenders had been 

submitted. Whilst the contract award decision was held not be have been made under 

an enactment (which would have provided a statutory basis for judicial review of the 

decision), it was deemed to nevertheless be reviewable on the grounds of common 

law judicial review.43 Similarly, in Hunter Brothers v Brisbane City Council,44 a 

contract awarded following a defective tender process was held to be void on the basis 

that the Council accepted a tender that had not been lodged by the tender closing time 

in accordance with the requirements of ordinances that expressly precluded the 

                                                                                                                                       

Procurement and Contracts, Department of Defence 
<http://www.defence.gov.au/dmo/DMO/function.cfm?function_id=45> at 30 January 2011. 
40 AUSFTA, Articles 1.2.15, Article 15.15.5. 
41 See: Patrick Stevedores Operation No 2 Pty Ltd v Maritime Union of Australia (No 3) (1998) 195 
CLR 1. 
42 MBA Land Holdings Pty Ltd v Gungahlin Development Authority [2000] ACTSC 89. 
43 See further: Nicholas Seddon, Government Contracts: Federal, State and Local (The Federation 
Press, 4th ed, 2009) 420, 428. 
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making of a contract that did not comply with established tender procedures set out in 

the ordinances.45 

 

It is not possible under private law to have a contract set aside except in circumstances 

where rescission is considered an appropriate remedy.46 This can only be pursued by a 

party in a contractual relationship and would therefore not be of any practical benefit 

to a party who has missed out on being awarded a contract.47 Rescission, as a remedy, 

would be irrelevant in the context of a pre-award tender process contract. 

 

At face value, it would seem that the language used in Article 15.11.4 (set out above) 

does not impose a compulsion on either party to make provision for the suggested 

interim relief measures to be provided in domestic law. In this respect, use of the word 

‘may’ in the last sentence of the Article can be contrasted with use of the word ‘shall’ 

earlier in the Article (emphasised above). On a literal interpretation of the wording, 

the specific acts of suspending an award of contract or its performance post-award are 

merely suggestions as to what may constitute appropriate interim relief measures in 

the circumstances. Cassimatis has argued that such an interpretation appears 

inconsistent with the general context of Article 15.11.4 and Chapter 15 as a whole and 

would therefore render the words ‘where appropriate’ (emphasised above) otiose.48 

Certainly there are many examples where apparently obligatory or discretionary 

                                                                                                                                       

44 Hunter Brothers v Brisbane City Council [1984] 1 Qd R 328. 
45 Ibid, 439-441. 
46 Ibid 53. 
47 See further: above n 43, 420, 428. 
48 Anthony E Cassimatis, ‘Government Procurement Following the Australia US Free Trade 
Agreement – Is Australia Complying with its Obligations to Provide Remedies to Unsuccessful 
Tenderers?’ (2008) 30 Sydney Law Review 412, 422. 
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words in domestic legislation have been interpreted contrary to their ordinary 

meanings.49 

 

The question arises that if suspending an award of contract or its performance post-

award are not to be construed as mandatory requirements under Article 15.11.4, what 

alternative remedies (in the form of interim relief measures) are available to meet the 

broader obligation (itself described in the language of a mandatory requirement) that 

unsuccessful prospective suppliers should be able to take prompt interim measures ‘to 

preserve the supplier’s opportunity to participate in the procurement’? The answer to 

that question appears to be that, other than suspending the solicitation process or 

revoking an awarded contract, there are none. 

 

Cassimatis contends that the obligation to suspend an award or performance of 

contracts in appropriate circumstances extends beyond providing interim relief 

measures.50 He states that there would be no purpose in requiring contracts to be 

suspended by way of interim proceedings if this could not be followed by a final order 

terminating the agreement.51 

 

In the United States at Federal level, there are specialist adjudicative bodies that deal 

with challenges to procurement decisions.52 These bodies focus exclusively on 

resolving tender challenge disputes, have considerable experience in dealing with 

                                                

49 See, for example: DC Pearce & RS Geddes, Statutory Interpretation in Australia, (Butterworths, 4th 
ed, 1996) 272-274. 
50 Cassimatis, above n 48, 422. 
51 See further: Nicholas Seddon, Government Contracts: Federal, State and Local, 4th edition, The 
Federation Press, Sydney, 2009, 420, 423. 
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Federal government procurement matters and are able to make adjudicative decisions 

in a timely manner.53 

 

Article 15.11.5(d) of the AUSFTA states that ‘the review authority shall provide its 

decision on a supplier’s challenge in a timely fashion, in writing, with an explanation 

of the basis for the decision’. Cleary Australian courts are not equipped to provide 

expeditious determinations in respect of tender challenge proceedings initiated by 

aggrieved suppliers (see, for example, Cubic Transportation Systems Inc v New South 

Wales54). Presumably this recognition is what precipitated an exchange of side letters 

between the parties to the AUSFTA that effectively recasts the nature and scope of the 

‘supplier challenge’ provisions. 

 

The side letter to Chapter 15 (one of many that seek to elucidate the terms of various 

chapters of the AUSFTA) from the Australian government to the United States 

government states in respect of Article 15.11 that in the case of Australia: 

the Federal Court of Australia and the Supreme Courts of the States and Territories are 

impartial authorities for the purposes of Article 15.11; and the remedies available in, and the 

procedures applicable to, such courts, satisfy the requirements of that Article.55 

 

The Unites States’ letter of response affirms this understanding and goes on to state 

that the side letters ‘constitute an integral part of the Agreement’.56 

                                                                                                                                       

52 Seddon, above n 2, 84. 
53 Ibid. 
54 Cubic Transportation Systems Inc v New South Wales [2002] NSWSC 656. 
55 Letter to the Honourable Robert B. Zoellick, (30 January 2011), 
http://www.dfat.gov.au/trade/negotiations/us_fta/final-text/letters/15_procuremen_revt.pdf. 
56 Above n 55. 
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Seddon has speculated57 that a possible explanation for the willingness of the United 

States government to accede to this arrangement can be found in the outcome of the 

Hughes tender challenge case58 in which Hughes Aircraft Systems International (a 

Unites States corporation) successfully sued an Australian government agency 

(Airservices Australia) for deficient tender practices. The outcome of this case may 

have given the United States government a level of assurance that United States 

corporations bidding for work in Australia would have adequate means of redress 

through the Australian court system in the event of being unfairly treated in a 

government tender process. The irony of this proposition is that the two avenues in 

which Hughes successfully challenged the tender process in that case are no longer 

able to be pursued under Australian domestic law (at least in a practical sense). 

 

Hughes was successful in its tender challenge based on establishing a preliminary 

process contract that governed the solicitation process and in establishing misleading 

or deceptive conduct contrary to s 52 of the Trade Practices Act 1974 (Cth) on the 

part of Airservices Australia in the way in which that agency conducted the tender 

process. 

 

A ‘tender process contract’ in this respect is distinct from a procurement contract 

subsequently awarded following a tender process. Standard form conditions of tender 

used by Commonwealth government agencies expressly seek to exclude the 

                                                

57 Dr Nick Seddon, Government Contracts seminar, Australian National University, 23 May 2010. 
58 Hughes Aircraft Systems International v Airservices Australia (1997) 146 ALR 1. 
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possibility of a tender process contract arising. The standard form conditions of tender 

in the Australian Defence Contract suite of contracting templates state that: 

This request for tender is an invitation to treat and must not be construed, interpreted, or relied 

upon, whether expressly or impliedly, as an offer capable of acceptance by any person, or as 

creating any form of contractual, quasi-contractual, restitutionary or promissory estoppel 

rights, or rights based upon similar legal or equitable grounds. 

No binding contract (including a process contract) or other understanding (including, without 

limitation, any form of contractual, quasi-contractual, restitutionary or promissory estoppel 

rights, or rights based upon similar legal or equitable grounds) will exist between the 

Commonwealth and a tenderer unless and until a contract is signed by the Commonwealth and 

the successful tenderer.59 

 

There is nothing in the AUSFTA or the CPGs that precludes the exclusion of tender 

process contracts in this manner notwithstanding the fact that the AUSFTA mandates 

that a tender challenge procedure must be available. In any event, a tender process 

contract would not necessarily provide a basis for an unsuccessful tenderer to suspend 

an already awarded procurement contract or to be considered for a new contract in 

place of the suspended contract.60 

 

With regard to the second tenet under which Hughes was successful, case law 

subsequently decided has held that the Trade Practices Act 1974 (Cth) does not bind 

the Commonwealth government in its procurement activities.61 In JS McMillan Pty 

                                                

59 Clause 1.2, Conditions of Tender, Australian Defence Contract for Strategic Materiel, Complex 
Materiel and Support; Procurement and Contracts, Department of Defence 
<http://www.defence.gov.au/dmo/DMO/function.cfm?function_id=45> at 30 January 2011. 
60 Cassimatis, above n 48, 426. 
61 Sedden, above n 43, 53. 
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Ltd v Commonwealth,62 a distinction was drawn because of the interpretation of s 2A 

of the Act between activities that entailed ‘carrying on a business’ and those which 

were deemed ‘purely governmental or regulatory’ in nature. The proposition was 

there advanced that an agency as a user of services for ordinary governmental 

purposes is not carrying on a business with the result being that government 

procurement activities are generally excluded from the purview of the Trade Practices 

legislation.63 McMillan has been followed in subsequent cases resulting in most forms 

of government procurement activity being considered outside the scope of the Trade 

Practices Act 1974 (Cth) generally, and s 52 (dealing with the misleading and 

deceptive conduct) in particular.64 Remedies under the Trade Practices Act (were it to 

apply) can include suspension and setting aside of contracts in appropriate 

circumstances.65 

 

D Non-compliance with regulations 

 

The Federal Court has held that legislation regulating Commonwealth procurement 

does not create duties enforceable by a party other than the government: Dardek v 

Minister for Regional Services, Territories and Local Government.66 The approach is 

the same as that adopted by the High Court when interpreting a provision that requires 

a statutory authority to obtain its Minister’s consent to enter into a contract above a 

specified monetary threshold: Australian Broadcasting Corporation v Redmore Pty 

                                                

62 JS McMillan Pty Ltd v Commonwealth (1997) 147 ALR 419. 
63 Ibid, 437. 
64 Seddon, above n 43, 296. 
65 See, for example: Trade Practices Act 1974 (Cth), s 80. 
66 Dardek v Minister for Regional Services, Territories and Local Government (2002) 65 ALD 451. 
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Ltd.67 Statutory provisions pertaining to procurement deal with ‘the exercise … rather 

than the existence of the power’.68 It follows that without further changes to the role 

of procurement regulation (be it through the FMA Regulations or the CPGs), 

Australian courts have limited capacity to deal with complaints that a procurement 

process has been conducted other than in conformance with the legislative framework. 

 

E Changes to procurement legislation 

 

As to legislative changes that have already been brought about as a consequence of 

the AUSFTA, the inclusion of subs 64(3) in the FMA Act has made the CPGs a 

statutory instrument within the meaning of the Legislative Instruments Act 2003 (Cth). 

This means that the CPGs must now: 

• be published on the Federal Register for Legislative Instruments (Comlaw); 

• be subject to higher drafting standards, consultation and parliamentary scrutiny 

(as of May 2011, this had yet to occur); 

• be interpreted having regard to the Acts Interpretation Act 1901 (Cth); 

• be subject to the scope of enabling legislation (the FMA Act and FMA 

Regulations) meaning that expressions used in that legislation will have the 

same meaning as in the CPGs. 

 

The CPGs are not subject to disallowance or the sunsetting rules under the Legislative 

Instruments Act 2003 (Cth). 

                                                

67 Australian Broadcasting Corporation v Redmore Pty Ltd (1989) 166 CLR 454. 
68 Ibid, 457. 
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A further step towards enhancing the robustness of the CPGs is the repeal of FMA 

Regulation 8 that provided (in part) that an official performing duties in relation to the 

procurement of property or services must ‘have regard’ to the CPGs. New FMA 

Regulation 7(4) provides that an official ‘must act in accordance with’ the CPGs. 

 

F Administrative law review  

 

Judicial review allows for review of a decision regarding the legality, but not the 

merits, of government action. Judicial review under the Administrative Decisions 

(Judicial Review) Act 1977 (Cth) (the ADJR Act) has not been available in respect of 

procurement decisions on the basis that a decision to contract is said to derive its force 

and effect from the common law of contract rather than from any statutory provisions 

(subordinate or otherwise) that need to be fulfilled in order for the government agency 

to enter into contractual relations. In General Newspapers Pty Ltd v Telstra Corp,69 

the Full Federal Court held that a decision to contract, made under a statutory power 

to contract, was not a decision made under an enactment. It was held that the ADJR 

Act provides for review of decisions that affect legal rights or obligations and not 

decisions or acts taken under the common law. Whilst subject to criticism,70 the High 

Court endorsed the reasoning in General Newspapers in Griffith University v Tang.71 

 

                                                

69 General Newspapers Pty Ltd v Telstra Corp (1993) 117 ALR 629. 
70 See Seddon, above n 43, 408. 
71 General Newspapers in Griffith University v Tang (2005) 221 CLR 99. 
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Commonwealth government departments and agencies make decisions to enter into 

contractual relations under the executive power in s 61 of the Constitution. The 

Constitution is not regarded as an enactment for ADJR purposes.72 

 

Commonwealth government procurement decisions that cannot be reviewed under the 

ADJR Act may be reviewed under s 39B of the Judiciary Act 1903 (Cth) or ss 75(iii) 

and 75(v) of the Constitution which confer jurisdiction on the Federal Court and High 

Court respectively to review Commonwealth government executive action. A 

challenge to a decision to award a contract must be brought against an ‘officer of the 

Commonwealth’.73 

 

It has been observed that the ability to challenge government contracting decisions 

through judicial review is an expanding field of administrative law.74 In Victoria v 

Master Builders’ Association of Victoria,75 the Full Court of the Victorian Supreme 

Court held that there is a prospect of judicial review where a failure to observe 

procedural fairness or accord natural justice has occurred. Similarly, in MBA Land 

Holdings Pty Ltd v Gungahlin Development Authority,76 a decision to grant a lease 

following a tender process was set aside when it was found that procedural fairness 

had not been accorded to all tenderers. Common law judicial review was applied to 

set aside the decision. 

 

                                                

72 Dixon v Attorney-General (1987) 75 ALR 300, 306. 
73 A statutory corporation or a Commonwealth controlled company would not fulfil this requirement. 
See: Seddon, above n 43, 414. 
74 Ibid, 415. 
75 Victoria v Master Builders’ Association of Victoria (1994) 7 VAR 278. 
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It has also been contended that where government tendering policies and tender 

documents include representations regarding the tender process to be followed, then a 

legitimate expectation may arise that compels the government agency to adhere to 

advertised procedures for the tender process.77 The expectation created is not that a 

contract will be awarded to a particular party, but rather that tenderers have a 

legitimate expectation that the government will not depart from the advertised 

procedures without first giving suppliers who lodged bids in accordance with the 

specified tender process an opportunity to be heard.78 In Century Metals and Mining 

NL v Yeomans,79 the Full Federal Court held that a legitimate expectation had been 

created by undertakings given by the Commonwealth as to the way in which a tender 

evaluation process would be conducted. It was held that the party appointed to 

evaluate tenders was not an independent third party and did not conduct the evaluation 

in an impartial and thorough manner. The Court concluded that procedural fairness 

had not been observed and that the tender award decision should be set aside. 

 

VI CONCLUSION 

 

The implications of the AUSFTA for government procurement at Commonwealth 

level in Australia have been a tightening-up of procurement procedures (as reflected 

in the mandatory procurement procedures of the CPGs), an enhanced emphasis on 

openness and transparency of procurement information, changes to legislative 

                                                                                                                                       

76 MBA Land Holdings Pty Ltd v Gungahlin Development Authority [2000] ACTSC 89. 
77 Seddon above n 43, 426; Cassimatis, above n 48, 433. 
78 Seddon above n 43, 426; Cassimatis, above n 48, 433. 
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requirements regulating procurement activities (amendment of s 64 of the FMA Act 

and repeal of FMA Regulation 8(2)) and the elimination of preferential treatment for 

Australian and New Zealand suppliers. 

 

In the areas of openness and transparency of procurement information, clearly the 

AUSFTA has had a beneficial effect which complements more recent government 

initiatives relating to enhanced access to government information.80 Government 

agencies can further promote openness and transparency of procurement information 

by ensuring that the weightings associated with evaluation criteria used in assessing 

responses to procurement requirements are clearly communicated to prospective 

suppliers. An effective means of achieving this (beyond stating the weightings in the 

conditions of tender) would be for agencies to release their tender evaluation plans at 

the same time as other procurement documents are released. Releasing tender 

evaluation plans would alert prospective suppliers to those elements of their 

submissions that will be subject to individual assessment. This information could 

assist prospective suppliers in ascertaining which elements of their submissions are 

likely to receive the most scrutiny. They would therefore be better placed to make 

informed decisions as how their resources should be applied in preparing a bid. In 

instances where evaluation criteria are released but the weightings attaching to those 

criteria are not, the efficacy of the procurement process (not to mention its lawfulness) 

is significantly undermined. 

 

                                                                                                                                       

79 Century Metals and Mining NL v Yeomans (1989) 100 ALR 383. 
80 See, for example: the Freedom of Information Amendment (Reform) Act 2010 (Cth). 
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In terms of future directions for Commonwealth procurement, the next iteration of the 

CPGs will likely be prepared with significant input from the Office of Parliamentary 

Counsel. This will be the first time this has occurred. It will be interesting to observe 

any changes in drafting approach (perhaps less policy oriented and more prescriptive 

in terms of requirements agencies are expected to comply with). More significant 

changes will be required to provide avenues of redress for aggrieved United States 

suppliers seeking to suspend a contract award, or the performance of a contract that 

has already been awarded, in circumstances where the contracting agency has 

conducted the procurement process otherwise than in accordance with the 

requirements of the CPGs. 



36 CANBERRA LAW REVIEW [(2011) 

 

CORPORATE OWNERSHIP AND CONTROL 

IN THE FINANCIAL MARKETS 

GEOFFREY NICOLL* 
 

ABSTRACT 
This paper argues that the different character of the legal ownership 
(trusteeship) and control (investment management) of funds remains 
evident today, despite the many overlapping trust and corporate 
features of the superannuation fund and the corporate entity 
responsible for managed investments. paper argues that the different 
character of the legal ownership (trusteeship) and control (investment 
management) of funds remains evident today, despite the many 
overlapping trust and corporate features of the superannuation fund 
and the corporate entity responsible for managed investments. 

 

I INTRODUCTION  

 

In 1981, RC Clark wrote ‘The Four Stages of Capitalism – Reflections on Investment 

Management Treatises’.1 In this important work, he traced the four stages of 

capitalism through a history of corporate ownership and control. In the first and 

second stages of Clark’s capitalism, the owner of the private firm or corporation is 

also its manager. As the larger corporation rises to prominence however, the corporate 

manager assumes greater control of capital provided by the owner/shareholder - the 

familiar thesis of Berle and Means.2 Both these early stages of capitalism have helped 

                                                

* Geoffrey Nicoll BA, LLB (ANU); PhD (Syd).  
1 R C Clark, ‘The Four Stages of Capitalism – Reflections on Investment Management Treatises’, 
(1981) 94 Harvard Law Review 561-582. 
2 A A Berle and G C Means, The Modern Corporation and Private Property (Macmillan, 1932, Rev. 
ed. 1967) 1932. 
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lay the foundations for an era of managerialism which has encompassed agency 

theory in financial economics and preceded modern corporate governance.3  

 

By contrast with these first two stages of capitalism, stages three and four in Clark’s 

work suggested the significance of the financial markets and investment 

intermediaries, rather than the corporate form, in separating the ownership and control 

of capital. Writing in 1981, Clark considered that investment intermediaries were 

likely to garner control of investment funds and corporate capital from the beneficial 

owner of that capital in the third stage, although he expressed some difficulty in 

characterising the fourth stage. He speculated that the fourth stage might herald the 

rise of the ‘savings planner’ (or investment adviser) who seemed the most likely to 

secure ultimate control of investment capital from investors. Thus, the four stages of 

capitalism reflected three distinct steps in distancing the ultimate provider of capital 

from the control of that capital, and from corporate control when investing in 

corporations.  

 

Clark’s thesis has proven a remarkably close predictor of the way in which the 

ownership of Australian superannuation funds and their substantial control through 

investment intermediaries and financial products has evolved since 1997, when the 

Final Report of the Financial System Inquiry was published.4 A consideration of key 

events in the evolution of the Australian financial system since 1997 suggests that the 

                                                

3 M C Jensen and W H Meckling, ‘Theory of the Firm: Managerial Behaviour, Agency Costs and 
Ownership Structure’ (1976) Journal of Financial Economics 305-360; The division of corporate 
powers between the board (and management) on the one hand and the general meeting on the other is 
now reflected in s 198A of the Corporations Act 2001 (Cth) and routinely adopted as a replaceable rule 
in the constitutions of most corporations. 
4 Financial System Inquiry Final Report , (Chair: S Wallis), Commonwealth of Australia, 1997. 
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essentially different character of the legal ownership (trusteeship) and control 

(investment management) of funds remains evident - despite the many overlapping 

trust and corporate features of the superannuation fund and the corporate entity 

responsible for managed investments.  

 

When superannuation funds choose  to invest in the shares of public companies as an 

asset class, as is now commonly the case, the different character and legal 

responsibilities assumed by the trustee and the investment manager become more 

clearly defined, giving rise to potential tensions in corporate monitoring and corporate 

governance. In particular, the ultimate responsibility of the trustee for an investment 

in shares to the ultimate beneficial owners of those shareholdings rests upon trust law. 

By contrast, the responsibilities of the investment manager, although now absorbing 

marked trustee responsibilities, have been cast essentially as corporate 

responsibilities.  

 

As was foreshadowed in the Final Report of the Financial System Inquiry, 

superannuation funds now provide the well-spring for a vast new range of investment 

forms and products.5 Further, pooled superannuation trusts and master trusts, 

organised as managed investment schemes under Chapter 5C of the Corporations Act 

2001 (Cth), lay the foundations for an expanded range of hedge funds, private equity 

funds and sovereign wealth funds in international markets. Most of these sources of 

corporate capital utilise in some measure the pool of savings now available for 

investment in superannuation funds. While the new financial products on offer in 
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Australia do extend the investment choices open to superannuation funds and their 

members, such investment choices when exercised through new investment products 

and vehicles also tend to distance fund members from the ultimate control over 

investment funds, and from participation in the corporations in which those funds may 

be invested as shareholders.  

 

These developments suggest the growing need to better define the roles of the trustee 

and investment manager in corporate governance. They also suggest new issues 

associated with the ownership and control of investment funds and, possibly, with the 

ownership and control of the corporations in which these funds invest. Because 

markets operate internationally, the obscuring of the ownership or control of major 

corporations through investment vehicles and products, such as hedge funds; private 

equity funds; and sovereign wealth funds, now gives rise to even more significant 

international issues on this front.  

 

Throughout the 1990s, one expectation of corporate governance was that pension (or 

superannuation) funds, acting as major shareholders for beneficial interests in the 

funds, might represent a wider range of stakeholder interests in monitoring corporate 

governance and corporate responsibility.6 But such faith in superannuation funds 

monitoring corporate governance appears to have been misplaced. A consideration of 

the uncertainties of corporate ownership and control within new investment forms and 

new investment products in the financial markets prompts questions as to whether 

                                                                                                                                       

5 See above n 4, 77- 81. See also the elements of the Financial System Inquiry Final Report , (Chair: S 
Wallis), Commonwealth of Australia, 1997 ‘vision’, at 13-14. 
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earlier hopes for corporate responsibility and good corporate governance may not be 

undone by the heavy dependence of trustees in practice upon investment vehicles and 

their products in the exercise of their investment powers, and by the increasingly 

remote beneficial interests represented by those vehicles and  products.  

 

II RISE OF SUPERANNUATION FUNDS AS MAJOR 

SHAREHOLDERS IN AUSTRALIA   

 

The broad picture of Australian share ownership today reflects the significant 

dependence of corporations upon superannuation, and superannuation – linked 

investment funds which have become major corporate shareholders and providers of 

corporate capital.7 This pattern of Australian share ownership is now reflected in the 

dominant position of the major insurance companies which provide superannuation – 

linked services and products. 

 

The same pattern of share ownership in Australia also reflects the Government’s 

response to a number of fundamental demographic, economic and political 

phenomena. These phenomena are common to most countries in the western world.8 

                                                                                                                                       

6 See, particularly: M M Blair, Ownership and Control - Rethinking Corporate Governance for the 
Twenty-First Century (The Brookings Institution, 1995). See also: above n 9. 
7 In Australia in 2004, the equity investments of superannuation funds outside life insurance offices 
represented 46% of their total assets. The figure had been just 29% in 1990. By 2005, equities and units 
in trusts held by life insurance companies represented 66% of their total assets and by 2004, equities 
and units in unit trusts held by superannuation funds represented 46% of their total assets. For both life 
insurance companies and superannuation funds, the growth in their equity holdings since 1990 was 
very significant, both in absolute terms and relative to their holdings of other assets. Data compiled 
from the Reserve Bank of Australia, Statistics: B14 Life Insurance Companies and B15 Superannuation 
Assets Outside of Life Offices, February 2006.  
8 For valuable accounts of these influences at the time see: M M Blair, Ownership and Control – 
Rethinking Corporate Governance for the Twenty-First Century (The Brookings Institution, 1995); C 
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The steadily ageing Australian population has required governments to make 

increasing provision for spending on age pensions and health.9 For this reason, a 

privately funded superannuation system has become essential to Australia meeting the 

financial needs of its ageing population.10 Importantly, the superannuation system is 

required to marshal private savings for retirement – requiring in turn, the sound 

investment of superannuation funds and favourable taxation concessions.11  

 

Demographic and welfare constraints upon governments have therefore imposed upon 

individuals the obligation to save for their own retirement. The capacity of individuals 

and households to provide for their superannuation has been made possible by 

growing household wealth, although this has also been accompanied by higher levels 

of household borrowing.12 As a result of these different forces, superannuation has 

largely displaced other forms of savings by households.13   

 

In Australia, the first clear recognition of these developments is found in the Final 

Report of the Financial System Inquiry 1997, which noted the importance of 

superannuation – both as a new repository of national savings, largely displacing 

banks in this role, and as a source of investment funds available to finance 

                                                                                                                                       

K Brancato, Institutional Investors and Corporate Governance – Best Practices for Increasing 
Corporate Value (McGraw Hill) 199; Hill J, Submission to the Inquiry into the Role and Activities of 
Institutional Investors in Australia, Canberra: Parliamentary Joint Committee on Corporations and 
Securities, 1994, 62. For a more succinct version, see: ‘All Capitalists Now’, The Economist, 25-31 
October 1997, 69.  
9 See: The Treasury, Overview to the Australian Government’s Intergenerational Report, Canberra: 
Budget Paper No 5, Budget Papers 2002-2003, 6. 
10 Blair above n 8. 
11 Ibid. 
12 Productivity Commission, Review of the Superannuation Industry (Supervision) Act 1993 and 
Certain Other Superannuation Legislation, Canberra: Report No 18, AusInfo, 2002 at xvi. 
13 Financial System Inquiry Final Report, above n 4, 13. 
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corporations.14 The Financial System Inquiry recognised the extent of 

‘disintermediation’ within the Australian market, with the role of traditional 

institutions being displaced by new investment products and services, and by new 

markets providing direct access to such products and services.15 As a result, the role 

of such intermediaries was seen to be diminishing with new products and market 

access making more choices directly available to consumers.16  

 

Responding to the disintermediation of financial institutions foreshadowed by the 

Financial System Inquiry, both banks and insurance companies quickly positioned 

themselves through a series of re-structures and strategic alliances to share in the 

growing wealth and investment management business associated with superannuation. 

A number of major insurance companies have de-mutualised, in part to offer fee-

earning investment management and trust administration services to other 

superannuation trustees.17 They offered new investment products such as pooled 

superannuation trusts and master trusts to smaller superannuation trustees.18 Banks 

                                                

14 Ibid, 1-13. 
15 The most evident institutional control over superannuation funds appears to be occurring in their 
stranglehold on master trusts, pooled superannuation trusts and wrap accounts. These are the 
investment ‘platform’ products into which small superannuation trustees must invest. See: below n 18. 
See also: R Bowerman, ‘The Turn of the Screw’, Asset, May 2002, 36-42. 
16 Financial System Inquiry Final Report, above n 4, 8. 
17 Virtually all the major Australian life insurance companies subsequently changed their status from 
mutual companies limited by guarantee to companies limited by shares. National Mutual demutualised 
in 1995 and AMP in 1998. One by-product of de-mutualisation was the generation of new business in 
offering investment management products and services. The value of the demutualisation of National 
Mutual Holdings (NMH) to the growth and returns of National Mutual Funds Management (NMFM), 
one division of MMH, was noted by the chief executive of NMH at the time. See: B Madden, ‘Team 
Effort Lifts NMFM to Winning Way’, Money Management, 30 October 1997, 13. The commercial 
importance of managed funds, relative to life insurance funds was also cited as a factor in AMP’s 
decision to demutualise. 
18 One early reflection of this was the phenomenal growth reported in the funds invested in ‘platform 
products’ such as master trusts. Together, master funds and wrap accounts reportedly attracted net 
inflows of $6 billion in the June quarter of 2002. At the end of June 2002, a total of $138.4 billion had 
been invested through Master Funds and wrap accounts. See: S Hoyle, ‘The Big Boys Rule This 
Market, OK?’ The Australian Financial Review, 12 September 2002, 16. These master trusts, or 
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aligned themselves with investment managers as their deposit-taking business 

dwindled.19 Both banks and insurance companies created a range of new retail and 

wholesale investment management and personal superannuation products.20 

 

III SUPERANNUATION FUNDS AS THE FOUNT FOR NEW  

INVESTMENT PRODUCTS 

 

The importance of accumulating savings in superannuation funds to enable 

individuals to meet retirement needs has had another important effect that may in 

some measure be related to the credit bubble that has given rise to the Global 

Financial Crisis. In order to provide for their retirement, Australians appear to be 

accepting higher levels of risk in the investment of their savings. As a result, a greater 

proportion of household savings is now invested in shares, both directly and 

indirectly, through investment-linked superannuation. The extent to which 

superannuation and investment funds do now represent individual and household 

savings is apparent first, in the access of more individuals to superannuation funds;21 

second, in the broader range of superannuation funds and savings accounts now 

                                                                                                                                       

‘platform’ investment products, are offered usually by the largest insurance companies and banks and 
provide access to a wider range of investments for the smaller superannuation trustees of corporate 
employer-sponsored funds and industry funds. A marked feature of the figures in the ASSIRT Market 
Share Report, cited by Hoyle, is the size and dominance of the top nine institutions in this market.  
19 In 2002, Westpac acquired Rothschild Australia Asset Management See: A Hughes, ‘Westpac Buys 
Rothschild’, The Sydney Morning Herald, 24 April 2002, 21. 
20 See above n 17. 
21 Superannuation Industry Overview (2011) APRA <www.apra.Government.au/insight/home.cfm>. 
88% of all Australian workers are now covered to some extent by superannuation. Almost 50% of 
those covered are members of retail funds and 30% are members of industry funds. The remaining 20% 
are members of employer-sponsored corporate funds, public sector funds and small funds. 



44 CANBERRA LAW REVIEW [(2011) 

 

available;22 and third, in the control increasingly sought by fund members over the 

investment of the superannuation funds held on their behalf.23 These strong links 

between household savings and superannuation, and between savings and investment, 

are confirmed in the Government’s recognition of the community’s ‘… strong interest 

in the prudent management and supervision of superannuation funds’.24 

 

The essential steps through which superannuation funds are first pooled into Pooled 

Superannuation Trusts and Master Trust ‘platforms’ and then re-invested as managed 

investments is demonstrated diagrammatically in Figure 1 below. Figure 1 maps 

broadly the four stages through which lines between financial investment institutions 

and their products are now easily blurred – one central finding of the Financial 

System Inquiry.25 Figure 1 also shows the way in which legal distinctions drawn in 

characterising funds as ‘superannuation’ or ‘investment’ funds, or as ‘wholesale’ or 

‘retail’ funds,  may be increasingly artificial. This in turn suggests that differences in 

the actual risk assumed by retail investors and the beneficiaries of superannuation 

funds may also be narrowing.  

                                                

22 These include superannuation funds designated as Corporate, Industry and Public Sector funds 
respectively. However, there are also Retail Funds, Small Funds, Statutory Life Insurance Funds and 
Retirement Savings Accounts (RSAs). The Trustees of Corporate, Industry and Public Sector funds are 
regulated under the Superannuation Industry (Supervision) Act 1993 (Cth). 
23 The Superannuation Legislation Amendment (Choice of Superannuation Funds) Act 2004 (Cth), 
foreshadowed since 1998, was finally passed in June 2004 and came into effect from 1 September 
2005. There is evidence on other fronts suggesting that members will seek greater control over the 
investment of their own superannuation funds. Employer-sponsored funds must make provision for the 
equal representation of employer and employee representatives upon the boards of the corporate 
trustees of such funds. Superannuation Industry (Supervision) Act 1993 (Cth), Part 9, s 89. Public offer 
funds have tended to grow at the expense of corporate and public sector funds (APRA, Superannuation 
Industry Overview, above n 12, 12). Likewise, there has been a significant growth in the popularity of 
self-managed DIY funds: J Wasiliv, ‘Fund Growth Recovers after Regulation Switch’, The Weekend 
Australian Financial Review, 8-9 February 2003.  
24 Productivity Commission, above n 12, 14. 
25 Financial System Inquiry Final Report, above n 4, 13. 
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Importantly to the central theme of this article,  Figure 1 also suggests the potential 

difficulties now likely to be found in distinguishing between the ownership of 

corporate ‘securities’ (particularly shares) and the ownership and control of the 

superannuation and investment funds now investing in corporate securities through a 

variety of ‘financial products’. 

 

Figure 1: Four Degrees of Separation in Corporate Ownership and Control 

 

A Legal character of the superannuation trustee as shareholder  

 

Owing to the fact that superannuation funds may now indirectly represent a range of 

broad public interests in corporations, a great deal has been expected of the trustee, 

not merely as a financial institution and investor but also as a major shareholder. 
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Throughout the 1990s pension funds in the United States became activist shareholders 

around the world. Beginning with a more active interest in employees’ wages and 

conditions, pension funds by the late 1990s were seen as potentially representative of 

broader public interests and causes. Commentators such as Margaret Blair saw this as 

an important development in redressing the ‘myopia’ of assumptions that the only 

appropriate social purposes of corporations could be that of maximising shareholder 

value.26  

 

In this respect, pension funds might be thought representative of ‘stakeholder’, as 

distinct from ‘shareholder’, interests. As we have seen, one difficulty in the 

superannuation trustee actually representing such interests in practice as an active 

shareholder is the trustee’s dependence upon investment managers and their products 

in practice. Commentators such as Ford and Worthington provide an excellent 

account of the very substantial difficulties posed by this fact in the context of former 

public unit trusts.27 Many of these same difficulties might be valuably considered 

afresh in the similar context of the relationship today between the superannuation 

trustee and investment manager, or in reconciling the trust and corporate 

responsibilities of the corporate entity responsible for managed investments.  

 

One threshold consideration is that the interests represented by superannuation funds 

under the SIS Act 1993 (Cth), and the capacity of the superannuation fund trustee to 

represent those interests as shareholder, rest ultimately upon several constitutional 

                                                

26 See above n 7. 
27 H A J Ford and S Worthington, ‘Public Unit Trusts’ in Subtitle 4.8, Laws of Australia, (Sydney: LBC 
Information Services). 
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sources of power within the Constitution. By reference to the Commonwealth’s 

pensions powers,28 the primary purposes of the superannuation trust are to make 

provision for the retirement of employees from employment, and related purposes. 

These constitutional powers underlie the core and ancillary purposes stated in s 62 of 

the SIS Act 1993 (Cth). However, the Commonwealth’s taxation power is also 

invoked to provide many of the taxation benefits and financial incentives needed to 

encourage private contributions to superannuation funds.29 This same power also 

provides the important constitutional foundation for the regulation of superannuation 

funds in the SIS Act 1993 (Cth).30 In order to qualify for taxation benefits, the fund 

must be a ‘regulated’ and ‘complying’ fund within the meaning of those terms in the 

Act.31  

 

Part 7 of the Act sets out certain provisions which are to apply only to ‘regulated’ 

superannuation funds. Section 19 details the requirements that must be met for a fund 

to be treated as a regulated superannuation fund. Subsection 62(1) of the Act requires 

that the trustee of a regulated superannuation fund must ensure that the fund is 

maintained solely for one or more of a number of ‘core’ purposes,32 or for one or 

more of a number of ‘ancillary’ purposes.33 It is clear that these core and ancillary 

purposes are directed to providing benefits for the members of superannuation funds 

in the event of a member’s death, retirement or termination of employment.  

                                                

28 The Constitution, ss 51(xxiii) and 51(xxiiiA). 
29 The Constitution, s51(ii). 
30 A regulated superannuation fund has complying fund status for taxation purposes if it complies with 
Part 5, Division 3 of the Superannuation Industry (Supervision) Act 1993 (Cth). 
31 See above n 28. 
32 Superannuation Industry (Supervision) Act 1993 (Cth), s 62(1)(a). 
33 Superannuation Industry (Supervision) Act 1993 (Cth), s 61(1)(b).  
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Such core and ancillary purposes suggest the reasons why the trustee of a 

superannuation fund might be seen as a different type of shareholder – one possibly 

representative of broader public interests in employment, welfare and health. At the 

same time of course, the core and ancillary purposes of superannuation funds also 

suggest the reasons for intense governmental and political interest in superannuation 

funds and their investment.  

 

There are however, two significant obstacles to superannuation trustees pursuing 

broader social objectives on behalf of members. The first obstacle has been the way in 

which the trustee’s investment power in law has been construed in the light of the 

need to actively manage large trustee funds for investment – particularly in corporate 

shareholdings.  The central issue in this area was foreshadowed in Cowan v Scargill, a 

case decided in the English Chancery Court in 1985.34 The case has not received close 

consideration in subsequent case law. The presiding judge, the Rt. Hon. Sir Robert 

Megarry, later offered one reason why this has been so – suggesting that the case 

displayed no ‘bold novelty of approach’ owing in part to the fact that the defendant 

trustees represented themselves so that more difficult issues were not put to the Court 

in the alternative.35 Nevertheless, in deciding that the investment powers of the 

pension fund trustee should be exercised only for the financial ends of beneficiaries, 

rather than for any broader political or public purpose, the case laid important judicial 

                                                

34 Cowan v Scargill [1985] Ch. 270 (the Mineworkers’ Pension Case). For an excellent commentary on 
this case by the presiding judge, see: Rt. Hon. Sir Robert Megarry: ‘Investing Pension Funds: The 
Mineworkers’ Case’ in TG Youdan (ed), Equity, Fiduciaries and Trusts (Carswell, 1989). 
35 Ibid 152, 159. 
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ground for the interpretation of the trustee’s investment powers in this context. For 

this reason, the cy of the case is considered in more detail in the next section. 

 

Another reason why the case has not received close attention is this has been an area 

in which the legal duties of the investment fiduciary have been largely overtaken by 

the utilitarian economics of market and corporate finance. The work of commentators 

such as Professors Langbein and Posner has conditioned trustees to accept that they 

lessen the overall risk of loss when they invest funds through diversified portfolios.36 

The statutory duties of the investing trustee in this context have been significantly 

conditioned by this thinking and by the efficient market hypothesis.37 In the Act, s 

52(2)(f) now requires the trustees of superannuation funds to diversify investments in 

their formulation of an investment strategy and this is largely seen by them as an 

answer to their legal duties in the exercise investment powers. Nevertheless, there 

remains an uncomfortable question as to whether the essentially personal duty 

imposed upon trustees in subs 52(2)(b) is satisfactorily answered by the essentially 

corporate approach to risk management articulated in s 52(2)(f) for superannuation 

trustees investing in corporate securities.  

 

B The legacy of Cowan v Scargill   

 

                                                

36 Langbein and Posner, ‘Market Funds and Trust Investment Law’ (1976) 1 Am. Bar Found. Res. J; 
and ‘Social Investing and the Law of Trusts’ (1980) 79 Mich. L. Rev. 72. See also: Gilson and 
Kraakman, ‘The Mechanisms of Market Efficiency’ (1984) 70 Va. L. Rev. 549 at 549-550. For an 
Australian consideration of these articles see: WA Lee, ‘Modern Portfolio Theory and the Investment 
of Pension Funds’ in PD Finn (ed), Equity and Commercial Relations (The Law Book Company 
Limited, 1987). 
37See particularly the statutory covenant now imposed upon the investing superannuation trustee under 
s 52(2)(f). See further below.  
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One significant limitation upon the capacity of the superannuation trustee to represent 

broader public or political interests as a major shareholder in corporate law is found in 

the enduring judicial significance of one English authority. The 1985 decision of the 

Chancery Court in Cowan v Scargill first suggested the tensions that were likely to 

arise in assessing the proper purposes of pension fund trustees who were required to 

provide for the beneficiaries of the Mineworkers’ Pension Scheme (the Scheme) 

established in the United Kingdom.38 The question for the Court was whether those 

purposes should be considered to be only the financial benefits of the beneficiaries 

(considered apart from any political or other objections that might be raised as to the 

way in which those financial benefits were derived), or whether the trustees’ proper 

purposes in investing the funds of the Scheme might be taken to include the social and 

political purposes of the National Union of Mineworkers at a time of bitter dispute 

between the Union and the British government over mine closures.  

 

In Cowan v Scargill, the Court declared that the proper purposes of the trustees in law 

should be considered only the financial benefits of the trust beneficiaries. The 

Mineworkers’ Pension Scheme had been set up jointly by the National Coal Board 

and the National Union of Mineworkers in order to provide pensions and lump sum 

payments to the widows and children of mineworkers, and payments to workers 

suffering injuries and diseases. The Scheme enjoyed a number of taxation advantages 

in order to provide these benefits. In the supervision of the Scheme, there were 10 

trustees – five of whom were appointed by the National Coal Board and five by the 

Union. The trustees enjoyed wide powers of investment and there was established a 

                                                

38 Cowan v Scargill [1985] Ch. 270 (the Mineworkers’ Pension Scheme Case). 
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Joint Investment Sub-Committee (JISC). The trustees held the power to act by 

majority, but no allowance had been made for a casting vote.  

 

In 1976 there was instituted an initial four-year plan for the investment of the Scheme 

funds, although this was replaced in 1980 by a similar plan permitting three classes of 

investment namely: marketable securities; land; and industrial finance (including 

equities in small listed companies). 

 

In 1982, a further revised plan proposed that an increased proportion of the Scheme 

funds might be invested overseas. Approval by the JISC was sought for this revised 

plan and immediately encountered difficulties. Joe Gormley, the President of the 

Union, had resigned one month earlier and Arthur Scargill had been elected in his 

place as both a Union trustee of the Mineworkers’ Scheme and as the Vice Chair of 

the JISC. At a time of bitter dispute with the British government over mine closures, 

Scargill maintained that, as a point of investment principle, there should be no further 

investments of Scheme funds overseas in any form of energy that competed with 

British coal. Any investment in oil in the United States might be seen as such a 

competing investment. Scargill was supported in this contention by the four trustees 

appointed by the Union, but was opposed by the other five trustees. As a result, the 

board was equally divided and deadlocked on the issue.  

 

The matter came before the Court on the issue of whether the defendants (who were 

the union appointed trustees) were in breach of their fiduciary duties as members of 

the JISC and trustees of the Scheme in their refusal to adopt the Revised 1982 
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Investment Plan. The case took nine days to decide. Of the five defendants, only 

Scargill addressed the Court. He provided a one and a half page affidavit setting out 

the case for the defendants. In his subsequent commentary, the presiding judge noted 

that more difficult issues may have received closer attention in argument had the 

defendants been represented.39 

 

Leaving this to one side, the case was argued on three principal points of law which 

were considered by the Court.40 The defendants did not contest the stated law on these 

points. Firstly, it was argued that the paramount duty of the trustees was to exercise 

their powers in the best interests of the beneficiaries.41 Where the object of the trust is 

to provide financial benefits for the beneficiaries, as in this case, those best interests 

would be considered normally (but not inevitably) their best financial interests. 

Secondly, in deciding on investments trustees must ignore their own personal views 

and interests and not refrain from making an advantageous investment merely because 

they are personally opposed to the activity involved. At the time of the decision in 

Cowan v Scargill, investments in alcohol, tobacco or armaments sold to South Africa 

at the time of the apartheid regime provided examples of investments to which 

personal objections might have been otherwise raised on this ground. Finally, there 

was the duty of a trustee in  making investments to take such care as an ordinary 

prudent man would take when making an investment for another person for whom he 

                                                

39 Ibid, 152-153. 
40 See also, the subsequent commentary on these points offered by the presiding judge, the Rt. Hon. Sir 
Robert Megarry above n 34, 154. 
41 The ‘convenient phrase’ utilised in the American case of Blankenship v Boyle (1971) 329 F. Supp. 
1089 (Dist. Ct. D.C.) and cited in: Cowan v Scargill (see: above n 34), 292 was the ‘duty of undivided 
loyalty to the beneficiaries’ owed by the trustee.  
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felt morally bound to provide – a requirement reflected in the trustee’s statutory 

covenant under s 52(2)(b) in the SIS Act 1993 (Cth). 

 

The Court saw the question as one of whether these principles were to apply without 

modification in this case. The plaintiffs maintained that the answer to this question 

should be yes; the defendants, no.   

 

In the final result, the Court made the declaration sought by the plaintiffs and the 

defendant trustees were declared in breach of their fiduciary duties in refusing to 

adopt the Revised 1982 Investment Plan (unless that Plan included specific 

prohibitions on investments in oil and other coal alternatives). The effect of this 

decision is still felt today in the primacy of trustee investment decisions for the 

financial benefits of the beneficiaries. An extension of the principle endorsed in the 

case is now found in the statutory acceptance of diversified portfolio management as a 

discharge of the trustee’s legal duties in the exercise of investment powers. 

 

C Trustee’s duties in the exercise of investment powers 

 

A number of provisions found in the Superannuation Industry (Supervision) Act 1993 

(Cth) illustrate the continuing influence of trust law upon superannuation funds and 

their trustees. A ‘superannuation entity’ is defined in s 10 of the Act to mean a 
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regulated superannuation fund, an approved deposit fund, or a pooled superannuation 

trust.42 

 

In the Act, Part 6 sets out the legal responsibilities or ‘covenants’ of the trustee with 

respect to the governing rules that are applicable to superannuation entities. 

Subsection 52(2) sets out the covenants which are deemed to be included in the 

governing rules of a superannuation entity when such covenants are not actually 

included in the rules. It is worth setting out in full the requirements in these covenants 

because there is no mistaking the distinctive obligations of the trustee in safeguarding 

trust property, and in providing the end benefits due to beneficiaries. 

 

The distinctive obligations of the trustee are particularly evident in paragraphs 

52(2)(b) and 52(2)(f). Section 52 states: 

1) If the governing rules of a superannuation entity do not contain covenants to the effect of the 

covenants set out in subsection (2), those governing rules are taken to contain covenants to 

that effect.  

The covenants 

2) The covenants referred to in subsection (1) are the following covenants by the trustee:  

a) to act honestly in all matters concerning the entity; 

b) to exercise, in relation to all matters affecting the entity, the same degree of care, skill 

and diligence as an ordinary prudent person would exercise in dealing with property 

of another for whom the person felt morally bound to provide; 

c) to ensure that the trustee’s duties and powers are performed and exercised in the best 

interests of the beneficiaries;  

                                                

42 Interesting issues may arise as to the precise legal status of the pooled superannuation trust. Pooled 
superannuation trusts are constituted as unit trusts and regulated as superannuation entities. However, 
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d) to keep the money and other assets of the entity separate from any money and assets, 

respectively: 

i) that there are held by the trustee personally; or 

ii)  that are money or assets, as the case may be, of a standard employer-sponsor, 

or an associate of a standard employer-sponsor, of the entity; 

e) not to enter into any contract, or do anything else, that would prevent the trustee 

from, or hinder the trustee in, properly performing or exercising the trustee’s 

functions and powers; 

f) to formulate and give effect to an investment strategy that has regard to the whole of 

the circumstances of the entity including, but not limited to, the following: 

i) the risk involved in making, holding and realising, and the likely return 

from, the entity’s investments having regard to its objectives and its 

expected cash flow requirements;  

ii)  the composition of the entity’s investments as a whole including the extent 

to which the investments are diverse or involve the entity in being exposed 

to risks from inadequate diversification; 

iii)  the liquidity of the entity’s investments having regard to its expected cash 

flow requirements;  

iv) the ability of the entity to discharge its existing and prospective liabilities;  

g) if there are any reserves of the entity – to formulate and to give effect to a strategy for 

their prudential management, consistent with the entity’s investment strategy and its 

capacity to discharge its liabilities (whether actual or contingent) as and when they 

fall due; 

h) to allow a beneficiary access to any prescribed information or any prescribed 

documents 

 

                                                                                                                                       

they are also, in the eyes of major institutions, an investment product.  
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In these provisions it is quite clear that the essential legal obligations of the 

superannuation trustee, which will be generally constituted as a corporation, remain 

those of a legal trustee. The duties imposed upon the superannuation trustee clearly 

differ in fundamental ways from those imposed upon a director under the 

Corporations Act 2001 (Cth). For example, under the SIS Act 1993 (Cth) the trustee is 

required to act ‘honestly’ in all matters relating to the superannuation entity (s 

52(2)(a)). By contrast, the former duty upon corporate directors to act ‘honestly’ has 

been re-formulated as a duty to act ‘in good faith, for proper purposes and in the 

interests of the company’ – a formula more closely aligned to the purposes of 

directors, more easily enforceable through an enhanced range of civil penalty 

provisions and more attuned to the demands of modern corporate governance.43 

Similarly, while the superannuation trustee under the Act is required to perform duties 

and exercise powers ‘in the best interests of the beneficiaries’ (subs 52(2)(c)) the 

corporate director is required to act ‘in the interest of the company’. Thus, the legal 

obligation owed by the superannuation trustee to the ‘members’ of the fund, rather 

than to the fund ‘as a whole’, is conceived as a personal obligation of the trustee 

rather than as a corporate obligation.44 

 

The seemingly onerous obligations imposed upon the superannuation trustee may be 

exceedingly difficult for the trustee to discharge in practice as a major investor and 

shareholder. The trustee’s obligation in s 52(2)(b) to exercise the same care and 

                                                

43 Corporations Act 2001 (Cth), s 181. 
44 Superannuation Industry (Supervision) Act 1993 (Cth), s 52(2)(c). This obligation seems particularly 
onerous when the trustee must represent both the political interests of employers and employees in 
industry superannuation funds, and the financial interests of members. In law, the latter interests should 
generally prevail. See: Cowan v Scargill [1985] Ch. 270. 
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diligence ‘... as an ordinary prudent person might exercise in dealing with the property 

of another for whom the trustee felt morally bound to provide’ reflects a personal 

expectation of the trustee which may be unrealistic for a corporate trustee responsible 

for investing large superannuation funds – given the high dependence of the trustee on 

the investment manager.45  

 

There are tensions here between traditional concepts of corporate and trustee 

responsibilities. At the heart of these tensions lies the fundamental difficulty posed by 

a superannuation trustee meeting onerous personal obligations to beneficiaries in 

safeguarding trust property while also adopting a corporate-style approach to risk 

management in pursuing returns from higher performing investments in the market.46 

This difficulty is now highlighted in s 52(2)(f) which enables the trustee to answer its 

investment obligations through the formulation of a strategy founded upon investment 

diversity and portfolio management theory.  In the requirements for the appointment 

of investment managers the SIS Act 1993 (Cth) envisages some separation between 

the legal ownership of the superannuation fund and the management of the fund as an 

investment.47  In these provisions however, while the superannuation trustee is 

envisaged the dominant party in the contractual relationship with the investment 

                                                

45 Superannuation Industry (Supervision) Act 1993 (Cth), s 52(2)(b). Such an obligation upon the 
superannuation trustee seems particularly unrealistic when the trustee is heavily dependent upon 
investment products such as master trusts or pooled superannuation trusts, when making an investment. 
The same point arose in considering the legal responsibilities of the trustee in the former public unit 
trust.  
46 Superannuation Industry (Supervision) Act 1993 (Cth), s 52(2)(f). 
47 Section 124 of the Superannuation Industry (Supervision) Act 1993 (Cth) provides that investment 
managers must be appointed only in writing, and s 125 provides that the investment manager must be 
an incorporated body. Section 116 provides that any agreement between the trustee of a superannuation 
entity and the investment manager of that entity must not exempt the investment manager from liability 
for negligence, nor limit the extent of the manager’s liability in this regard. Section 122 provides that 
an investment manager must not appoint or engage a custodian without the trustee’s consent.  
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manager, the reality will often be that the trustee depends upon the expertise of the 

manager and the manager’s products – a reality analogous to the relationship between 

the trustee and management company in former public unit trusts. 48 

 

The analogy with public unit trusts is an interesting one, since the investment manager 

today is increasingly likely to be a corporate entity responsible for managed 

investments.49 This entity is itself a single legal corporation in which the separate 

functional roles of the trustee and the management company in former public unit 

trusts were merged in 1998. The single corporate entity responsible for managed 

investments was conceived as a result of the difficulties found in articulating the 

separate roles and responsibilities of trustees and management companies in former 

public unit trusts.50 The abolition of the trustee in 1998, and the compression of the 

trustee’s responsibilities into the constitution of the new corporate entity, has seen the 

former trustee’s duties in trust law incorporated in the governance of the entity.  

 

IV CONTINUING TENSIONS IN THE ROLES OF SUPERANNUATI ON 

FUND TRUSTEES AND INVESTMENT MANAGERS AS 

CORPORATE SHAREHOLDERS 

 

It may be appreciated from the discussion above that developments in the Australian 

financial market since the FSR in 1997 have essentially followed the course predicted 

                                                

48 Ford and Worthington, above n 27. 
49 Corporations Act 2001 (Cth), Chapter 5C.  
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by Clark although the institutional role of market intermediaries has perhaps 

diminished. In an attempt to offer greater consumer choice in the investment of their 

superannuation savings, the members of funds now have more direct access to 

markets through a widening range of investment products which has blurred the lines 

between intermediaries and their products.  

 

The effect of these developments has been much the same as Clark predicted, 

however, since the members of funds have become increasingly removed from any 

investment of their funds that might ultimately be made in corporations. As a result, 

they now depend substantially upon superannuation trustees and corporate investment 

managers as the owners and controllers of their capital to protect their interests in 

corporate governance. For this reason it is important to consider closely the powers 

and responsibilities of trustees and investment managers as major corporate 

shareholders and the role each might play in corporate governance.  

 

As has been seen, although there are now significant borrowings from trust and 

corporate concepts on each side, it is still possible at certain points to identify the 

essentially different roles played in practice by the superannuation trustee (as the 

ultimate legal ‘owner’ of shares) and the investment manager (as the ‘controller’ of 

those shares).51 These different roles are suggested in the ways in which the ‘trustee’ 

                                                                                                                                       

50 The Explanatory Memorandum to the Managed Investments Bill 1997 (Cth) cited the breakdown of 
market information available to the trustee as one compelling reason for establishing a single 
responsible entity in the place of the trustee and management company in former public unit trusts.  
51 It should be noted, referring to Figure 1, that this analysis ignores the important role played in 
practice by the ‘custodian’ as the legal ‘member’ of the corporation. The custodian acts generally under 
the instructions of the trustee or investment manager in issues of corporate governance and difficult 
issues arise as to the exercise of voting rights at the meeting. This provides a further ‘agency cost’ to 
trustee participation, but one that has been ignored for the purposes of this article.   
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character of the superannuation fund trustee and the ‘corporate’ character of the 

investment manager are emphasised in the two different legal forms. Legally, the 

superannuation trustee remains a trustee although it is often constituted as a 

corporation for the purposes of the SIS Act 1993 (Cth) while the corporate responsible 

entity is essentially a corporation, albeit one with distinctive trustee characteristics,52 

and more refined features of corporate governance.53 In practice, while the 

superannuation trustee must consider the overall investment strategy, the responsible 

entity is focussed upon investment returns and is likely to be closer to the market and 

corporate management in the case of corporate investments.  

 

For a period in the 1990s, the active role of United States pension fund trustees was 

greatly encouraged in the interests of overseeing management and promoting superior 

market performance among investee corporations.54 This active role was even 

considered one which might extend to trustees playing a more active role on corporate 

boards and in the oversight of management. This was a time of high expectations for 

the pension (or superannuation) fund trustee. However, any expectation that the 

trustee might play such a role has largely faded. In 1998, Professor Black summarised 

                                                

52 For example, s 602FC(2) provides that the property of an investment scheme managed by the 
responsible entity is to be held on trust for scheme members. Likewise, ss 601 FC(1) and 601FD(1) 
stipulate that the duties of the responsible entity and its officers respectively are to act in the best 
interest of  scheme members as distinct from any corporate or scheme entity. 
53 An example being the requirement in Part 5C.5 that a compliance committee be established when 
less than half the directors of the responsible entity are ‘external’ directors. Section 601JC endows the 
compliance committee with a novel statutory role in reporting to ASIC if it believes the responsible 
entity has not taken action, or does not propose taking action, with respect to breaches in relation to the 
management of a scheme.            
54 The leaders in this respect were a group of active public employee pension funds such as the 
Californian Public Employees’ Retirement System (CalPERS). In 1998 CalPERS announced a strategic 
alliance with Hermes Lens and other large institutional investors who were particularly keen to monitor 
corporate performance and remuneration issues. See: S Davis, ‘CalPERS, Hermes Ally’ (1998) 2(43) 
Global Proxy Watch 43. Since then, CalPERS has played an active role in the International Corporate 
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the reasons for this and the failure of pension fund trustees as active shareholders in 

the United States in these terms: 

A small number of American institutional investors, mostly public pension plans, spend a 

trivial amount of money on overt activism efforts. They don’t conduct proxy fights, and rarely 

try to elect their candidates to the board of directors. Legal rules, agency costs within the 

institutions, information costs, collective action problems, and limited institutional 

competence are all plausible partial explanations for this relative lack of activity. The 

currently available evidence, taken as a whole, is consistent with the proposition that the 

institutions achieve the efforts of firm performance that one might expect from this level of 

effort – namely, not much.55 

 

Not only has it become difficult to see the trustee playing a truly active role as a major 

shareholder in the companies in which it invests, it is becoming difficult to define the 

roles that superannuation trustees and investment managers might play in corporate 

monitoring. Apart from the role routinely played annually in monitoring corporate 

performance and management remuneration, public intervention by superannuation 

trustees in corporate governance is becoming more sporadic and more muted. Perhaps 

the last real example of such intervention in Australia occurred in 2004 when the 

Australian Council of Superannuation Funds sought and obtained assurances from 

Newscorp Ltd that hard-won features of corporate governance adopted by Newscorp 

                                                                                                                                       

Governance Network (ICGN), reflecting the close identification of the ICGN’s approach to corporate 
governance with that of CalPERS and other active funds.  
55 Extract cited from: ‘Recent Surveys of Corporate Governance’, Appendix A in the Conference 
Board’s 2000 update: The Link Between Corporate Governance and Performance: Year 2000 Update, 
(New York: The Conference Board, 2000). 
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Ltd in Australia would continue to be respected by the corporation when it re-located 

to the United States.56 

 

In other respects, corporate investment managers have sometimes appeared to 

exercise considerable influence in their dealings with corporate management. They 

have also appeared central to the control of major shareholdings in major takeovers. 

This appeared to be the case, for example, in the context of the proposed bid by the 

Australian Gas Light Company (AGL) for rival Alinta Ltd in 2006, and the 

subsequent conditional bid made by Alinta Ltd for AGL. As a result of this bid, Alinta 

came to hold more than 20% of AGL and in June 2006 both companies entered a 

Merger Implementation Agreement with a view to merging their infrastructure assets. 

With Alinta holding in excess of 20% of AGL and the merger of their infrastructure 

assets clearly in mind, an issue arose concerning the control that Alinta might 

potentially achieve in its positioning with AGL through its relevant interest in AGL’s 

30% holding of the issued units in the Australian Pipeline Trust (APT) and its own 

subsequent acquisition of a further 10% of units in the APT.57  The APT was 

strategically significant since AGL’s gas pipeline transmission assets were vested in 

this trust. The APT also constituted a managed investment scheme of which AGL was 

deemed to be the responsible entity. Between 16 August 2006 and 22 August 2006, 

                                                

56Evidence of the active interest of the Australian Council of Superannuation Funds in the governance 
and management of News Corp was seen in the Council’s actions in 2004 and 2006. In seeking to 
relocate to the United States in October 2004, News Corp was forced by a group of shareholders, led by 
the Council, to maintain the same standards of corporate governance that the company had adopted in 
Australia. In 2006, twelve investor groups, including six Australian superannuation funds, protested 
that News Corp had breached its 2004 undertakings to shareholders by proposing the extension of 
‘poison pill’ arrangements which would enable the company to block potential takeovers. News Corp 
agreed to the demands of this group of shareholders and to putting the proposed arrangements to the 
general meeting for resolution by shareholders. See: ‘Murdoch Backflip on Poison Pill Vote’, The 
Sydney Morning Herald, 8-9 April 2006, 41.  
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Alinta acquired approximately 10% of the issued units in APT through its wholly-

owned subsidiary Trewas Pty Ltd, prompting AGL to apply to the Takeovers Panel 

seeking a declaration of unacceptable circumstances because of the effect that Alinta’s 

acquisition of up to 40% of units in the APT might have on its control or potential 

control of the trust.  

 

The Alinta case suggests the extent to which the control of investment vehicles 

constituted as managed investments schemes under the Corporations Act 2001 (Cth), 

such as the APT, may become significant to the control of corporations in which they 

invest. 

  

Article 10 of the CTC should be repealed and the requirement of publicity of trust 

property should be re-examined. It may be justifiable to impose a registration 

requirement on commercial trusts because the ‘caveat venditor’ doctrine is entrenched 

in civilian commercial laws and there is no duty on the part of the buyer to investigate 

the title to property or the qualification of the seller. The buyer should have all 

information available to him before dealing with a commercial trust.  Disclosure of 

information is necessary in business. Many trusts are, however, more like private 

arrangements between the settlor and the trustee (in commercial trusts) or between the 

trustee and the beneficiaries (in private trusts). The private character of these trusts 

cannot and should not be compulsorily changed into a public character. Any 

requirement of publicity for trusts should be confined within a reasonable scope and 

                                                                                                                                       

57 Re Australian Pipeline Trust 01 [2006] ATP 27, 26. 
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should not distract from the primary aim of a trust law, which is to establish a rigorous 

regime of fiduciary accountability.            

 

V CONCLUSION 

 

The heavy reliance of superannuation trustees upon investment managers and their 

market products suggests that three long-standing legal questions may need further 

consideration. These three questions are firstly, whether the trustee’s reliance upon 

diversification and portfolio investment  in the investment of large superannuation 

funds provides a wholly satisfactory answer to the trustee’s legal obligations in 

making corporate investments; secondly, whether the trustee and investment manager 

are now truly able to exercise their investment powers ‘in a fiduciary way’;  and 

thirdly, whether the cross-over of corporate and trust forms within the markets 

sufficiently distinguishes the arguably different roles that might now be assumed by 

the trustee owner and corporate investment manager in corporate governance. 

 

A consideration of Clark’s capitalism in the Australian context suggests that there is 

some discernable evidence of a continuing separation between the ‘ownership’ role of 

the trustee and the potentially ‘controlling’ role of the investment manager in the 

management of superannuation funds. While there is now an extensive mixing of trust 

and corporate forms within the market, the separation between ownership and control 

begins with important differences in the constitution and legal duties of the 

superannuation trustee and the investment manager. It is reinforced in the effective 

dependence of the superannuation trustee upon the investment manager and the 
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manager’s products in making investment decisions. This separation between the 

ownership and control of funds in the financial markets holds particular significance 

for the investment of superannuation funds in corporate shareholdings.  

 

There are significant tensions here between traditional concepts of corporate and 

trustee responsibilities. At the heart of these tensions lies the fundamental difficulty 

posed by a superannuation trustee meeting onerous personal obligations to 

beneficiaries in safeguarding trust property while also adopting a corporate-style 

approach to risk management in pursuing returns from higher performing investments 

in the market. As beneficial owners become more removed from the management of 

funds and from participation in corporations, the roles of the trustee and investment 

manager in corporate governance becomes more important. These underlying tensions 

suggest that the expectations of major trustee shareholders and investment managers 

in monitoring corporate governance might be undermined by the different 

perspectives of the trustee owner and the investment manager in investing 

superannuation funds.  
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A CASE OF NON-IDENTICAL TWINS – 

COMPARING THE EVOLUTION OF 

ACQUISITION LAW IN AUSTRALIA AND 

THE UNITED STATES  

DUANE L. OSTLER ∗ 
 

ABSTRACT 
This paper argues that the early relationship Australia and the United 
States had with Great Britain shaped acquisition law along different 
lines. However, despite these founding differences, in practice both 
countries have tended to resolve acquisition disputes in essentially the 
same ways. 

 

I INTRODUCTION 

 

Acquisitions and takings in Australia and the United States today is an area of law that 

is complex and frequently contested.1 While initially not a significant area of 

contention in either country, acquisition law has arisen in modern times as a major 

area of litigation. Corresponding rules have been developed in both countries by 

legislatures and courts to deal with the many nuances and unusual fact situations that 

can arise. 
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But the modern law had to come from somewhere. There is a reason things are the 

way they are, and how and why things developed as they did. How did acquisitions 

law in these two countries initially develop? More specifically, what did courts and 

legislatures in Australia and the United States draw on when they initially fashioned 

their laws regarding acquisitions in the 1800s? Are there similarities of development 

between the two countries during the nineteenth century? Since both countries are part 

of the British diaspora which derived their legal systems from that in England, one 

would think that the early development of acquisition law in each country would be 

similar. If they were different during that time, what accounts for the differences?  

This article seeks to provide some answers to these questions. 

 

Restricting comparison to the development of acquisition law during the 1800s was 

done for a reason. Of particular interest for comparison purposes is the period up to 

the Civil War in the United States, as contrasted with the entirety of the 1800s in 

Australia. This was a time in both countries of primarily individual state or colonial 

power, rather than centralised or federal power. During this era, the States in the 

United States and the colonies in Australia were largely independent in how they dealt 

with acquisitions.2 Hence, most of the laws and cases regarding acquisitions during 

this period were at the State or colonial level, rather than the Federal or national 

                                                                                                                                       

1 ‘Acquisitions’ and ‘takings’ are used in this article as general expressions for what is commonly 
known as ‘expropriations,’ or the exercise of the power of eminent domain—circumstances in which 
government acquires private property by compulsion. 
2 An exception in the United States are Bills of Attainder. Article 1, s 10 of the Federal Constitution 
barred the states from enacting Bills of Attainder—legislative Acts that took private property, usually 
on the basis that the property owner was a wrongdoer who was ‘attainted’. Hence, in the antebellum 
period in the United States the Federal Government did retain this one method to check the states from 
egregious abuses of the acquisition power. For a further discussion on this point, see: Duane L. Ostler, 
‘Bills of Attainder and the Formation of the American Takings Clause at the Founding of the 
Republic,’ (2010) 32 Campbell Law Review 227. 
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level.3 A review of the state and colonial cases during this time provides a truer 

comparison of the reactions in each country to acquisition questions, without the 

influence or oversight of a national government.   

 

In the aftermath of the Civil War in the United States, the States were not able to 

exercise the same level of control over their acquisition cases as they had before. This 

was largely due to the new Fourteenth Amendment, which applied Federal due 

process and acquisition standards directly to the states for the first time. Under what 

came to be known as the ‘incorporation doctrine,’ many parts of the Federal Bill of 

Rights which had never previously applied to the states were ‘incorporated’ into the 

new Fourteenth Amendment, which did apply directly to the states. This 

‘incorporation’ included the Fifth Amendment due process and takings clauses.4   

 

In Australia, the colonial period ended with Federation in 1901. While appeals from 

the colonies to the Privy Council in Great Britain were always possible in the 1800s, 

such appeals were extremely rare in acquisition cases.5 It is true that even after 

Federation, there was no equivalent in Australia of a Fourteenth Amendment, which 

would apply acquisition law to the new Australian States. Therefore, the Australian 

                                                

3 The ‘federal’ or centralised authority in Australia in the days before the Commonwealth was formed 
was the home government in Great Britain. Appeals of Australian State court decisions could be made 
to the Privy Council in England. Such appeal rights were not terminated until 1986, on passage of the 
‘Australia Acts’. See: John Waugh, The Rules: An Introduction to the Australian Constitutions 
(Melbourne University Press, 1996) 98. 
4 Many sources discuss the ‘incorporation’ doctrine whereby the Fourteenth Amendment as subsumed 
other amendments within its orbit. A brief overview of this process and the cases whereby 
‘incorporation’ occurred is given in: Joseph A. Melusky & Whitman H. Ridgway, The Bill of Rights: 
Our Written Legacy (Krieger Publishing Co., 1993) 29-31. 
5 Of the 135 Australian acquisition cases found by the author in the 1800s, only three were appealed to 
the Privy Council: the 1856 case of Lord v. City Commissioners, found in J. Gordon Legge (ed), A 
Selection of Supreme Court Cases in New South Wales from 1825 to 1862 (Sydney, Government 
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States continued to retain significant power in respect to acquisitions. However, the 

new State/Federal structure, and the potential for influence of the Commonwealth 

acquisition clause with its ‘just terms’ requirement was very real. 6   

 

In sum, the antebellum period in the United States compares quite well to the ante-

federation period in Australia, during which acquisition law in both countries was 

primarily a state or colonial affair, and was controlled almost exclusively by state or 

colonial law, rather than federal law. The formation of basic acquisition law is seen 

most clearly in this era prior to strong federal control. In a word, the differences we 

see during this period were greater and the similarities more similar, since State and 

colonial actions were not usually modified by Federal oversight. 

 

The first part of the article will provide a background comparison of the two 

countries, and will discuss some important ways in which they were similar or 

different. Following this will be a detailed discussion of three examples of the 

comparative development of acquisition law in the two countries. These examples are: 

(1) constitutions and statutes; (2) crown grants; and (3) injurious affection. The article 

concludes with some general observations about how and why acquisition law in the 

two countries during the 1800s was sometimes very similar, and at other times was 

very different. 

 

                                                                                                                                       

Printer, 1896) 912-931; the 1864 case of Dumaresq v. Robertson at 1387-1397; and Cooper v Stuart 
[1889] 14 App Cas 286. 
6 The Commonwealth acquisition clause provides that Parliament shall have power to make laws for 
‘the acquisition of property on just terms from any State or person for any purpose in respect of which 
the Parliament has power to make laws’. See: Commonwealth Constitution s 51(xxxi).  
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A historical review of the early acquisition cases in the 1800s establishes the 

foundation on which acquisition law has been built after that time. Acquisition law in 

both countries as it has evolved in the twentieth century has drawn repeatedly on this 

earlier foundation. Of course, the development of acquisition law in the twentieth 

century is a separate study in and of itself. However, an understanding of the 

development of acquisition law in Australia and the United States in the 1800s can 

help us better understand the later development, and to more clearly see the 

underpinnings on which acquisition law was derived. 

 

II DIFFERENCES AND SIMILARITIES BETWEEN THE COUNTRI ES 

 

Before embarking on a comparison of acquisition cases between Australia and the 

United States, it is helpful to review the common attributes shared by these countries 

which could potentially influence the development of their respective laws. There are 

a number of striking similarities between Australia and the United States. There are 

also many differences. Reviewing these similarities and differences can aid in 

understanding why acquisition law developed as it did in each country.  

 

By the summer of 1787, settlers had lived in the British American colonies for over 

150 years.7 Australia, on the other hand, did not have any white settlers until the 

                                                

7 A detailed description of this colonisation is given in: Herbert E. Bolton and Thomas M. Marshall, 
The Colonisation of North America 1492-1783 (Macmillan Co., 1920).  
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arrival of the first convict ships in Botany Bay, in January 1788.8  It was during the 

summer of 1787, while the American founding fathers were hammering out their 

Constitution through the Philadelphia heat9 that the first convict ships from Great 

Britain sailed toward the new prison colony of New South Wales.10 This initial 

settlement was a result of the British inability to send anymore of its prisoners to the 

American colonies, and the increasing burden of prisoners that had grown steadily in 

number since the American Revolution began.11 

 

Hence, the timing of settlement differed greatly between the two countries. This in 

turn affected their development, primarily due to differences in the relationship 

colonists in each country had with the home government in Great Britain. As we shall 

see, the British Government changed the way it dealt with its colonies, resulting in 

different reactions by the colonists to the home government.    

 

The original settlers of the British American colonies in the 1600s set up home 

governments that often acted quite independently of the mother country from the 

outset, and were often quite different from each other. The puritan governments in 

New England, for example, differed markedly from the colonies in the south, which 

                                                

8 For a contemporary, first-hand account of this landing, see the description of W. Tench, a captain of 
the Marines, in: M. Clark, Sources of Australian History (Oxford University Press, 1971) 77-78. 
9 Probably the best discussion of the formation of the United States Constitution is given in Madison’s 
notes; see James Madison, Notes of Debates in the Federal Convention of 1787 (1987) (first published 
as vol. 2-3 of The Papers of James Madison, 1840). 
10 A.C.V. Melbourne, Early Constitutional Development in Australia (University of Queensland Press, 
1963) 1-4. 
11 Ibid. It should be noted that an overpopulation of convicts in Britain was only the first of several 
motivations for settling Australia. Historians have identified four ‘waves’ of settlement in Australia, 
some of which overlapped: (1) transportation of convicts between 1788 and 1856; (2) free and assisted 
migration between 1830 and 1856; (3) gold seekers between 1850 and 1870; and (4) planned migration 
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consisted largely of plantations.12 While royal charters from the King provided the 

basis for settlement of many of the colonies and their first laws, the colonists were left 

much more on their own to establish their home governments.13 

 

But with the advent of the French and Indian war in the 1760s, things changed. This 

war was primarily a dispute with France over which country would dominate North 

America. The war was very costly, and the home government in Great Britain felt that 

it was only fair for the American colonists to pay some of this cost, since they had 

been protected by the Crown’s armies during the war. Accordingly, the home 

government started to impose taxes on the American colonies to raise revenue. The 

American colonists were not accustomed to such controls, and resisted all such 

attempts. The home government in Great Britain did not take this resistance well, 

reacting with still more attempts at control.  This in turn led to more rebellion by the 

American colonists, and eventually to revolution. 14   

 

In Australia on the other hand, the first governments were set up directly by England 

and run by penal governors appointed and closely controlled by the Crown. These 

governors initially wielded almost unlimited power. Only gradually was the 

Governor’s power reduced, and representative government introduced. However, 

when representative government was begun, the home government in Great Britain 

                                                                                                                                       

between 1860 and 1890. See Donald Denoon, Philippa Mein-Smith and Marivic Wyndham, A History 
of Australia, New Zealand and the Pacific (Victoria, Blackwell Publishing, 2000) 87. 
12 Bolton and Marshall, above n 7, 154-162. 
13 Ibid.  
14 For a general discussion of these events, and the effect of the French and Indian War see: Claude 
Halsted Van Tyne, The American Revolution 1776-1783 (Harper & Bros., 1905) 270; Esmond Wright, 
Causes and Consequences of the American Revolution (Quadrangle Books, 1966) 88-89. 
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did not assert as much control as it had in the American colonies.15 Hence, a key 

difference between the two countries was the level of control each experienced from 

the home government in Great Britain, during their time as colonies. This distinction 

was partly a function of time. By the mid-1800s when the Australian colonists began 

to desire home rule, Great Britain’s policy toward its colonies was far different than it 

had been 80 years before in the American colonies. The home government in Great 

Britain had come to believe that the most effective way to deal with colonies was to 

let them govern themselves as much as possible.16 

 

In sum, Great Britain did not control its American and Australian colonies in the same 

way.  In fact, the method of control by the home government in Great Britain was 

almost the exact opposite in each country. In the American colonies, control was 

mostly minimal for many years, but increased greatly at the very time the colonists 

wanted more self-governance. In Australia, it was the opposite. This initial lack of 

control over British American colonists resulted in their becoming quite independent, 

since they were born and raised in an environment largely free of British control. 

Their resistance to such control resulted in revolution. In the Australian colonies, the 

situation was vastly different. The home government in Great Britain had controlled 

the new colonies much more closely at the outset, yet was also willing to yield control 

to the colonists when they sought for it. Because of this different approach, rebellion 

was kept largely in check. This is a key difference in the founding of each country, 

which will be discussed in greater detail below. 

 

                                                

15 For a comprehensive overview of this gradual change, see: Melbourne, above n 10, 1-126. 
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But the level of governmental control by Great Britain was not the only difference 

between these two countries. Another was population. The settlement of the United 

States started over 150 years earlier than that in Australia, but population growth in 

the United States outstripped that of Australia even when this earlier start is taken into 

account. The United States census of 1830 indicates that there was a white population 

of 12,866,020. In contrast, Australia in 1828 had only 58,197 white settlers.17 The 

significant indigenous population in both countries was not included in these early 

censuses.18 Hence, Australia had 0.45% of the white population of the United States at 

that time. In the years that followed initial settlement, gold rushes and various 

encouragements to immigrate contributed to population growth in both countries.19 

While population grew in both countries over the next one hundred years, and the 

percentage of Australians to those in the United States did increase, the difference 

between the populations was still great. By 1900 for example, the population of the 

United States had grown to 76,212,168, while Australia had a population in 1898 of 

3,664,715.20 Hence, Australia at the end of the nineteenth century had 4.8% of the 

                                                                                                                                       

16 John Hirst, Australia’s Democracy: A Short History (Allen & Unwin, 2002) 200. 
17 Information in this paragraph is from the Australian Bureau of Statistics and the US Census Bureau. 
The US census data was gathered on decimal years starting in 1800, while the Australian data was 
gathered every ten years, on years ending in 8. While there is therefore a two year difference in the 
dates on which the population was counted, the years are still close enough to provide some basis for 
comparison. 
18 The Aboriginal population in Australia in 1788 was estimated to be approximately 750,000 persons. 
See: Stuart Macintyre, A Concise History of Australia (Cambridge University Press, 2009) 13. The 
Native American (Indian) population in the United States in 1830 was estimated to be 313,130. See: 
Lewis Cass, ‘Removal of the Indians’ (1830) 30 North American Review 62-64. It should also be noted 
that, pursuant to Art. 1, s 2 of the United States Constitution, only 3/5 of the black population were 
counted in the United States census of 1830. Of course, Australia had no comparable slave population. 
19 Much has been written in both countries on the history of settlement and immigration. For a short 
overview of the process in Australia, see: Barbara A. West and Frances T. Murphy, A Brief History of 
Australia (Infobase Publishing, 2010) 41-86. For a detailed discussion of immigration and settlement in 
the United States, see Samuel Eliot, History of the United States, from 1492 to 1872 (Boston, William 
Ware & Co., 1874). 
20 See the Australian Bureau of Statistics and the US Census Bureau. Census data indicates that by this 
point in time blacks and Native American Indians were fully counted in the United States census, but 
were for the most part still not included in the Australia census. 
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population of the United States. Today, a little over a century later, the vast population 

difference continues. The United States’ population estimated as of July 2011 was 

311,691,720, while in Australia it was 22,642,506. Hence Australia at the present time 

has 7.2% of the population of the United States.21 

 

But this is still not all. While the two countries are close to the same size in terms of 

square kilometres or miles, they differ more markedly than one would think in terms 

of their geography. The United States contains vast stretches of fertile farmland from 

the eastern seaboard all the way to the Great Plains at the feet of the Rocky 

Mountains. Much of the interior of Australia on the other hand is desert land.22 This 

desert expanse somewhat resembles the desert stretches of the Rocky Mountain 

southwest in the United States, but is much larger.23 There simply appeared to be 

more attraction and economic opportunity for poor farmers in the United States than 

there ever was in Australia. Indeed, this significant difference in available farmland 

provides a probable explanation for the great population differences between the two 

countries, and certainly explains their differences regarding population distribution.  

Most Australian colonisation occurred on the coast, and to this day the vast majority 

                                                

21 See: The Australian Bureau of Statistics <www.abs.gov.au>; U.S. POPClock Projection (2011) U.S. 
Census Bureau <www.census.gov/population/www/popclockus.html>. These numbers include all 
Aborigines and Native Americans. 
22 H.C. Allen noted that Australia ‘is a dry continent; aridity is the transcendent difficulty of Australia, 
and almost all her ills are connected with and subsidiary to it. No less than eighty-seven percent of the 
[Australian] continent has an average rainfall of less than 30 inches … the United States has about five 
times as much temperate land with a rainfall of over 20 inches as Australia, and Australia about five 
times as much arid country with a rainfall of less than 10 inches as America.’ See: H.C. Allen, Bush 
and Backwoods: A Comparison of the Frontier in Australia and the United States (Michigan State 
University Press, 1959) 6-7. 
23 See: Ibid for a detailed comparison of geographical and other differences and similarities between the 
two countries. 
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of Australians live along the coast.24 United States history is a story of continual 

westward migration, resulting in greater population of the interior.25 In the final 

analysis, geography joined population and different levels of control by the home 

government in Great Britain as an aspect of the two countries that makes them very 

different from each other. 

 

And what of the acquisition cases in each country? Not surprisingly, there have been 

far more ‘takings’ cases in the United States than ‘acquisition’ cases in Australia.26 

For example, there were over five hundred acquisition cases in the United States 

between the late 1700s and the civil war in the 1860s.27 In Australia during the same 

period there were only 31 such cases.28 After the Civil War, the acquisition cases in 

the United States grew exponentially. John Lewis, in the introduction to his first 

treatise on Eminent Domain indicates that by 1888 there had been 6,000 takings cases 

in the United States, including all cases before and after the Civil War to that date. Of 

                                                

24 Ibid, 5-11. Allen noted that ‘Australia is essentially still a land peopled upon the perimeter and empty 
within.’ As for current population distribution, the Australian Bureau of Statistics indicates that more 
than two thirds of Australians today live in major cities, all of which are located along the coast. See: 
Australian Bureau of Statistics, ‘Population Distribution’ <www.abs.gov.au>. 
25 See: Allen, above n 22, 4-5. The National Oceanic and Atmospheric Administration of the United 
States Department of Commerce indicates that slightly more than half of the United States population 
lives near the coast. See: National Oceanic and Atmospheric Adminsitration: United States Department 
of Commerce <www.noaa.gov>. 
26 Another point of difference between the two countries is terminology. In the United States, 
expropriations, or exercise of the governmental power of eminent domain, is usually expressed as a 
‘taking’. This is probably because of the use of the word ‘take’ in the Fifth Amendment to the United 
States Constitution, which defines limits on the expropriation power. In Australia, the term is 
‘acquisition,’ which was probably derived from the 1845 Land Clauses Acquisition Act in Great 
Britain, which served as the model for Australian colonial acquisition statutes. The term has been 
perpetuated in the Commonwealth Constitution which speaks of acquisitions on ‘just terms’. See: 
Commonwealth Constitution, s 51(xxxi). In this article, the term ‘acquisition’ will be used for ease of 
reference. 
27 The numbers given here are the author’s best estimate based primarily on his review of antebellum 
cases reported in Carman F. Randolph, The Law of Eminent Domain in the United States (Little, Brown 
& Co., 1894).  
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that 6,000, fully half had occurred within the 14 years prior to 1888; or in other words 

between 1874 and 1888.29 By the time of Lewis’ second edition 12 years later in 

1900, the number of eminent domain cases had again doubled, jumping to 12,800.30  

By 1909, when Lewis compiled his third and final edition of his treatise, the number 

had increased to 18,000.31 Today, it would be a significant challenge to obtain an 

accurate count of all acquisition cases in the United States, both State and Federal, 

since there are so many. 

 

In the Australian colonies by contrast, the total number of acquisition cases through 

the mid-1890s was a mere 135 cases.32 While there have been many more Australian 

cases since then, the numbers are still significantly less than in the United States. 

Hence, it can readily be seen that there is a vast difference between the two countries 

in the number of their acquisition cases. 

 

In spite of the differences between the two countries noted above, and the great 

difference in the number of acquisition cases between them, there is still much room 

for comparison. With a few exceptions, most of the acquisition cases in the two 

countries during the 1800s dealt with very similar issues. The acquisition of lands to 

                                                                                                                                       

28 The numbers given here are the author’s best estimate based on his personal, detailed review of the 
cases in the reported digests for all the Australian states, and also Australian newspaper reports of 
cases. 
29 John Lewis, A Treatise on the Law of Eminent Domain in the United States (Chicago, Callahan & 
Co., 3rd ed, 1909), Preface to First Edition, v-vii. 
30 Ibid, Preface to Second Edition, iii-iv. 
31 Ibid, Preface to Third Edition, iii. 
32 The numbers given here are the author’s best estimate based on his personal, detailed review of the 
cases in the reported digests for all the Australian states, and also Australian newspaper reports of 
cases. The author concedes that classification of cases into the category of an acquisition is a subjective 
process, and that a review by a different researcher may yield a slightly different number. However, it 
is unlikely that any such review would deviate significantly from the authors’ conclusion of 135 cases.  
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build new roads or railroads, or to widen roads or change the grade of roads and 

railroads was the primary source of acquisition cases in both countries. Hence, the 

main catalyst for acquisitions in both countries was the progress of new transportation 

systems designed to conquer vast distances in a large nation. This stands in contrast 

with acquisition law in the twentieth century, in which both countries have seen an 

explosion in cases where a property owner does not lose actual land due to advances 

in transportation, but rather his property is devalued by an action of the government.  

Such ‘regulatory’ acquisitions are the hallmark of the modern era, and a comparison 

of such cases between the two countries would certainly give important insights into 

acquisition law today.33 However, such is not the purpose of this paper, which focuses 

instead on what happened earlier, during the 1800s, when the basics of acquisition law 

in each country were defined. These basics were then the building blocks on which 

the courts of the twentieth century were able to develop acquisition law in the modern 

era. 

 

A comparison of the acquisition cases between the two countries in the 1800s 

provides a fascinating insight into how legislators, jurists and the public viewed 

acceptable limits to governmental involvement in private affairs. Much of the law 

followed similar lines of reasoning and reached similar results. However, there were a 

few areas in which the acquisition law in the two countries was different from the 

                                                

33 Many books and law review articles discuss the modern case law in this area. One example in the 
United States is: William B. Stoebuck, Nontrespassory Takings in Eminent Domain (Michie Co, 1977). 
In Australia, a chapter on Severance, Enhancement and Injurious Affection can be found in: Alan A. 
Hyam, The Law Affecting Valuation of Land in Australia (The Federation Press, 4th ed, 2009), 438-458. 
See also: M Raff, ‘Toward an Ecologically Sustainable Property Concept,’ in E Cooke (ed), Modern 
Studies in Property Law (Hart Publishing, 2005) Vol 3. There has also been a great deal of case law on 
the subject, in both countries. A principal case in the US is United States v Causby, 328 US 256 (1946). 
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very beginning, which will be discussed in greater detail below. As will be seen, the 

background differences between the countries of population and geography did not  

have that great of an impact on the development of acquisition law. Rather, the main 

difference seems to have been what could be called ‘founding philosophy’. As used in 

this paper, ‘founding philosophy’ means the colonists reaction in each country to the 

different levels of control exerted by the home government in Great Britain, as 

explained above. As will be seen in the later sections of the paper, in those acquisition 

cases that did not involve a difference in founding philosophy, the judicial response 

tended to be very close to the same in both countries during the 1800s. 

 

The remaining portions of this paper will review three specific ways that Australian 

and United States acquisition law in the 1800s either differed or was very nearly the 

same. It will be seen that each country shared common acquisition questions in this 

early era. When their response to these common problems differed, it was usually 

because the problem at hand somehow raised issues related to ‘founding 

philosophy’—colonial reactions to the level of control by Great Britain when each 

country was founded.  In those cases where the difference in the founding philosophy 

of the two countries was not involved, courts in each country tended to decide their 

acquisition questions in roughly the same way, although sometimes using different 

terminology.  In short, both countries tended to resolve their acquisition issues in 

surprisingly similar ways, unless the structural details of their early beginnings 

differed. 

 

                                                                                                                                       

In Australia, a principal case is Newcrest Mining (WA) Ltd v Commonwealth of Australia (1997) 147 
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In particular, this paper will compare the following three areas of acquisition law 

between the two countries prior to the year 1900: (1) the initial source of general 

acquisition protections, or in other words, whether such protections were found in 

these early days in legislation or individual state constitutions; (2) Crown grants of 

land; and (3) injurious affection—whether claimants were successful in receiving 

compensation for harm to adjacent, non-acquired property. While there are other topic 

areas in respect to acquisitions which could be reviewed, these three areas provide the 

most intriguing discussion of the greatest differences and similarities between the two 

countries in the nineteenth century.  

 

A Constitutions and statutes 

 

The first area of significant difference between the two countries regarding acquisition 

law has to do with statutes and constitutions. It is this very difference that highlights 

the unique and different nature of the ‘founding philosophy’ of each country, which 

was the result of the colonist’s reaction to control by the Home Government in Great 

Britain.   

 

At the outset it must be acknowledged that acquisitions are by their very nature events 

which occur by way of a written legislative Act—a statute. Parliament makes a 

determination that certain land is needed, and passes an Act to take it. This is clearly 

tremendous power. If uncontrolled, Parliament could take whatever it wanted, 

whenever it wanted to take it, and would not be accountable to anyone. Obviously 

                                                                                                                                       

ALR 42. 
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controls are needed. It is the source of these controls that formed the primary 

distinction between Australia and the United States in the development of their 

acquisition law in the 1800s. 

 

Colonial governments in both countries initially protected the public from 

unwarranted acquisitions in essentially the same way. They would insert into an 

acquisition Act—for example, a statute taking private property for a road—certain 

protections derived from the British common law. These protections were: (1) that 

there would be compensation for the acquisition; (2) that the acquisition needed to be 

for a public use or purpose; and (3) a provision of some form of due process or ‘just 

terms’ fairness. This last served to guarantee to the property owner that acquisition 

laws would be fair, and would give him or her an opportunity to object in the courts. 

The earliest colonial legislation dealing with acquisitions in both the United States 

and Australia almost always contained these common law protections.34 Of course, 

colonial times in North America predated colonial times in Australia by roughly 150 

years, so the Americans practiced these principles first.   

 

However, even at this early stage, the British American colonists showed their 

tendency to view acquisitions from a different perspective, such as would later be 

                                                

34 For examples in the American Colonies, see: James W. Ely, Jr., The Guardian of Every Other Right: 
A Constitutional History of Property Rights (Oxford University Press, 3rd ed, 2008), 13-14, 23-25; 
Stoebuck, above n 29, 10. An Australian example is found in the Public Roads Act 1833 (NSW), which 
provided compensation and described the process of acquiring private land for roads. This Act is found 
at: 4 William IV, No. 11, contained in A Collection of the Statutes of Practical Utility, Colonial and 
Imperial, in force in New South Wales … (Sydney: T. Richards, Government Printer, 1879) vol 2, 
2038-50. Claims for compensation and the process for commissioners to determine damages are 
contained in ses 6 and 7, at 2040-41. For a further discussion of early acquisition Acts in Australia and 
how they followed the common law, see: Douglas Brown, Land Acquisition (Butterworths, 1st ed, 
1972). 
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seen in their generalised constitutional takings protection language. As one scholar 

noted regarding acquisitions during the American colonial period in the 1600s and 

1700s: 

Unlike the English system of the time, in which taking and compensation were provided for in 

each statute authorising [a] particular project, the colonial system, at least where there were 

statutes and probably elsewhere, was a general system for all road projects.  That, of course, 

continues to be a feature of American eminent domain and has since become the English 

practice, as well.35   

 

Hence, the American colonists tended to make generalised acquisition statutes from 

their earliest colonial days, which provided general rules with broad coverage. Great 

Britain and Australia came to adopt this practice during the 1800s, while Australia 

was in its formative colonial period.36 

 

The American Revolution brought about a fundamental change in acquisition law in 

the United States. No longer were acquisition protections within statutes considered 

adequate by themselves to protect property owners, whether the statutes were general 

in scope or not.  Many felt that an additional safeguard should be put in place. The 

change consisted of a two-step process that greatly altered the entire perspective of 

acquisition law in the United States. Both of these steps of change had to do with 

constitutions.  

 

                                                

35 Stoebuck, above n 33, 10.  
36 The English adopted this practice with passage of the Land Clauses Consolidation Act 1845, 8 & 9 
Vict. c. 18 [8 May, 1845]. See discussion below for how the Australian colonies in turn adopted this 
Act.  
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At the start of the revolution, since the rebels had rejected Parliamentary control, the 

American colonies started calling themselves states and began seeing themselves as 

distinct, sovereign bodies, accountable only to God.  In May 1776, the American 

Continental Congress recommended to the colonies that they should ‘adopt such 

Government[s] as shall, in the Opinion of the Representatives of the People, best 

conduce to the Happiness and Safety of their Constituents’.37  These new written State 

constitutions did not have to be reviewed and approved by Parliament or the 

Continental Congress, or any other higher body.  Indeed, the Continental Congress 

was largely a recommendatory body in any event.  It is significant that there was no 

review and approval process of the new state constitutions by any superior body—

such as Parliament in Great Britain, which would later review the constitutions 

formed by each of the Australian States.   

 

The new American State constitutions tended to cover more than just the skeletal 

structure of government, as if they were truly independent sovereign entities like the 

nations of Europe.  While the majority of the state legislatures drafted and passed their 

first state constitutions as legislative Acts,38 the constitutions so passed tended to be 

broader in coverage than those later passed in Australia. They usually included a 

declaration of rights—an understandable trend, due to the dispute with British 

                                                

37 Willi Paul Adams, The First American Constitutions (Rowman & Littlefield Publishing Group, 2001) 
59, citing Worthington C. Ford, et al (eds), Journals of the Continental Congress 1774-1789 
(Washington, D.C.: U.S. Government Printing Office, 1904-1937) Vol 4, 342. 
38 Ibid, 61-91. Eight state legislatures passed a constitution (sometimes including a declaration of 
rights) in addition to their other legislative duties. These states were: Connecticut, Georgia, New 
Hampshire, New Jersey, New York, North Carolina, South Carolina and Virginia: Ibid. Four states held 
constitutional conventions rather than letting the state legislature write the new constitution. These 
states were: Delaware, Maryland, Massachusetts and Pennsylvania. Massachusetts was the only state to 
initially submit its constitution to the popular approval of the people at large, rather than just approval 
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Imperial power over rights and freedom. Acquisition protections were usually 

included along with other safeguards within these declarations of rights. Indeed, 

virtually all of the American States included ‘law of the land’ or ‘due process’ clauses 

in their early constitutions, to protect private citizens from arbitrary acquisitions,39 and 

some included a specific reference to ‘takings’.40 In Australia however, such 

declarations were apparently not considered to be as important, since none of the 

Australian State constitutions included such language.41       

 

This was the first step in the United States for fundamentally changing acquisition 

law—the creation of constitutional acquisition protections in each state. But 

significant as such a change seemed, in the majority of the states this was actually 

little removed from the colonial practice of generalised acquisition laws. After all, in 

the majority of the states the new Constitution was just another legislative Act, passed 

by the legislature along with other statutes, in response to a call from the Continental 

Congress. The fact that it was called a ‘constitution’ rather than a ‘statute’ was of no 

                                                                                                                                       

by the constitutional convention or the legislature. The final state, Rhode Island, merely retained its 
colonial charter until 1842: Ibid. 
39 The ‘law of the land’ and ‘due process’ language in each of the early American state constitutions 
can be reviewed in: Francis Thorpe (ed), The Federal and State Constitutions, Colonial Charters, and 
other Organic Laws of the States, Territories, Colonies now or Heretofore Forming part of the United 
States (Government Printing Office, 1909). In this context, the expression ‘law of the land’ is taken 
from Chapter 39 (later 29) of the Magna Carta of 1215, which provides that, 'No freeman shall be taken 
or [and] imprisoned or disseised or outlawed or exiled or in any way destroyed, nor will we go upon 
him nor send upon him, except by the lawful judgment of his peers or [and] the law of the land': W. 
McKechnie, Magna Carta: A Commentary on the Great Charter of King John (J. Maclehose & Sons, 
2nd ed, 1914) 375. 
40 Only two States initially had language providing compensation for takings—Massachusetts and 
Vermont. See: Thorpe, above n 39.  
41 Only recently has there been a movement by the Australian States to adopt bills of rights. Victoria 
became the first state to do so, with its adoption of the Charter of Human Rights and Responsibilities 
Act 2006 (Vic), which took effect on 1 January 2007. Acquisitions are not dealt with in the Charter, and 
indeed property rights are mentioned only once, in s 20, which states, ‘A person must not be deprived 
of his or her property other than in accordance with law.’  Hence, this charter of rights refers right back 
to pre-existing acquisition law in Victoria. The charter can be found at: Austlii <www.austlii.edu.au>.  
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great significance. But a deeper change was brewing under the surface. This change 

found its chief expression in the federal constitutional convention in Philadelphia in 

the summer of 1787. An often overlooked aspect of this convention was expressed in 

its final words, found in Article VII: ‘The Ratification of the Conventions of nine 

States, shall be sufficient for the Establishment of this Constitution …’  (emphasis 

added). The ratifying source was not the state legislatures, but was the people 

themselves, in specially organised ratifying conventions. The state legislatures were 

bypassed in the process. 

 

Why were the State legislatures bypassed? Because of a fundamental distrust of such 

legislatures by the founders of the new federal constitution. James Madison was one 

of the chief of these founders, and strongly urged a method of oversight by the 

Federal Government of Acts of the individual State legislatures. This was because 

‘[e]xperience had evinced a constant tendency in the states to … [among other things] 

oppress the weaker party within their jurisdictions’.42 Madison urged adoption of a 

‘legislative veto’, which would have allowed the Federal Congress to review and 

either approve or disapprove of every legislative act of the States.43 As for the Federal 

Legislature, it would be controlled and limited by the constitution itself, which set 

                                                

42 Gaillard Hunt (ed), The Writings of James Madison (New York: G.P. Putnam’s Sons, 1900) Vol 3, 
121. 
43 David O. Stewart, The Summer of 1787: The Men Who Invented the Constitution (Simon & Schuster, 
2007) 52-53. The proposal for a legislative veto was contained in the 6th resolution of the Virginia Plan, 
which stated that the national legislature would have the power ‘to negative all laws passed by the 
several States contravening, in the opinion of the National Legislature the articles of Union’:  James 
Madison, The Debates in the Federal Convention of 1787 Which Framed the Constitution of the United 
States of America (Gaillard Hunt & James Brown Scott, 1987) Vol 2, 24. 
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specific limits on its power. Madison’s suggestion was overruled,44 but the distrust of 

legislatures in the United States remained.   

 

Indeed, this distrust was largely the result of the Acts of the British Parliament that led 

to the revolutionary war in the first place. The American colonists had been upset that 

their rights were determined by a distant body that held unfettered power, and in 

which there were no voting representatives from the colonies. They tended to 

overlook the fact that they were still Englishmen who retained the rights guaranteed to 

all Englishmen—a point repeatedly made by the loyalists among them who urged 

reconciliation with the Crown.45 But for the rebels, reconciliation was not enough.  

They revolted instead. The initial lack of British control of the American colonies had 

proven fatal. When control was attempted later, after the colonists had grown used to 

independence and free dealings, it was highly resented. 

 

Yet in spite of their rejection of the British Parliament, the new American state 

legislatures lost little time in likewise establishing themselves as omnipotent bodies, 

copying the British model. Many citizens were incensed at this practice, and felt that 

something needed to be done to check the power of the state legislatures. They found 

their solution in the creation of written constitutions as the supreme law of the land, 

which rose above the power of the legislatures. The primary example was, of course, 

                                                

44 The delegates replaced Madison’s proposed ‘legislative veto’ with a ‘judicial veto’ based on limits 
on state power in Article 1, Section 3, which would be reviewed and enforced by the courts. As stated 
by Governor Morris, ‘a law that ought to be negatived will be set aside in the Judiciary department and 
if that security should fail; may be repealed by a National law’:  Hunt, above n 42, Vol 3, 489. 
45 For a more detailed discussion of the position of the loyalists, see: Claude Halsted Van Tyne, The 
Loyalists in the American Revolution (The Macmillan Co, 1902). 
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the Federal Constitution, which clearly stated that it was the supreme law of the 

land,46 and that Congress was not omnipotent as was the Parliament in Great Britain.47  

 

Within a few short years after the Federal Convention in 1787, virtually all of the 

States redrafted their constitutions. When they did so, they followed the lead of the 

Federal constitutional convention in Philadelphia in 1787, and of State constitutional 

conventions in Delaware and Massachusetts prior to 1800, in which the revised 

constitution was not created as a legislative Act. The Constitution and its declaration 

of rights were drafted by an independent constitutional convention and ratified by a 

vote of the people, so that the Constitution would not be dependent for its existence 

on the legislature. Rather, it would be superior to legislation, and the State legislature 

would thereafter be subject to it.48 Because of this, generalised acquisition protections 

in the American States became constitutionally based, rather than being legislatively 

based. This was a unique change from the acquisition legislation that had existed 

before. By this means, acquisition protections were elevated to a higher status. 

                                                

46 This ‘supremacy clause’ is found at Article VI, section. 1(2). 
47 Limitations on the power of the congress are contained in Article 1 of the Constitution. It should be 
noted that Parliamentary supremacy in Great Britain as it existed in the 1800s has not continued to the 
present day, largely due to its involvement in the European community. The British Human Rights Act 
1998 (UK) protects private property by invoking Article 1 of the 6th Protocol of 20 March 1952 (Paris) 
to the European Convention for Protection of Human Rights and Fundamental Freedoms of 4 
November 1950 (Rome). British governmental action is also subject to review in the European Court of 
Justice. Two expropriation cases involving the United Kingdom in the context of milk quotas are: 
Wachauf v The State [1989] ECR 2609, [1991] 1 CMLR 328; R. v Ministry of Agriculture, Fisheries 
and Food [1994] 3 CMLR 547. 
However, the Parliamentary supremacy of the individual Australian states in respect to acquisitions still 
remains today. See: Durham Holdings Pty Ltd v New South Wales [2001] HCA 7; 205 CLR 399 (2001) 
¶56 (‘… so far as the powers of a Parliament of a State of Australia to permit the acquisition of 
property without the payment of compensation are concerned, a long line of opinions in this Court 
upholds the existence of that power … These decisions equate the power of a Parliament of a State to 
the uncontrolled legislative authority enjoyed by the Parliament of the United Kingdom in its own 
sphere.’) 
48 See: Adams, above n 37, 72-73, 83-90. Delaware’s constitutional convention of 1776 dissolved itself 
after its work was done, stating that 'we are not vested with the legislative power': Ibid, 74. The 
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Madison explained this ‘essential difference between the British Government and the 

American Constitutions’ by noting that: 

[The British] Parliament is unlimited in its power; or, in their own language, is omnipotent.  

Hence, too, all the ramparts for protecting the rights of the people—such as their Magna 

Charta, their Bill of Rights, &c.—are not reared against the Parliament, but against the royal 

prerogative ... In the United States the case is altogether different.  The People, not the 

Government, possess the absolute sovereignty.  The legislature, no less than the executive, is 

under limitations of power ... the great and essential rights of the people are secured against 

legislative as well as against executive ambition.  They are secured, not by laws paramount to 

prerogative, but by constitutions paramount to laws.49 

 

Hence, in respect to acquisitions in the United States, an additional constitutional 

layer of protection was added that went beyond those given in an acquisition statute. 

Courts were charged with verifying that the constitutional as well as the statutory 

protections were complied with. As expressed by an American scholar writing in 

1894: 

[R]egard must be paid to the radical difference between English and American statute law.  

The lawmaking power in this country is subject to constitutional restrictions.  Parliament is a 

law unto itself.  Therefore the only question to be put in an English court is—What does the 

Act mean?  In this country a further question may be put.  Is the Act constitutional?50 

 

                                                                                                                                       

Massachusetts constitution of 1780 was submitted to popular vote before it could be adopted: Ibid, 83-
90. 
49 Hunt, above n 42, Vol 6, 386-387. 
50 Randolph, above n 27, 8. As noted above, the supreme nature of Parliamentary power in Britain has 
changed in recent years due to European influences. See: above n 47. 
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So naturally, when courts in the United States in the 1800s reviewed acquisitions, they 

did so first and foremost from a constitutional standpoint. Such constitutional 

provisions were considered to be self-executing, and were not dependent on enabling 

legislation to be enforced.51 While individual legislative acquisition Acts still usually 

specified procedures and discussed public use and compensation, such legislation was 

first reviewed by the courts in light of constitutional principles—was the acquisition 

legislation constitutional or not? Only if it was could the court proceed to a discussion 

of whether the act had been properly followed. 

 

In sum, acquisition protections in the United States were now considered to be 

constitutionally based, rather than statutorily based, or based on the common law.52 

The legislature’s power to acquire was overshadowed by the individual’s 

constitutional right to be protected from the acquisition. The focus shifted from 

legislative authority to that of personal protection. Courts were the bodies charged 

with making this additional determination of constitutionality.   

 

The additional layer of constitutional protections in the United States created an 

additional body of law, and therefore an additional hurdle that had to be dealt with.  

Review of an acquisition by the courts in the United States was no longer a simple 

matter of looking to see if the statute had been followed. A more extensive review 

was also required, as to whether the acquisition and the statute that required it were 

constitutionally sound. This double review required additional time and pleadings, 

                                                

51 Irving L. Levey, Condemnation in U.S.A. (C. Boardman Co., 1969) 9, citing: Trippe v Port of New 
York Authority, 35 Misc 2d 744, 231 NYS2d 818. 
52 See Randolph, above n 27, 8. 
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and perpetuated the idea that the written Constitution was the ultimate word on 

acquisition law, and could not be defied by the legislature. Accordingly, acquisition 

law in the United States has traditionally required more questions and more hurdles.   

 

In Australia, things were altogether different. In 1845, the British Parliament enacted 

the Land Clauses Consolidation Act 1845,53 which was the first British statute to 

provide general acquisition standards and requirements applicable to all acquisitions. 

With this statute in place, it was no longer necessary for each legislative acquisition 

Act to spell out all of the acquisition requirements in detail. Rather, reference only 

needed to be made to the Land Clauses Consolidation Act to cover the general details 

of the acquisition. In the ensuing years, each of the Australian State legislatures 

enacted their own modified version of this Act.54 

 

As for State constitutions, the Parliament in Great Britain enacted the Australian 

Constitution Act No. 2 1850,55 which provided for the establishment by each colonial 

legislature of constitutions and separate colonial governments in New South Wales, 

Victoria, Van Diemen’s Land (Tasmania), South Australia and Western Australia.  

The Act indicated that the main purpose of the new constitution was to lay out a 

structure of government, and no mention was made of broader issues such as a 

declaration of rights. Each new constitution had to be reviewed and approved by 

                                                

53 Land Clauses Consolidation Act 1845, 8 & 9 Vict. c. 18 [8 May 1845]. The official title of this Act is 
surprisingly clear: ‘An Act for consolidating in One Act certain Provisions usually inserted in Acts 
authorising the taking of Lands for Undertakings of a public Nature.’ 
54 Brown, above n 34, 12-14. As an example, the Tasmanian Act acknowledged that 'it is based upon 
and closely follows the Lands Clauses Consolidation Act 1845 (Imperial), 8 & 9 Vict.,, c. 18.' See: 
Tasmanian Land Clauses Act, 1857, found in The Public General Acts of Tasmania, 1826-1936 
(Butterworths, 1936) vol 6, 31. 
55 Australian Constitution Act No. 2 1850, 13 & 14 Vict. c.59, sec. 32. 
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Parliament in Great Britain. However, the Act also granted the colonial Governors 

and Legislative Councils in each of these colonies the power to later modify the 

constitutional structure put in place by the new constitutions if they did not like it. 

There was no allowance for a referendum of the people on the matter, but the 

Governor and Legislative Council were to make such changes on their own.56 

 

Starting in 1855, the Australian colonial legislatures began forming their self-

governing constitutions.57 None of them inserted compulsory acquisition language in 

the body of their constitutions, inasmuch as such protections continued to be found in 

the individualised legislative Acts, or more particularly in the version of the Land 

Clauses Consolidation Act adopted in the relevant colony. This should come as no 

surprise since the Australian State Constitutions were themselves legislative Acts, and 

were not created by way of a constitutional convention of the people as in the United 

States. It is true that each Constitution also contained amendment procedures which 

had to be followed by the legislature, and which would not have been part of normal 

legislation.58 While this added an extra step for constitutional change not found in 

normal legislation,59 the Constitution was still not enshrined as the ultimate law as in 

the United States, since it was the legislature, and not the people, who had the power 

                                                

56 Ibid. The power of colonial legislatures to modify their constitutions was reaffirmed in the Colonial 
Laws Validity Act 1865, which stated that ‘every colonial legislature shall have … full power within its 
jurisdiction … to alter the constitution thereof …’: Colonial Laws Validity Act 1865, 28 & 29 Vict. C 
63, s 5. 
57 Melbourne, above n 10, 399, 392-432. 
58 The amendment procedures were known as ‘manner and form’ provisions. For a discussion of the 
colonial constitutions and how they evolved, see R.D. Lumb, The Constitutions of the Australian States 
(University of Queensland Press, 2nd ed, 1965). 
59 The various amendment procedures of the State Constitution Acts can be reviewed in: 
www.austlii.edu.au. 
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to make amendments.60 Most importantly, since there were no acquisition standards 

specified in the constitutions, Australian State Parliaments retained ultimate power 

over all acquisitions through ongoing legislation.61   

 

The Parliament in Great Britain quickly demonstrated its intention to carefully review 

the new Australian state constitutions submitted to it in the 1850s. When New South 

Wales and Victoria included in their new constitutions that their Parliaments would 

have power to deal with Crown lands, the British Parliament concluded that they had 

exceeded their authority in doing so, since such a power had not been provided in the 

Australian Constitution Act of 1850. Consequently, the British Parliament had to pass 

new Acts to acknowledge that these colonies would have authority over Crown 

lands.62 Clearly, any acquisitions or Bill of Rights type of language inserted by the 

colonies into their constitutions would also have exceeded the mandate of 

Parliament’s 1850 Act. However, none of the Australian states attempted to insert 

such language. 

 

Since acquisitions were not covered or discussed in the new State constitutions, 

Australian State Parliaments still retained all power over acquisitions, just as in the 

British model of the time. This concept was expressed most ably in 1915 by Edmund 

Barton, of Australia’s High Court.63 This was the same man who was the driving 

                                                

60 None of the manner and form provisions provided for approval by the voters. Ibid. 
61 See Durham Holdings Pty Ltd v. New South Wales (2001) 205 CLR 399. 
62 These Acts are found at: 18 & 19 Vict. c 54 & 55. 
63 Edmund Barton, from New South Wales, was one of the main proponents of the federation 
movement in the late 1890s. After federation, he served as Australia’s first Prime Minister, and then as 
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force behind adoption of the acquisition language found in s 51(xxxi) of the 

Commonwealth Constitution in 1900.64 Unlike the individual states, the 

Commonwealth Constitution does have an acquisition limitation.65 However, it 

applies only to acquisitions by the Commonwealth, not the States.66  

 

Speaking in 1915 as a member of Australia’s High Court regarding the power of the 

Australian states ‘to expropriate real property by statute’, Barton noted that: 

If the property is taken without compensation, that is to say, if it is confiscated, the question 

which arises is constitutional only in the political and not in the legal sense. In other words a 

statute passed by a Sovereign Parliament is equally within the legal rights of the legislature 

whether it nakedly confiscates property or takes it upon terms of payment more or less. That is 

the position in the United Kingdom, and the right flows from the Sovereignty of Parliament … 

the power to make laws is unlimited in New South Wales save by territorial jurisdiction, and, 

since January 1901, by the Federal Constitution in some respects.67 

 

                                                                                                                                       

a justice of the High Court. For a more complete discussion of Barton’s contributions, see: John 
Reynolds, Edmund Barton (Angus & Robertson, 1948). 
64 For a discussion of the creation of the commonwealth acquisition clause, and the purposes behind it, 
see: Duane L. Ostler, ‘The Drafting of the Commonwealth Acquisition Clause’ (2009) 28(2) Tasmania 
Law Review 211. 
65 The Commonwealth acquisition clause provides that parliament shall have power to make laws for 
‘The acquisition of property on just terms from any State or person for any purpose in respect of which 
the Parliament has power to make laws’: Commonwealth Constitution, s 51(xxxi). Additionally, unlike 
the individual state constitutions, the Commonwealth Constitution contains amendment procedures that 
require not only approval of both houses of Parliament, but also approval by persons in the States and 
Territories who are entitled to elect the House of Representatives. See: Commonwealth Constitution, s 
128. Hence, in some respects, the Australian Commonwealth Constitution more closely resembles the 
Federal and State constitutions in the United States.  
66 Because the Commonwealth was subject to this limitation but the States were not, the 
Commonwealth, in later years, adopted the creative practice of sometimes providing funding to the 
states in exchange for their acquisition of property on behalf of the Commonwealth, regardless of 
whether the acquisition was conducted on just terms. See: Pye v Renshaw (1951) 84 CLR 58. This 
practice has recently been ruled unconstitutional by the High Court. See: ICM Agriculture Pty Ltd v 
The Commonwealth (2009) 240 CLR 140.  
67 NSW v Commonwealth (1915) 20 CLR 54, 78. 
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Barton expounded further: ‘The New South Wales Constitution Act empowers the 

Parliament of that State to make laws for its ‘peace, welfare, and good government in 

all cases whatsoever’. The grant includes of course the power of expropriation (or 

eminent domain, if that term is more pleasing), according to the sole judgment of the 

Parliament of the State on the question of the public welfare.68 Barton then noted the 

difference between this position and the way things stood in the United States. He 

stated that ‘[i]n some of the States of the American Union the power of expropriation 

is limited by their Constitutions to acquisition on just terms’.69 Since ‘just terms’ was 

not mentioned in any of the American State Constitutions,70 this was a direct 

reference to the due process and takings protection language in those constitutions, 

and how these protections served to restrict the legislature in its exercise of the 

acquisition power. Barton noted that the Commonwealth as a national body had 

recently adopted a similar limitation: ‘[s]o in our Federal Constitution not only must 

the terms be just, but the power is limited to the purposes in respect of which the 

Parliament has power to make laws.’ Such was not the case in the Australia states, 

since: 

the power of the Parliament to assume or resume … property is as absolute quoad New South 

Wales as the power of the Parliament of the United Kingdom in its sphere, with this 

qualification only, that the power of any State of the Commonwealth must be exercised 

subject to the Federal Constitution.71   

 

                                                

68 Ibid (emphasis added). 
69 Ibid (emphasis added). 
70 See Ostler, above n 64, 233. 
71 NSW v. Commonwealth (1915) 20 CLR 54, 78. 
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Barton concluded by noting that there was nothing in the Commonwealth Constitution 

that restricted New South Wales from its acquisition of wheat during the First World 

War.72 

 

Hence, in the 1800s there was a fundamental difference regarding the constitutional or 

legislative basis of acquisitions in the states in the two countries. The reason for this 

was the different circumstances in each country regarding the creation of state 

acquisition legislation and the state constitutions. In the American states, generalised 

acquisition protections were primarily provided by the Constitution. While acquisition 

legislation was also enacted in all the States, the constitutional acquisition protections 

continued to reign supreme. In the Australian States however, acquisitions were 

governed by legislation rather than the Constitution. The Australian State 

constitutions were legislative Acts, amendable by the respective state legislatures 

rather than the people, and contained no reference to acquisitions.73 Just as in 

England, the Australian state parliaments retained ongoing authority over their 

constitution, and were not subordinate to it.74 Hence, when Australian courts reviewed 

                                                

72 Ibid. 
73 The clearest expression of this is found in Durham Holdings Pty Ltd v New South Wales (2001) 205 
CLR 399, in which the court justified a significant reduction in compensation that clearly would not 
have met the just terms standard under the Commonwealth Constitution. As recently as 2007, the 
Supreme Court of New South Wales declared in Authorised Officer Christine Tumney (NSW Food 
Authority) v Nutricia Australia Pty Ltd [2007] NSWSC 1215 (2 November 2007) that the NSW 
Constitution was an ‘uncontrolled constitution’, or in other words, one that can be changed at will by 
parliament without the involvement of the people. As noted above however, the Commonwealth 
Constitution is a different story. Section 128 of that Constitution describes an amendment procedure 
that requires not only Parliamentary approval, but also the favourable vote of a majority of electors in a 
majority of the Australian states. 
74 This continues to be the case in Australia today. Acquisitions are still not discussed in the various 
Australian State constitutions, but are dealt with only in legislation. The state constitution Acts can be 
reviewed in: Austlii <www.austlii.edu.au>. The Australian state Parliaments still retain unlimited 
power to acquire, even without compensation. See: above n 73. 
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acquisitions they looked only to the acquisition Act and not also to the Constitution as 

in the United States. 

 

To what extent did this difference in the source of acquisition protections impact the 

law in Australia and the United States? While clearly there was a difference between 

whether acquisitions are constitutionally or legislatively based in the two countries, it 

is noteworthy that the same protections of due process, public use and compensation 

continued to exist in both countries. In Australia, at the State level these protections 

were found in the generalised acquisition Acts which were originally derived from the 

1845 Land Clauses Consolidation Act of Great Britain.75 At the Commonwealth level 

after 1901, these protections were found in s 51(xxxi) of the Commonwealth 

Constitution. In the United States, these protections were constitutionally protected at 

both the state and federal level, and also found in legislation. But the substance of the 

protections were the same, regardless of where they were found. This is again because 

both countries derived their acquisitions viewpoint from the British common law, and 

under the common law these three elements are necessary protections when private 

land is taken.76  Indeed, the concept is embodied in the Magna Carta.77 Hence, both 

                                                

75 Land Clauses Consolidation Act 1845, 8 & 9 Vict c 18. Each colony had to adopt its own version of 
this Act, since the laws of the mother country did not apply in Australia after 1828, unless they were 
directed specifically at the colonies, or unless they were adopted by the respective colonies. Melbourne, 
above n 10, 36, 116-117.  
76 The British legal writer William Blackstone is usually credited with this common law interpretation. 
St. George Tucker, in his American re-write of Blackstone’s commentaries in 1803, stated that the due 
process and takings protections were common law maxims, which the passage of the Fifth Amendment 
‘rendered a fundamental law of the government of the United States’. St. George Tucker (ed), 
Blackstone’s Commentaries: with Notes of Reference, to the Constitution and Laws of the Federal 
Government of the United States, and of the Commonwealth of Virginia (William, Young, Birch & 
Small, 1803) Vol 1, 350. In 2009, Chief Justice French of the High Court of Australia stated that 
interpretation of the Australian Commonwealth Constitution ‘can be informed by common law 
principles in existence at the time of federation. There is a principal long pre-dating federation that, 
absent clear language, statutes are not to be construed to effect acquisition of property without 
compensation. The principal was recognised by Blackstone.’: Wurridjal v Commonwealth [2009] HCA 
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countries continued in the 1800s to carry on the British traditional view regarding 

acquisitions, but in different forms. 

 

Although the protections tended to be the same, the source of protections had a subtle 

but profound effect on the thinking of the population. In the United States, people 

knew that their individual rights and liberties—including property rights—were 

protected by way of a document that could not easily be changed. These constitutional 

property protections were ‘paramount to laws’ enacted by the legislature as Madison 

said,78 including acquisition laws. This added constitutional protection of property 

rights has created an entirely new body of law. An example can be seen in the case of 

Chicago B & Q Railroad Co. v City of Chicago.79 The city argued that the acquisition 

question ‘was one of local law merely’.80 The Court disagreed, noting that ‘a state 

may not, by any of its agencies, disregard the [constitutional] prohibitions of the 

Fourteenth Amendment’.81 

 

                                                                                                                                       

2 (February 2 2009), 76. Chief Justice French was most likely referring to the following statement by 
Blackstone in 1765: ‘So great moreover is the regard of the law for private property, that it will not 
authorise the least violation of it; no, not even for the general good of the whole community. If a new 
road, for instance, were to be made through the grounds of a private person, it might perhaps be 
extensively beneficial to the public; but the law permits no man, or set of men, to do this without the 
consent of the owner of the land … In this and similar cases the legislature alone can, and indeed 
frequently does, interpose, and compel the individual to acquiesce. But how does it interpose and 
compel?  Not by absolutely stripping the subject of his property in an arbitrary manner; but by giving 
him a full indemnification and equivalent for the injury thereby sustained.’: William Blackstone, 
Commentaries on the Laws of England (Oxford, 1765, facsimile reprint, 1979) Vol 1, 134-135 
77 See: above n 39. ‘Law of the land’ and ‘due process of law’ were considered similar if not identical 
concepts, since the time of Sir Edward Coke, influential jurist and legal scholar in England: E. Coke, 
Institutes of the Lawes of England (1797) (Garland ed. 1979) Vol 2, 50. 
78 Hunt, above n 42, Vol 6, 386-387. 
79 Chicago B & Q Railroad Co. v City of Chicago 166 US 226 (1897). 
80 Ibid, 233. 
81 Ibid, 234. 
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The Australian States, on the other hand, did not discuss in their constitutions the 

Government’s right to acquire private property. Such private property rights were for 

the most part protected the same way they were in Great Britain in the 1800s, by 

virtue of unwritten protections in the common law. The courts stood as guardians of 

those rights similar to the United States. But because the Australian State Parliaments 

retained unlimited power, at least in theory, Australians recognised that their property 

rights were ultimately subject to Parliamentary power.82 

 

B Crown grnats 

 

Another distinction between the acquisition law as it developed in the two countries in 

the nineteenth century had to do with the original land grants in the colonies, 

sometimes referred to as ‘Crown grants’. Of course, the land in both countries initially 

belonged to the Crown from the date of settlement. Later, of course, it was passed on 

to private landowners. The original grant of land by the Crown to a private party, and 

sometimes the grant from that original recipient to other parties, often contained 

certain conditions, such as a reversion of the land to the Crown if certain conditions of 

settlement were not met, or that a portion of the land was reserved for public roads. 

Hence, an acquisition was contemplated and provided for years before it took place. 

 

                                                

82 While acquisition law in Australia has changed since the 1800s, this point of view has continued to 
persist among many of the populace to this day. Expressions of it can be seen in popular culture, such 
as the 1997 movie, The Castle. As Emmet J stated in Spencer v The Commonwealth (2008) FCA 1256 
(26 Aug. 2008), ‘A State can acquire land or other property, by resumption or otherwise, on any terms 
authorised by its Parliament, whether just or unjust. If a State Act provides for resumption of land on 
terms which are thought not to be just, that is of no consequence legally: it cannot affect in any way the 
validity of the State Act or of what is done under it’. The Australian High Court recently gave leave for 
an appeal of this case. See: Spencer v. Commonwealth [2010] HCA 28 (1 September 2010). 
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But when the actual acquisition took place years later, the reservation in the grant was 

often forgotten or overlooked by the landowner. By this time, he considered the land 

to have been his and resented any acquisition of it—especially without 

compensation—just because such acquisition had been provided for long ago in the 

Crown grant. He then brought suit, contesting the Crown grant. 

 

In the United States, there were only a handful of such early land grant cases,83 all of 

which were in Pennsylvania, and which tended to occur early in the century and then 

diminished in numbers as time went on. The other states simply disassociated 

themselves from the original Crown grants early in their history due to the revolution, 

and therefore had no Crown grant cases at all. In Australia on the other hand, there 

were a significant number of Crown grant cases throughout the 1800s.84 This is in 

stark contrast to all other classifications of acquisition cases between the two 

countries, in which the American cases always significantly outnumber their 

Australian counterparts. This numeric difference is once again a direct result of the 

founding differences of the two countries, inasmuch as property law in Australia 

                                                

83 It should be noted that the United States acquired a number of territories during its expansion in the 
1800s, mostly from Mexico and Spain. Many of these newly acquired lands had pre-existing land 
grants, often derived from the crown of Spain, or the Mexican government. A body of law has 
developed in the United States regarding how such grants are dealt with. For example, see: William W. 
Morrow, Spanish and Mexican Private Land Grants (Bancroft-Whitney Co, 1923). Obviously 
Australia has no parallel for such grants, since it has acquired very little territory in its history from 
other nation States. The present section confines itself to a comparison of the grants in the original 
colonies in each country, which were derived from the British crown.  
84 In terms of specific numbers, nearly 20% of the few Australian acquisition cases in Australia in the 
1800s were Crown grant cases. Nor were these Australian Crown grant cases isolated to the early days 
of the Commonwealth as one would expect. As the decades marched on, one would think that crown 
grant disputes would diminish as property repeatedly changed hands and distanced itself farther and 
farther from its crown grant beginnings. However, the number of Australian Crown grant cases in the 
decades of the 1800s remained remarkably consistent. There were four such cases in the 1820s (the 
decade between 1821-1830, inclusive), three in the 1830s, four in the 1840s, four again in the 1860s, 
three in the 1870s, five in the 1880s and one in the 1890s. These numbers are the author’s best estimate 
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continued to respect the original Crown grants, while the States in the United States 

generally ignored the original grants after ties to the Crown were severed in the 

Revolution.   

 

It should be acknowledged that some of the differences between the two countries 

regarding Crown grants may also result from the timing of the Crown grants. The 

Crown grants in Australia occurred in the early 1800s, only a short time before the 

cases in question. The original grants of land in the American colonies however dated 

mostly from two hundred years before, in the 1600s and were of many different 

types.85 In Pennsylvania the grants which resulted in later acquisition litigation were 

grants by William Penn in 1681, of land he had received from the Crown. The linkage 

between these land grants by Penn and the law of eminent domain was, in the words 

of one scholar, ‘peculiar to Pennsylvania’.86 He further explained as follows: 

It had been the original intention of William Penn to lay out all the streets in the cities and 

towns and the great roads and highways from town to town … and not until that was done to 

grant lands to individuals, thereby obviating the taking of lands from private owners for streets 

and roads.  This was found practicable in one great city (within the original limits of 

                                                                                                                                       

based on his personal, detailed review of the cases in the reported digests for all the Australian states, 
and also Australian newspaper reports of cases. 
85 One historian noted that there were three principal types of grants from the Crown in respect to the 
American colonies, which grants had more to do with their political organisation than their lands. The 
three types were the provincial, the proprietary and the charter. Provincial governments were governed 
by commissions created by the King. There were six states with such governments: New Hampshire, 
New York, Virginia, North Carolina, South Carolina and Georgia. Proprietary governments were based 
on land grants from the crown to individuals, such as William Penn and Lord Balitmore. The colonies 
with this form of governance were: Pennsylvania, Delaware and Maryland. Charter governments were 
based on letters patent which created a governmental corporation, in which the grantees had some 
control over the land. The colonies with this type of government were: Massacuhsetts, Rhode Island 
and Connecticut. The main point is that the process of land acquisition tended to vary based on when 
and how the colony was organised, rather than following a single, consistent method as in Australia. 
See: Thomas Donaldson (ed), The Public Domain, its History, With Statistics (Government Printing 
Office, 1881) 465-466. 
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Philadelphia) and accordingly was done.  It was found impracticable, however, to thus lay out 

the great roads and highways … in other towns, since at that time no other cities or towns 

were planned definitely.  Hence Penn abandoned this scheme of laying out roads and streets 

… To make it unnecessary to compensate private owners when land was taken later for public 

roads and streets, each grantee was compensated for such later taking at the time of the 

original grant by the addition of six percent [of land added] to each grant for which no 

payment was made by the grantee.  Consequently when land was taken later for roads and 

streets no compensation was required, compensation already having been made.87 

 

Hence, in this land grant from William Penn, an extra six acres of land out of every 

one hundred was added to the grant, with the condition that it was specifically 

reserved to be used later for roads. It was this 6% reservation for roads that became 

the subject of litigation in Pennsylvania when the land became valuable many years 

later, when the free gift of extra acreage was mostly forgotten. 

 

The approach to these types of cases by Pennsylvania courts is described quite well in 

a trio of cases at the turn of the century, around 1800.88 In each case, the 6% 

reservation in the grant essentially took the property out of the typical acquisition 

pattern. Basically speaking, because of the language of the original grant, 

Pennsylvania courts did not consider that there was an acquisition at all, and therefore 

obviously no compensation was needed. The only exception was for the value of 

improvements placed on the land. Compensation was considered to have already been 

given many years earlier when the extra 6% of land was given for free. Hence, the 

                                                                                                                                       

86 Harold S. Irwin, ‘Constitutional Right to Compensation for Injuries to Property in Opening or 
Grading Roads in Pennsylvania,’ (1931) 35 Dick. L. Rev. 192, 193. 
87 Ibid, 193. 
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property owner had use of this free land for many years—land which he otherwise 

could not have used, and which presumably he made money from. While property 

owners nonetheless sought compensation because they had come to consider the extra 

6% of land to be ‘theirs,’ such claims were unsuccessful unless the land taken for 

roads exceeded 6%, or unless valuable improvements had been placed on the land 

taken for roads. Such compensable improvements usually consisted of houses, grain 

or orchards.89 

 

Noteworthy among these early cases was one in 1802, M’Clenachan v Curwin.90 The 

main issue was whether ruling in favour of the 6% land grant from William Penn 

violated the constitutional prohibition of acquiring private property without 

compensation. After all, the grant had been given one hundred years before the 

American Revolution. The Constitution with its ‘takings’ protection language was 

much newer and, it was argued, should compel compensation in any event.  

Essentially the claimant was asking the court to break with recognition of the British 

link in the chain of title, since the revolution had arguably severed any connection 

with the Crown or William Penn. The argument failed. The Court indicated that the 

State Legislature had succeeded to the rights of William Penn under his grant, and that 

it did not consider ‘the legislatures applying a certain portion of every man's land for 

the purposes of laying out public roads and highways, without compensation, as any 

                                                                                                                                       

88 The cases are: Breckbill v. Turnpike, 3 Dall. 496 (Pa. 1799); Feree v. Meily, 3 Yeates 153 (Pa. 1801); 
and M’Clenachan v. Curwin, 3 Yeates 362 (Pa. 1802). 
89 Ibid. 
90 Ibid 
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infringement of the constitution; such compensation having been originally made in 

each purchaser's particular grant’.91 

 

Indeed, recognition of the original Penn grants—now assumed by the Legislature—

was the law in Pennsylvania not only around the year 1800, but also from then until 

now. For example, twenty years after the first round of litigation on the issue, the 6% 

rule was again upheld in the 1830 case of Commonwealth v Fisher.92 The same thing 

happened twenty two years after that in the 1852 case of Plank-Road Co. v Thomas.93 

Indeed, this ‘six percent rule’ is still the law in Pennsylvania today. In the 1958 case 

of Creasy v Stevens,94 the Court discussed this rule, concluding that it would apply 

and no compensation would be given where land was physically taken and ‘actually 

used for road construction’.95 Again however, none of the other American States have 

followed this pattern. In all the rest of the states, the revolution created a break 

between the original Crown-based grants and state assumption of control over public 

lands. Any reservation in the original grant could therefore be safely ignored.   

 

                                                

91 Ibid. 
92 Commonwealth v Fisher, 1 Pen. & W. 462 (Pa. 1830). The Court noted that ‘[f]rom the first 
settlement of this country … the invariable usage and law was … to add six acres for every hundred, 
for roads, &c. … that whenever the Commonwealth thought a public road necessary … it might make 
it without interfering with the private right of any individual. The right of the state to take six acres out 
of every hundred acres sold, is not an implied right but an express reservation.’: Ibid, 464-465. 
93 Plank-Road Co. v Thomas, 20 Pa. 91 (1852). The Court stated that ‘every grant of land within this 
Commonwealth, from the first settlement down to the present day, has contained an express reservation 
to the state, of six acres out of every hundred, for roads. The legislature may authorise the land so 
reserved … without paying the value of it … The six percent belongs to the state, and she may 
constitutionally appropriate it to the use it was meant for.’: Ibid, 93-94. 
94 Creasy v Stevens, 160 F. Supp 404 (W.D. PA. 1958) (overruled on other grounds in Martin v Creasy, 
360 U.S. 219 (1959)). 
95 Ibid, 416. Because what was taken in Creasy was access to a pre-existing state road, rather than 
physical land, the court granted compensation. 
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In the Australian Crown grant cases, the courts ruled similar to those in Pennsylvania.  

Again, the main difference was not in the rulings of courts in the two countries in 

respect to whether compensation should be paid when roads were acquired pursuant 

to a reservation in a land grant. Rather, the difference was in whether such grants with 

their conditions and reservations were even recognised at all. In Australia, virtually all 

of the states continued to recognise Crown grants throughout the nineteenth century, 

and continue to recognise them even today if the need arises.96 

 

The Australian position is given in the 1876 New South Wales case of Allen v 

Foskett,97 in which the Court stated bluntly that ‘[i]t is clear that where a right of road 

is reserved in the grant, no compensation can be claimed’.98 This refusal of the courts 

to compensate for reserved land was upheld even where long periods of time passed 

between the grant and the acquisition for the road. For example, the famous 1886 

New South Wales case of Cooper v Stuart,99 dealt with a Crown grant that was made 

in 1823.  This Crown grant included a reservation of 10 acres anywhere in the grant 

‘as might be required for public purposes.’ The reservation was exercised by the 

Crown in 1882, fully 59 years after its issuance. The Court ruled that the reservation 

was still valid irrespective of the rule against perpetuities, laches, acquiescence or 

                                                

96 Many cases over the years have dealt with reservations in original crown grants. A recent example 
can be found in: Cadia Holdings Pty Ltd & Anor v State of New South Wales & Anor [2008] NSWSC 
528 (30 May 2008) (Dispute about original reservation in subsurface minerals in Crown grant). 
97 Allen v Foskett (1876) 14 SCR (NSW) 456. 
98 Ibid, 460. However, this case is unique in that the government overlooked its right to obtain the road 
under the reservation and instead obtained it under a road Act which required compensation. The Court 
ruled that compensation was therefore required, even though it would not have been required if the 
government had acted under the reservation rather than the road Act. 
99 Cooper v Stuart [1886] 7 SWLR 1 (NSW) (eq). 
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delay. This case was appealed to the Privy Council in England, which—in addition to 

its famous ‘terra nullius’ repudiation of Aboriginal title—upheld the reservation.100 

 

However, colonial governments in Australia were required to provide compensation if 

the Crown grant reservation was found to not apply for some reason.  For example, in 

the 1899 Western Australian case of Dixon v Throssell,101 it was held that 

compensation was required if the resumption was for a purpose other than those listed 

in the reservation. In Ex Parte Smart,102 the Registrar General on his own initiative 

inserted reservation wording in the grant, which wording devalued the land. The 

Court held that the Registrar had exceeded his authority and ordered him to issue a 

new certificate without the reservation, which would of course be subject to 

compensation if acquired. 

 

Just as in the United States, the Australian courts held that compensation must be paid 

if improvements had been installed on the land acquired. This is seen in Stewart v 

Cheyne,103 in which the Court said compensation must be given for a house on the 

acquired property if the claimant could prove that it was his house. Since he was 

unable to do so, his claim of compensation was denied. 

 

In sum, court decisions in respect to original land grants were nearly the same in both 

countries. Courts in each country ruled that there was no acquisition if government 

                                                

100 [1889] 14 App Cas 286. 
101 Dixon v Throssell [1899] 1 WALR 193. 
102 Ex Parte Smart [1867] 6 SCR 188 (NSW) (law). 



106 CANBERRA LAW REVIEW [(2011) 

 

took land for a road reserved in a land grant, unless the land taken exceeded the land 

reserved in the grant, and unless there were improvements installed on the land. The 

main difference between the two countries in respect to such grants had to do, again, 

with the nature of the founding of each country. Because the American colonies broke 

with Great Britain, most states ignored the original land grants from Great Britain. 

Only Pennsylvania was an exception, which continues to recognise the original land 

grants of William Penn to this day. In Australia on the other hand, there was no break 

with Great Britain and therefore all of the states continued to honour the original 

Crown grants throughout the nineteenth century. 

 

C Injurious affection and consequential damages 

 

When the early acquisition cases of the two countries are compared in which 

differences in founding philosophy have no impact, the outcomes in the two countries 

tend to be surprisingly similar. This is true whether the cases were in respect to 

railroads or highways or flooding or whatever else may have been the motive for the 

acquisition.104 The three basic acquisition protections in the British common law—

compensation, public use or purpose and due process or just terms fairness—were 

almost always respected and upheld. This tended to be the result regardless of whether 

the source of the protection was statutory or constitutional.   

                                                                                                                                       

103 Found in Launceston Advertiser, 13 January 1842 (Supreme Court of Van Diemen’s Land, Montagu 
J, 6 January 1842), contained in: Decisions of the Nineteenth Century Tasmanian Superior Courts 
<http:// www .law.mq.edu.au/sctas>.  
104 The author reviewed and compared a very large number of Australian and United States cases in 
respect to acquisitions for railroads, roads, flooding and other issues, and found no significant 
difference between the holdings of the cases in the two countries. Courts in both countries granted 
compensation under similar terms, as long as the acquisition was for an acceptable public purpose, and 
basic procedural fairness had been complied with. 
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A sample of the case law in one particular area—injurious affection—provides a 

demonstration of this similarity in legal result. This was one of the issues that was 

increasingly litigated in both countries in the 1800s, and had to do with the extent to 

which adjacent parcels of land, harmed somehow by the acquisition, should be the 

subject of a compensation award. In the years since 1900, this has become a heavily 

contested and litigated area, particularly in respect to what have come to be known as 

‘partial takings’ or ‘regulatory takings’ in the United States.105 But as we shall see, it 

was also a hot issue even in the nineteenth century. Since there was no actual physical 

acquisition, courts understandably reached differing results on whether harm to 

adjacent land constituted a compensable acquisition. But the decisions were not static.  

As we shall see, opinions tended to change as the century progressed, such that 

compensation for this type of injury began to be more commonly accepted. Most 

importantly for comparative purposes between the two countries, this was an instance 

where differences in their founding, population or geography did not come into play. 

As such, the courts in each country were free to establish rules without influence from 

such factors. Interestingly, courts in both countries tended to forge essentially the 

same rules. In Australia, this type of scenario is known as ‘injurious affection,’ while 

in the United States it was usually identified as ‘consequential damages’.106 One of 

the main areas in which the issue arose in the nineteenth century in both countries had 

                                                

105 See above n 33. 
106 Consequential damages must be distinguished from severance damages, suffered by adjoining 
property to that taken. As stated in 26 Am.Jur.2d sec. 330 ‘Eminent Domain’ (2004), ‘Severance 
damages suffered by a remainder should be distinguished from economic damage caused by the 
intended results of the condemnation of the parcel taken; the latter are consequential damages 
attributable to the taking and not the severance of the remainder.’ 
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to do with the raising or lowering of the grade of roads, although it often arose in 

other contexts as well.   

 

For example, when faced with grade-change cases, courts in South Australia, 

Queensland and New South Wales each ruled that because there was only a negative 

impact on land rather than a physical acquisition, no compensation should be paid.107  

Hence, courts in these States initially repudiated the concept of injurious affection.  

As stated in the 1870 South Australian case of Stephens v Gawler,108 ‘it was intended 

that private individuals might be made to suffer injury for the public good’.109 

 

The thinking was different in other states, however. In the 1873 Victorian case of,110 

the Court found that landowners had a vested expectancy interest in the street level, 

and therefore compensation should be granted. Similar results were reached in other 

Victorian cases.111 The reasoning for such a holding was expressed quite well in the 

1900 West Australian case of Annois v Mayor and Councillors of East Freemantle,112 

in which the court said: 

It appears to us that it was not the intention of the legislature when they gave a discretionary 

power to town Councils to make and improve streets, that a householder should be cut off 

                                                

107 Road raising and lowering cases included: Stephens v Corporation of Gawler [1870] 4 SALR 83; 
Hobbs v The Municipality of Brisbane [1876] 1 QLR 58, 6 QSCR 214; Robinson v The Borough of 
Ashfield [1880] 2 SCR 169 (NSW). Cases with similar results but that did not deal with road grades 
included: Lord v City Commissioners, 26 April, 1 and 3 May, 1856, found in Legge, above n 5, 912-
931; Nosworthy v Hallett (1869) 3 South Australia Law Reports 52. 
108 Stephens v Gawler (1870) 4 South Australia Law Report 83. 
109 Ibid. 
110 Sinclair v United Shire of Mt. Alexander (1873) 4 AJR 28 (VIC). 
111 See King v The Mayor &c, of Kew (1884) 10 VLR 183; Kilpatrick v The Mayor & c., of Prahran, 
(1885) 11 VLR 203, 6 ALT 272.  
112  Annois v Mayor and Councillors of East Freemantle (1900) 2 WALR 10. 
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from the street, without anything being done which would lessen or mitigate the injury to his 

property.113 

 

Opinions on this issue sometimes changed over time. The best example of this is 

found in South Australia, which in 1870 repudiated injurious affection, but by 1890 

began to embrace it. In the 1890 South Australian case of Lucas v The Commissioner 

of Railways,114 the claimant’s property was devalued due to construction of a bridge.  

The Judge said:  

There is no doubt that the plaintiff's demand is a bona fide one.  His evidence is that the actual 

cost of the house was £349, and that he is willing to sell it now, damaged as it is, for £60, and 

as I am convinced that the property will always be liable to injury from a like cause, so long as 

the works remain as at present, I do not think his claim of £150 at all excessive.115 

 

American courts had the same mixed results as their Australian counterparts, with 

some state courts granting compensation for harm caused by changing the level of a 

road, while others denied it.  The terminology was a little different, as United States’ 

courts usually called this phenomenon ‘consequential damages’ rather than ‘injurious 

affection.’  An example is the 1851 Pennsylvania case of O’Connor v Pittsburgh,116 in 

which the court ruled against compensation to the Catholic Church, which had built a 

church house with the expectation that the existing street grade would stay the same.  

Courts in other States agreed that no compensation should be granted where only 

consequential damages were at issue and there had been no physical acquisition, since 

                                                

113 Ibid. 
114 Lucas v The Commissioner of Railways (1890) 24 South Australia Law Report 24. 
115 Ibid, 31. 
116 O’Connor v Pittsburgh, 18 Pa. 187 (1851). 
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individual property owners should bear such burdens alone.117  For example, in an 

1849 New York railroad case, the Court said: 

The prohibition of the Constitution is against taking private property for public use without 

making compensation; and not against injuries to such property, where it is not taken.  

Contingent future damages, or incidental and consequential injuries, of indefinite amount, not 

capable of estimate, do not come within the rule.118 

 

Sometimes the debate was taken to the Federal Courts, which tended to agree with the 

majority rule that consequential damages in acquisition cases were not allowed. 

Perhaps the 1858 Federal case of Smith v Washington119 explained it best when the 

Court stated that: 

Private interests must yield to public accommodation; one cannot build his house on the top of 

a hill in the midst of a city, and require the grade of the street to conform to his convenience, 

at the expense of that of the public.’120 

 

The majority rule in the United States was in full accord with that of Australia.  This 

rule was perhaps best expressed by the statement in Stephens v Gawler121 noted 

above, that ‘it was intended that private individuals might be made to suffer injury for 

the public good’.122 Courts in the United States sometimes made reference to British 

law on this subject when it tended to support their position. Such was the case in 

                                                

117 See, eg, Rounds v Mumford, 2 R.I. 154 (1852); Whittier v Portland and Kennebec Railroad, 38 Me. 
26 (1854); Reynolds v Shreveport, 13 La. Ann. 426 (1858). 
118 Ibid. 
119 Smith v Washington, 61 U.S. 135 (1858). 
120 Ibid, 148. To this day the majority rule in the United States is against compensation in such cases. 
‘As a general rule, in the absence of a constitutional or statutory provision to the contrary, a … 
governmental agency is not liable to an abutting owner for consequential damages resulting from the 
grading or changing of the grade of the street or highway in front of his or her premises.’ See: 26 
Am.Jur.2d sec. 211’Eminent Domain’ (2004). 
121 Stephens v Gawler, 4 So. Australia LR 83 (1870). 
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Smith v Washington where the Court asserted that ‘[t]he law on this subject is well 

settled, both in England and this country’.123   

 

However, just as in Australia, courts in some States in the United States disagreed 

with the mainstream position and awarded compensation. For example, in the 1860 

Missouri case of Lackland v North Missouri Railroad Company,124 the court ruled that 

compensation was a matter of right when a railroad company changed the grade of a 

street or blocked a street. The Court in the 1853 Vermont case of Sabin v The Vermont 

Central Railroad,125 did not even rely on a statute to support its grant of consequential 

damages, but stated that the damages ‘must include, not only all direct loss, in being 

deprived of the use of the land taken, but all consequential damage to the remaining 

lands’.126 

 

The law in England and opinions of the Federal courts were sometimes referred to in 

discussions of the minority position as well, which recognised consequential damages.  

For example, in the 1856 Wisconsin case of Goodall v Milwaukee the court referred to 

the laws of England,127 stating that ‘[t]he system of England is so different in many 

respects from that adopted in most of the states of the Union, that the adjudicated 

cases of that country furnish but little aid in determining the question here 

involved’.128 Then the Goodall court referred to the ultimate authority—the federal 

                                                                                                                                       

122 Ibid. 
123 Smith v Washington, 61 U.S. 135, 148 (1858). 
124 Lackland v North Missouri Railroad Company, 31 Mo. 180 (1860). 
125 Sabin v The Vermont Central Railroad, 25 Vt. 363 (1853). 
126 Ibid. 
127 Goodall v Milwaukee 5 Wis. 32 (1856). 
128 Ibid, 52. 
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courts. It cited an 1821 United States Supreme Court case, Goszler v Corporation of 

Georgetown,129 which held that compensation for any harm caused by government 

changing the grade of streets was required. The Court glossed over the fact that this 

case dealt with a specific Act of Congress granting compensation in spite of the 

majority rule. 

 

In sum, in both the United States and Australia, the individual States diverged in 

whether compensation should be granted when there was no physical acquisition but 

adjacent property was harmed. In both countries, courts in a larger number of  States 

ruled against compensation in such cases, but a respectable number of states ruled the 

other way. Significantly, population, geography and the founding of each country 

seemed to have no impact on this issue, and therefore the courts in each country were 

free to establish their laws on this question based on what they thought worked best. 

With no outside influence to modify their rulings, the holdings and the reasoning of 

the state courts on this issue in the two countries was nearly the same, demonstrating a 

similar mindset in both countries. What is most fascinating about this similarity is 

how the establishment of a majority and minority position was also the same. In both 

countries, the majority of states ruled against compensation for injurious affection, 

while the minority of states ruled the other way.  Both countries therefore were nearly 

identical in their indecision and disagreement on this issue.   

 

                                                

129 Goszler v Corporation of Georgetown 19 U.S. 593 (1821). 
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III CONCLUSION 

 

A comparison of early acquisition law in Australia and the United States in the 1800s 

provides a fascinating insight into the struggles legislatures and courts face when 

governments take land, and how those struggles are resolved. The acquisition law in 

Australia and the United States from the earliest days in both countries was 

surprisingly similar. Where there were differences in the law as it evolved in these 

early days, such differences usually did not result from geography or population. 

Rather, the difference was usually due to differing ‘founding philosophies’ of the two 

countries, due to the differing levels of control each country experienced from Great 

Britain during their colonial period. Because of these differences in founding 

philosophy, the source of acquisition protections in each country—whether based on 

statutes or constitutions—is markedly different. Also greatly impacted by founding 

philosophy were cases involving Crown grant reservations.   

 

However, courts in the two countries tended to reach similar results where there were 

no founding philosophy issues to impact the decision. An example can be seen in 

respect to development of the law regarding injurious affection. Courts in each 

country resolved the injurious affection question in similar ways, and even developed 

the same majority and minority rules between the various states. 

 

Thus it can be seen that the relationship each country had with Great Britain, and the 

resulting founding of each country, had a profound impact on the thinking of the 

populace, and tended to shape acquisition law along different lines. But when the 
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founding differences are set aside, the Australians and Americans tended to resolve 

those struggles in essentially the same ways. In short, the jurists in these two countries 

appear to have been quite similar in their thinking. 
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THE PUBLICITY OF TRUSTS IN COMMON 

LAW AND CIVIL LAW SYSTEMS  

DR GUOQING LIU 
 

ABSTRACT 
This article compares the formalities for the creation of trusts in 
common law jurisdictions with the registration requirement in civil 
law jurisdictions, with special reference to Chinese law. It argues that 
writing requirements, derived from land law and applied to certain 
trusts in land, should not be confused with the compulsory 
requirement of registration of title to land, and that compliance with 
registration formalities should not be a precondition to the validity of 
a trust. This is because land title registration gives immediate 
indefeasibility to the registered proprietor while the validity of a trust 
is derived from a properly executed trust, and not from registration. 

 

I INTRODUCTION  

 

All legal jurisdictions recognising trusts impose formal requirements for the validity 

of at least some trusts. This article compares the formalities for the creation of trusts 

in common law jurisdictions with the registration requirement in civil law 

jurisdictions, with special reference to Chinese law, assuming China to be a civil law 

jurisdiction for this purpose. 

 

The basic arguments of the article are that writing requirements, derived from land 

law and applied to certain trusts in land, should not be confused with the compulsory 

requirement of registration of title to land, and that compliance with registration 

formalities should not be a precondition to the validity of a trust because land title 

registration gives immediate indefeasibility to the registered proprietor while the 
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validity of a trust is derived from a properly executed trust, and not from registration. 

The civil law policy that dealings in land should be made public and satisfy formal 

requirements is regarded, at least by common lawyers, as inapplicable to trusts, since 

the policy reasons requiring trusts to satisfy writing and registration requirements are 

different from the policy reasons for publicity or registration of land title. Moreover, 

to require, as Chinese law does, trusts to be in writing and registered as a precondition 

to validity and enforceability is inconsistent with the private nature of some trusts and 

may undermine or frustrate a settlor’s intention to keep the trust private. Proposed 

justifications for imposing compulsory writing and registration requirements such as 

the protection of third parties who deal with the underlying trust property and other 

worries about unregistered trusts are, in this context, unconvincing, misleading and 

impractical. 

 

 

II PUBLICITY AND PRIVACY OF TRUSTS 

 

Formalities serve a variety of purposes in trusts law.1 They can provide evidence of 

the existence of a trust; they may facilitate the transfer of interests under a trust; and 

they may alert a party acquiring property that is impressed with trust obligations. 

Formalities may help to prevent fraud and facilitate the enforcement of tax laws 

                                                

1 Patricia Critchley, ‘Taking Formalities Seriously’ in: Susan Bright & John Dewar (eds), Land Law 
Themes and Perspectives, (Oxford University Press, 1998) 506. See also: Jill E. Martin, Modern Equity 
(Sweet &Maxwell, 16th ed, 2001) 80; Philip H Pettit, Equity and the Law of Trusts (Butterworth, 9th ed, 
2001) 82-94; J D Heydon and P L Loughlan, Equity and Trusts Cases and Materials (LexisNexis 
Butterworths, 7th ed, 2007) 622-3 
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against property owners who deal with trust property.2 In common law jurisdictions 

the Statute of Frauds 1677 (UK) primarily justified writing requirements in terms of 

preventing fraud rather than of publishing transactions, although other rationales have 

developed over time. 

 

In contrast, the settlor’s objective of keeping property transactions private has long 

been a motivation for creating valid but informal trusts. Indeed, the rationale of the 

secret trust was to create enforceable post mortem obligations on recipients of 

property under wills and on intestacy, in cases where no will has been executed. The 

existence and terms of a fully secret trust will not be revealed by the will or any other 

document.3 Oral inter vivos trusts are also enforceable unless the trust is caught by the 

modern successors to the Statute of Frauds 1677 (UK).4 Moreover, the principle that 

equity will not permit a statute to be used as an instrument of fraud has long been a 

source of informal trust obligations.5 In most cases an informal trust carries the risk 

not of invalidity but of the inability of a beneficiary to establish that the trustee was 

not intended to take the property absolutely. This is a risk that many settlors, if not as 

many beneficiaries, are prepared to take. For settlors, the trust’s lack of publicity is a 

positive advantage. For these settlers, trusts are private arrangements which should 

not be exposed to the glare of publicity. As Professor Hayton observes:   

The trust instrument revealing the names of beneficiaries does not have to be filed in any 

public register and is a private document which normally remains confidential between the 

                                                

2  Grey v Inland Revenue Commissioners [1960] AC 1. 
3 McCormick v Grogan (1869) LR 4 HL 82; Blackwell v Blackwell [1929] AC 318. 
4  For example: Conveyancing Act 1919 (NSW), ss 23C and 54A; Property Law Act 1969 (WA), s34. 
Also see Adamson v Hayes (1973) CLR 276. On the interrelationship between writing provisions see 
Khoury v Khouri [2006] NSWCA 184. 
5 Rochefoucauld v Boustead [1897] 1 Ch 196; Bannister v Bannister [1948] 2 All ER 133. 
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trustee and the beneficiaries. Indeed, the names of beneficiaries do not always appear on the 

face of the trust instrument …6  

 

Trusts cut across legal boundaries. Their proprietary nature has persuaded civilian 

jurists that publicity rules applicable to property transactions should also determine 

the validity of the trust. But this approach is too simple: a trust does not fit into a 

system which classifies rights as being either in rem or in personam. A trust contains 

both types of rights. The right in rem represents the public side of the trust, in the 

sense that the exercise of trust rights can have an impact on third parties to the trust, 

while the right in personam represents the private side of the trust and is primarily 

concerned with the internal relationship between the trustee and the beneficiary. 

Nevertheless, the essence of a trust is a private arrangement to manage property which 

concerns the internal relationship between the trustee and the beneficiary rather than 

an external relationship affecting a third party. In other words, it is more private than 

public although the trust will inevitably affect third parties when the trust property is 

dealt with in the course of business transactions. Dialectically speaking, a trust is 

subject to rules governing two types of validity – an internal validity and an external 

validity. The former is governed by trusts law and the latter by property law.   

 

Formalities are prescribed for the transfer of interests in real property such as land,7 

but such formal requirements do not conflict with the principle that most informally 

created trusts will be enforced in equity since these formalities apply to all dispositive 

                                                

6 D J Hayton, Hayton & Marshall Commentary and Cases on the Law of Trusts and Equitable 
Remedies (Sweet & Maxwell, 11th ed, 2001) 2. 
7 See Conveyancing Act 1919 (NSW), s 23C; Property Law Act 1969 (WA), s 34; Property Law Act 
1958 (Vic), s 53; Property Law Act 1974 (Qld) s 11. 
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transfers of property, not just to property vested in trustees. Moreover, even these 

formalities will not be insisted upon in cases where the recipient of property can rely 

on the application of the principle that a transfer will be valid in equity where the 

transferor has taken all the steps necessary for her to complete the transfer. This has 

the practical effect of permitting formalities with which third parties must comply, 

such as registries of transactions, to be dispensed with for the purposes of obtaining 

equitable relief.8 The relaxed formality requirements for resulting trusts and 

constructive trusts indirectly reflex the equitable maxim that equity will not allow a 

statute to be used as a cloak for fraud.9 

 

Non-registration of trusts does not mean that trusts are secret arrangements with the 

potential to disadvantage third parties who acquire the trust property.  The trustee’s 

duty to segregate trust property from the trustee’s own personal patrimony by 

earmarking the trust property will often provide sufficient evidence of the existence of 

the trust. 

 

The role of informality in the law of trusts must of course not be overstated. Trusts 

which have no written record of their existence carry several risks. One is that the 

trust property can easily fall into the hands of a good faith purchaser for value of the 

legal interest in the property without notice of the existence of the trust. Although not 

conclusive, the absence of writing may readily support a claim to an absence of 

notice. Another is that the intended trustee may claim to be absolute owner of the trust 

                                                

8 Re Rose [1952] Ch 499; Corin v Patton (1990) 169 CLR 540. 
9 See Property Acts in: NSW, s 23C(2); Qld, s 11(2); SA, s 29(2); Vic, s 53(2); Tas, s 60(2); WA, s 
34(2); NT, s 10; ACT, s 201. 



120 CANBERRA LAW REVIEW [(2011) 

 

property and therefore not subject to trust obligations. Writing may also help to 

resolve problems of the essential validity of the trust, such as whether the 

requirements of certainty of subject-matter and certainty of objects are satisfied. 

Trusts are evidenced in writing as much for reasons of prudence as for reasons of 

legal prescription. 

 

Nevertheless, the versatility of the trust can be attributed in part to its relative freedom 

from formal requirements. The lack of publicity enjoyed by trusts, compared with, 

say, wills which after a testator’s death become public documents is one of the 

reasons why the trust had become, by the eighteenth century, the preferred legal 

structure for effecting inter-generational transfers of wealth.10 Some Australian 

jurisdictions have retained settled land legislation whereby land is settled on 

successive owners of the land, for example where the land is left in a will to A for life, 

with remainder to B. The land will be held on trust. If the land is sold the purchaser is 

not entitled to be informed of the details of the trust provided that he or she pays the 

purchase price to the trustees.11  

 

Although this paper argues that the popularity of the trust is attributable in part for the 

absence of formality with which most trusts are created, it would be going too far to 

assert that informality in trusts creation is always desirable. In particular, where trusts 

are employed as security devices, informality can create problems for prospective 

lenders or creditors to the trustee who may be unaware that property to which the 

                                                

10 Lawrence M. Friedman, ‘The Dynastic Trust’ (1964) 73 Yale Law Journal 547; Henry Maine, 
Ancient Law (1927) 131; Maitland, Equity (1936) 26-7. 
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borrower holds title is held on trust terms. It is for this reason that countries which 

have enacted Personal Property Security legislation have required trusts created as 

part of security arrangements, including trusts created by reservation of title clauses, 

to be registered.12 Whether Quistclose13 trusts are in substance security devices is a 

vigorously contested question,14  but if it can be shown that failure to disclose the 

existence of such trusts conveys an illusion of solvency to potential lenders to a 

borrower who is borrowing money on Quistclose terms, there would be a convincing 

policy reason for requiring registration of such trusts even if they do not meet the 

statutory definition of a security interest.   

 

As we will see in the next section, a reason given by law reformers in civil law 

jurisdictions for subjecting trusts to registration requirements is that publicity will 

help to prevent trusts from being used as a device for avoiding payment of debts, or 

for preferring the claims of one creditor over another.15 These are not reasons for 

insisting on formalities in common law jurisdictions. Trusts prejudicial to creditors 

can be avoided by several enactments.16 Legislation based on the Fraudulent 

Conveyances Act 1571 (UK) renders voluntary alienations of property intended to 

defraud creditors voidable. In addition, the “clawback” provisions of bankruptcy and 

                                                                                                                                       

11 Most legislation derives from the model of Settled Land Act 1882 (Eng). See, for example: Settled 
Land Act 1958 (Vic).  
12 Personal Property Securities Act 1999 (NZ); Personal Property Securities Act 2009 (Cth). Both are 
based on Canadian and US antecedents. See also: Associated Alloys v ACN 001 452 106 Pty Ltd (2000) 
202 CLR 588.  
13 Barclays Bank Ltd v Quistclose Investments Ltd [1970] AC 567.  
14 See: William Swadling (ed), The Quistclose Trust: Critical Essays (2004); Michael G Bridge, 
Roderick A Mac Donald, Ralph A Simmonds and Catherine Walsh, ‘Formalism, Functionalism, and 
Understanding the Law of Secured Transactions’ (1999) 44 McGill Law Journal 567. 
15 Xiaobin Yi and Linfeng Yang,《试论中国信托财产登记制度的要点与配套制度》’On the Key 
Points of Registration System of Trust Property in China and the Facilitating Systems’(2004) 4 Trends 
of Trust & Fund 15-19. 
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insolvency legislation can result in the setting aside of a trust by the operation of the 

doctrine of relation back.17 Formality requirements by themselves are ineffective to 

prevent trusts being employed as a technique of creditor avoidance. 

 

Modern land title legislation, such as the Torrens legislation, does not conflict with 

the principle of informality in trusts law.  Trusts law is primarily concerned with the 

internal relationship between the trustee and the beneficiary, leaving the external 

consequences of the relationship to be governed by property law. In cases of conflict 

between the interest of a purchaser and that of the beneficiary of a trust over the trust 

property, the latter must yield to the indefeasible title of the former and instead seek   

compensation in equity from the trustee if the disposition of the trust property was 

unauthorised.18 If the third party is the trustee’s creditor, no conflict exists because the 

trust property cannot be claimed by the trustee’ personal creditors. If the third party is 

the settlor’s creditor and the trust was created in order to avoid repayment obligations, 

bankruptcy legislation or the modern successors to the Statute of Elizabeth (UK) will 

apply.19 If the third party is the beneficiary’s creditor, there is also no conflict in 

substance since the interest of the beneficiary will only become available to the 

beneficiary after the trust creditor’s claim has been satisfied.  

 

                                                                                                                                       

16 See generally: Chapter 7 of HAJ Ford & WA Lee, Principles of the Law of Trusts. 
17 B Edgeworth, CJ Rossiter, MA Stone and P A O’Connor, Sackville & Neave Australian Property 
Law (LexisNexis Butterworths, 7th ed, 2008) 546- 555. 
18 David Hayton, ‘Anglo-Trusts, Euro-Trusts and Caribbo -Trusts: Whither Trusts?’ in David Hayton 
(ed) Modern International Developments in Trusts Law (Kluwer Law International, 1st ed, 1999) 1-2.  
19 For example, ss 423-425 of the Insolvency Act 1986 (UK) enables the prejudiced creditors to set 
aside a trust which is purposely set up to avoid the obligation owed to them by the settlor. 
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We will also see in the next section that whereas common law systems require few 

trusts to be registered; the opposite is true of civil law systems. Most impose strict 

registration or publicity requirements on trusts. Moreover, Chinese law imposes even 

more rigid registration requirements on trusts than other civil law systems.  

 

Formalities are only relevant to two types of trust. One is a trust of land.20 The other is 

a trust of a subsisting equitable interest in land. The two provisions differ in the 

stringency of writing requirements applied to dealings in property. In Pascoe v 

Boensch,21 the Full Federal Court held that the provision dealing with a declaration of 

trust respecting any interest in land only required the declaration to be manifested and 

proved, and therefore not created, by some writing signed by the declarant. In terms of 

type of writing, Lee J said in Department of Social Security v James:22 

The requirements of s 34(1)(b) [of the Property Law Act 1969 (WA)] may be satisfied by a 

combination of documents capable of being read together. Any informal writing may stand as 

evidence of the existence of a trust including correspondence from third parties, a telegram, an 

affidavit or an answer to interrogatories … The date of creation of the writing is not material. 

It may come into existence at any time after the declaration of the trust. 

 

Since 1990 Lee J’s decision has been followed in later cases in all Australian 

jurisdictions.23 The formality for creation of trusts of land is much less strict than that 

for land transfer. The former is only required to be manifested and proved in informal 

                                                

20 Conveyancing Act 1919 (NSW), s 23C(1)(b). 
21 Pascoe v Boensch (2008) 250 ALR 24. 
22 Department of Social Security v James (1990) 95 ALR 615.  
23 Hagan v Waterhouse (1991) 34 NSWLR 308; Low v Dykgraaf [2001] WASC 332; Equuscorp Pty 
Ltd v Jimenez [2002] SASC 225; Gentsis v Forty-first Advocate Management Pty Ltd [2004] VSC 398; 
Yard v Yardoo Pty Ltd [2006] VSC 109; ThompsonvWhite [2006] NSWCA 350. 
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writing. However, a disposition of an equitable interest must actually be in writing 

because it is in substance an assignment of that interest.24  

 

Formality is required for the transfer of interests in different kinds of property but, as 

we have seen, these formalities are independent of, and differ in detail from, the 

formalities for the creation of a trust. The formalities for the transfer of registered land 

are a case in point. Trusts of land are exclusively governed by trusts law and were 

expressly excluded from the operation of the Torrens registration system when it was 

introduced into South Australia by German immigrants in the 1850s.25 The immediate 

indefeasibility of the Torrens title is not undermined or threatened by the creation or 

enforcement of trusts of land. As we will see, the position is different in Asian trust 

jurisdictions where confusion exists between the publicity requirements for 

transferring interests in property, particularly land, and the requirements for creating a 

valid trust. In particular, policy objectives, such as the prevention of creditor 

avoidance, have been pursued by imposing formality requirements on all trusts made 

of registrable properties (land, chattel and shares) rather than by developing focused 

legislative provisions dealing with creditor avoidance or unauthorised dispositions by 

the trustee.  

 

A comparative analysis of formalities imposed on trusts in both common law and 

civilian jurisdictions demonstrates that formality should not, for most purposes, be an 

issue when considering the validity of a trust. China is the jurisdiction that is out-of-

                                                

24 Conveyancing Act 1919 (NSW), s 23(1)(c); The Comptroller of Stamps (Vic) v Howard –Smith 
(1936) 54 CLR 614. 
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line in this respect. Although other Asian civil law jurisdictions impose more onerous 

writing requirements than common law jurisdictions tend to do, only Chinese law 

makes writing a precondition to the validity of a trust, and imposes the draconian 

sanction of invalidity if the trust does not meet the prescribed writing requirements. It 

will be argued that the Chinese approach fails to distinguish between the external 

validity of a trust, as against a third party, from its internal validity as between the 

parties to a trust.   

 

III A COMPARATIVE ANALYSIS OF STATUTORY FORMALITIES  

 

In jurisdictions which recognise trusts different approaches are taken to the question 

of publicity, in the sense of the imposition of formal requirements.  The most lenient 

approach is taken by English trust law which requires no registration, except in the 

case of trusts of land. The most stringent approach is taken by the Chinese Trust Code 

(CTC) which requires compulsory registration of trusts of certain types of property.26 

It is no exaggeration to say that the more developed a trust law is, the more lenient the 

approach that is taken to formalities. The converse is also true; the newer a member of 

trust family is, the stricter approach is taken. In new trusts jurisdictions there is an 

apprehension that trusts can be created for the purposes of illegitimate creditor 

                                                                                                                                       

25 Murray Raff, Private Property and Environmental Responsibility: A Comparative Study of German 
Real Property Law (Kluwer Law International, 2003) 25-60. 
26  An important recent qualification is that French trust law which came into force in 2007 is the same 
as the Chinese Trust Code in imposing formal requirements. Like Chinese law it requires trusts to be in 
writing. See: the French Civil Code, Article 2019.  
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avoidance whereas in old jurisdictions bankruptcy and insolvency legislation has 

largely removed that fear.27 

 

This paper will briefly discuss the formalities required to constitute trusts in five 

jurisdictions: England; the USA; the international trusts law as exemplified by the 

Hague Convention on Recognition of Trusts; the East Asian family of trusts (Japan, 

Korea and Taiwan); and China. We will find a spectrum ranging from the minimal 

requirements of English law at one end to the compulsory strict registration 

requirement in China, on the other. In between, we will find the ‘international 

permissive approach’ incorporated into the Hague Trusts Convention,28 the American 

‘earmarking approach’,29 and the Asian civil law ‘registration against third party’ 

approach.30 Each approach above reflects a different jurisprudential understanding of 

the trust and different priority criteria when claims are made to trust property. 

 

IV THE ENGLISH APPROACH  

 

The English approach, which is also the approach taken by Australian and New 

Zealand law, conceptualises the trust as a private disposition of property. Registration 

or other formality is unnecessary unless the trust is of land or of a subsisting equitable 

interest. The good faith third party and trust beneficiaries are sufficiently protected by 

                                                

27 An example of this phenomenon is the newly revised Japanese Trust Act 2006 and its Bankruptcy 
Act 2004. The new Japanese Trust Act removed the registration requirement and bankruptcy creditors 
are protected by the Bankruptcy Act, Article 160 and the new Trust Act, Article 11.  
28 Hague Convention on the Law Applicable to Trusts and on their Recognition (1985), Article 12.  
29 Uniform Trust Code 2005 (US), s 810(c).  
30 Referred to the trust laws in Japan, Korea and Taiwan,  
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the general principles of property law and trusts law. Publicity is not desirable for the 

protection of a third party because the trustee is treated as the legal owner of the trust 

property and the third party is protected when dealing with the trustee as long as he is 

a purchaser who has no notice of the trust. The beneficiaries’ interests in the trust 

property prevail over the interests of the personal creditors of the trustee in the event 

of the insolvency of the trustee. The justification for this priority derives from the 

identification of the beneficiaries as having a proprietary interest in the trust property 

whereas the trustee’s personal creditors have only a personal claim against the 

trustee.31 

 

It is therefore not surprising that the members of the Law Society of England and  

Wales felt puzzled on Article 12 of the Hague Trusts Convention, which permits 

registration requirements in jurisdictions recognising the Convention. The Law 

Society thought that registration of trusts was a strange and burdensome requirement, 

and that to impose registration on trusts would reduce the marketability of trust 

property.32 Moreover, registration of trusts serves little purpose since they have little 

adverse impact on the interests of third parties.33 For instance, in Barclays Bank Ltd v 

Quistclose Investments Ltd34 the loan from Quistclose Investments was not registrable 

but was nonetheless held to be a trust. It is true that the finding of a trust 

                                                

31 This may be the differentiating point between the common law trusts and the civil law trusts. Civilian 
trusts commentators may argue where there is no way of telling which property is trust property and 
which is the trustee’s own property if no registration is imposed. In business all properties should be 
treated alike without distinguishing trust property from other types of property. This concerns with the 
doctrine of notice in equity which govern the trust law in common law jurisdictions, and in the absence 
of equity law in civilian jurisdictions registration is required to serve the purpose of publicity.  
32 Maurizio Lupoi, Trusts: A Comparative Study (Cambridge University Press, 2000) 173, cited in: 
Wang Yong ‘The Relationship between the Trust Law and the Property Law’ (2008) 45 Journal of 
Peking University (Philosophy and Social Sciences) 93, 100.  
33 Ibid.  
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disadvantaged Barclays Bank, as an external creditor of the trust, but only because it 

was held to have notice of the trust. The key issues under English law is not whether a 

trust has been registered, or even (in most cases) whether it is in writing, but whether 

the requirements for a valid trust have been met and, where third party proprietary 

interests are concerned, whether the third party has notice of the trust. The fact that 

property is held on trust has little impact on bankruptcy.  As Stevens remarks, ‘The 

recognition of a beneficial interest under a trust does not, in itself, offend the pari 

passu rule.’35 

 

V THE AMERICAN APPROACH  

 

The American earmarking approach is prescribed in Section 810(c) of the Uniform 

Trust Code which has now been adopted by twenty-two states in the United States of 

America.  

 

The provision and the commentary are as follow: 

Section 810  

c) Except as otherwise provided in subsection (d), a trustee shall cause the trust property to 

be designated so that the interest of the trust, to the extent feasible, appears in records 

maintained by a party other than a trustee or beneficiary.  

 

The commentary says: 

                                                                                                                                       

34 Barclays Bank Ltd v Quistclose Investments Ltd [1970] AC 567. 
35 Robert Stevens, ‘Insolvency’, in William Swadling (ed), The Quistclose Trust: Critical Essays, (Hart 
Publishing, 2004) 154.  
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… Subsection (c) makes the requirement that assets be earmarked more precise than that 

articulated in Restatement (Second) § 179 by requiring that the interest of the trust must 

appear in the records of a third party, such as a bank, brokerage firm, or transfer agent. 

Because of the serious risk of mistake or misappropriation even if disclosure is made to the 

beneficiaries, showing the interest of the trust solely in the trustee’s own internal records is 

insufficient … 

 

The requirement of earmarking by the trustee having the trust identified in third party 

record is intended to prevent misappropriation of the trust property.36 It differs from 

the requirement of registration in civil law trust codes which is designed to protect 

third parties who deal with or obtain ownership of the trust property. It is not therefore 

a publicity requirement, as some civil law scholars have argued.37 It is only applicable 

to the circumstances under which the party other than the trustee such as a bank holds 

a paper or computer record of trust property, or where the trustee holds property under 

more than one trust. By earmarking the trustee is allowed to invest money from more 

than one trust jointly in a single investment.38  

 

A legal system which does not have a ‘bona fide purchaser’ rule must institute a 

registration process for trust property in order to confer protection on third party 

recipients of the trust property. Conversely, if the ‘bona fide purchaser rule’ is 

available, registration of trusts is superfluous, although, as the Uniform Trusts Code 

2005 (US) provision shows, a third party recording requirement may be justifiable to 

prevent fraud. Modern civil law systems have adopted the ‘bona fide purchaser’ 

                                                

36 George T. Bogert, Trusts (West Group, 6th ed, 1987) 359-62.  
37 Yong Wang, ‘The Relationship between the Trust Law and the Property Law’ (2008) 45 Journal of 
Peking University (Philosophy and Social Sciences) 93, 100.  
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rule,39 and, although the code gloss may be desirable, there is no justification in these 

systems for superimposing registration on that rule. 

 

VI THE INTERNATIONAL APPROACH          

 

A more permissive approach has been adopted by Article 12 of the Hague Convention 

on Recognition of Trusts. It provides:  

Where the trustee desires to register assets, movable or immovable, or documents of title to 

them, he shall be entitled, in so far as this is not prohibited by or inconsistent with the law of 

the State where registration is sought, to do so in his capacity as trustee or in such other way 

that the existence of the trust is disclosed. 

 

The Convention also provides in Article 14 that: 

The Convention shall not prevent the application of rules of law more favourable to the 

recognition of trusts. 

 

Because the purpose of the Convention is to promote the recognition of trusts in the 

international community, including civil law countries,40 Article 12 of the Convention 

has made it permissible for States ratifying the Convention to impose registration 

requirements on trusts. Article 14 of the Convention, however, does not exclude 

informal recognition of trusts, where this is preferred by the State. In other words the 

Convention adopts a very flexible approach towards the issue of registration; it 

                                                                                                                                       

38 Uniform Trust Code 2005 (US), s 810(d); See above n 36.   
39 Property Rights Law 2007 (PRC), Article 106; German Civil Code (BGB), Articles 816 and 892.  
40 Maurizio Lupoi, Trusts: A Comparative Study, (Cambridge University Press, 2000) 329-30.  
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tolerates the stringent registration requirements imposed by civil law systems but also 

accepts the more relaxed common law standards. 

 

Civil lawyers, who, unlike the English delegates to the Convention, favoured the 

adoption of Article 12, argued that since the enforcement of a trust affects the interests 

of a third party recipient of the trust property on the insolvency of a trustee, 

registration of trusts was desirable since it prevented detriment to third parties.41 The 

answer to the argument can be found in the discussion earlier in this article of how 

third parties such as purchasers and creditors are protected. It raises three issues. They 

relate to the internal and external aspects of the trust, as well as to the nature of rights 

enforced under the trust.   

 

The principal internal feature of the trust is the fiduciary relationship recognised in 

every trust relationship. The relationship is essential to ensuring the trustee’s loyalty 

to the beneficiary, but it does not affect third parties to the trust, and it is not 

something of which third parties need to have notice. It is relevant in this context to 

note that Chinese trusts law, like other Asian codes, does not expressly recognise the 

trust relationship as being fiduciary, and there is less concern under these codes for 

the internal fiduciary character of the relationship, as opposed to its contractual and 

external aspects. 

 

The external aspect of the trust relates to the impact of the trust on third parties, 

particularly on bankruptcy, and has already been discussed. In common law systems 
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bankruptcy is regulated by bankruptcy legislation, separated from trusts law. 

Moreover, third party claims to trust property are determined by the law of priorities, 

particularly the doctrine of notice. Since the priority rules have generally proved to be 

effective, except where specific legislation has been enacted in order to overcome 

problems of marketing property such as land and commercial personal property, there 

is no place for specific provisions requiring registration of trusts. In contrast, the 

Chinese civil law does not have priority rules based on the doctrine of notice or the 

distinction between legal and equitable interests. Thus registration acts as a substitute 

for such rules. 

 

The final reason why civil law jurisdictions insist on registration of trusts relates to 

the interest enforced under the trust. The civilian trust may or may not be a trust 

without equity,42 but it is certainly a trust without equitable interests, as these interests 

are understood by the common lawyer. The trust created by the Chinese Trust Code is 

in substance an agency relationship, the trustee receiving property as the agent of the 

settlor/beneficiary.43  Being a recognised property interest, disputes with other interest 

holders, such as equitable mortgagees, can be resolved by the application of property 

law’s priority rules, insofar as they are not covered by legislation. But the 

beneficiary’s interest under a civilian trust is personal, and at most contractual. 

Priority of interest rules simply do not apply to such interests, and so registration of 

the trust is intended to act as a substitute for the general priority rules of property law. 

                                                                                                                                       

41 Yong Wang, above n 37.  
42 Honore, ‘Trusts: The Inessentials’ in: Joshua Getzler (ed), Rationalizing Property, Equity and Trust 
Essays in Honour of Edward Burn (2003) 8, 16. 
43 Guoqing Liu, The Role of Equity in Trusts Law: the Law and Practice of the Chinese Trust Code 
(PhD thesis, The University of Melbourne, 2008). 



10 Can LR 115] GUOQING LIU 133 

 

This explains why delegates from civilian jurisdictions insisted that Article 12 of the 

Hague Convention on the Recognition of Trusts recognise registration of trusts. This 

explanation does not, however, justify the rigid registration provisions of the Chinese 

Trusts Code. 

 

These three reasons explain why civil law jurisdictions place emphasis on the 

registration of trusts. It can nonetheless be argued that civilians ignore the drawbacks 

to registration. Registration, particularly as applied to personal property, impedes 

commercial activity, and is apt to become entangled in the bureaucratic requirements 

of registration. Civilians can learn a lesson, in this respect, from the Torrens system of 

title registration. The early drafters of the Torrens legislation excluded trusts of land 

from the registration requirements because to register them would be to make land 

less readily transmissible.44 The drafters opposed trust registration for two main 

reasons. First, land title would become too ‘clogged’ with unregistered interests so 

that it would be harder, and certainly slower, to transfer the property. Secondly, the 

trust beneficiary is already sufficiently protected by equitable remedies made 

available by trusts law and does not need extra statutory protection.45 The ‘curtain 

principle’ which applies both to Torrens land and to land registered under the English 

Land Registration Act, has worked effectively to keep trusts off the registered title 

without prejudicing the rights of the beneficiary. It is therefore wrong to suppose, as 

many civilian lawyers do, that the only way to balance the claims of trust beneficiaries 

and third party creditors is to make registration of trusts compulsory. 

                                                

44  See: Land Title Act 1925 (ACT), s 124; Real Property Act 1900 (NSW), s 82; Real Property Act 
1886 (SA), s 162. 
45 Samantha Hepburn, Principles of Property Law (Cavendish Publishing, 1998) 211. 
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Indeed, many Torrens cases establish that third parties are protected – and perhaps 

even excessively protected – even without registration. In the controversial New 

South Wales decision of Koteff v Bogdanovic,46 for example, Mrs Bogdanovic was 

promised by Mr Koteff that she could, after his death, live in his house for the rest of 

her life in return for living and taking care of him.  Mr Koteff broke his promise and 

left the property to his son in his will and upon his death his son was registered as 

proprietor. Mrs Bogdanovic, who claimed that her caring of Mr Koteff entitled her to 

an interest under the doctrine of proprietary estoppel, lost her suit against the son for 

not caveating her interest prior to the registration of the son’s title to property, on the 

ground that even a volunteer who was registered as proprietor could defeat an 

unregistered equitable interest. The case demonstrates that, in a priorities dispute the 

equitable interest holder may need as much protection as third parties. 

 

Under the Torrens system a beneficiary can lodge a caveat to notify a prospective 

purchaser of the existence of a trust or other unregistered interest in the property.47 

Lodging a caveat is different from registering a title or other property rights. A caveat 

does not create any rights but warns the subsequent purchaser of the encumbrances 

claimed against the property. Caveating is a voluntary process and is not registration 

in the sense understood by a civil lawyer. Later in the paper the Chinese system of 

lodging a ‘caveat’ will be discussed. 

 

                                                

46 Koteff v Bogdanovic (1988) 12 NSWLR 472.  
47 Chambers, An Introduction to Property Law in Australia (Lawbook Co. 2nd ed, 2008) 471. 
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VII THE ASIAN CIVIL LAW APPROACH 

 

The Asian civil law concept of publicity of trusts, based on registration, was 

introduced by the trust codes of the respective jurisdictions. The Japanese, the Korean 

and the Taiwan trust codes almost identically provide that: 

If a trust of compulsory registrable property is set up, it must be registered before it becomes 

effective against third parties.  

If a trust is set up of stock securities, the documentation must be marked as ‘trust property’. 

Company shares or company debentures, if they are held on trust, must be labelled ‘trust 

property’ and kept in the book of shareholders or the records of debentures of the original 

issuing company. Otherwise, they are invalid against a third party.48  

 

‘Third party’ in the provision is not defined but is taken to mean a bona fide third 

party for value without notice of the trust interest. A possible source for the Japanese 

earmarking of documentary assets is the American earmarking requirement, discussed 

earlier, because the Japanese Trust Code was a modification and copy of the 

American model.49 It may also be derived from European civilian notions of publicity. 

As Professor Arai notes, ‘in drafting the Japanese Trust Code ‘considerable efforts 

appear to have been made to avoid outright adoption of the English system and, 

instead, to harmonize it with the provisions of the Civil Code based on the principles 

of German law’.50   

 

                                                

48 See Japanese Trust Code (1922), Article 3; Taiwan Trust Code (1996), Article 4; Korea Trust Code 
(1961), Article 3. The translation is based on the Chinese translation of the Japanese provision.  
49 Makoto Arai, ‘The Law of Trusts and the Development of Trust Business in Japan’ in: David Hayton 
(ed), Modern International Developments in Trusts Law (Kluwer Law International, 1999) 63, 66.  
50 Ibid.  
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The Korean and Taiwan trust codes followed the Japanese model and also provide for 

optional registration and earmarking for the purpose of safeguarding the rights of a 

third party. This harmonization is sensible. Although it may seem a bit clumsy to a 

common law trust lawyer, it does not deny the basic validity of a trust as between the 

trustee and the beneficiary. In contrast, The Chinese compulsory registration 

requirement is neither reasonable nor workable since it not only invalidates an 

unregistered trust against a third party but it also prevents such a trust from being 

enforceable by a beneficiary against a trustee. This denial of internal validity for 

reasons of protecting third party interests is a feature not only of its trust law but also 

its contract and property law. The feature is a controversial topic giving rise to much 

academic debate in China. 

 

A Enforceability of Article 3 of the Japanese Trust Code (1922)  

 

The following case, decided under Japanese law, illustrates the application of 

registration of trusts requirements under Asian trust systems.51 

 

In 1922 X, the plaintiff, was adopted by A, the husband, and B, the wife, who was the 

defendant in the case. They lived together until 1933 when the relationship between 

the adopted son and the adoptive parents broke down. A and B called relatives in for a 

meeting to discuss the termination of the adoption relationship. There was no 

agreement as to the future of X, who then left home. 
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A and B instituted unsuccessful proceedings to terminate their adoption relationship 

with X. A, aged 63, realising that X would be the legal successor to his property after 

his death, wanted to find another adoptive son to succeed to his property. He divided 

his real property into five portions. He devised the first portion to B as a gift and the 

fourth portion to C, an outsider, as trust property. The transfers were registered on 7 

September 1933. The next day, A and B divorced by agreement. B took back her 

family name and adopted D as her de facto adopted son. D lived with A and B, was 

registered in residence records, and took B’s family name.  A then promised to make 

gifts of his second and third portions of real property to B. On 20 December 1934 and 

1 November 1935, the two portions of property were transferred to B in the form of 

sales of land and registered. Moreover A decided to donate to D the fourth portion 

held by C on trust and the fifth portion he purchased from an outsider Y. Both C and 

Y directly delivered the property to D who was registered as the purchaser of the land 

under a sale.52  

 

A died in 1939. Believing that he would soon be conscribed into the army and that B 

would not be taken care of, D transferred the fourth and fifth portions of property to Z 

(B’s brother’s adopted son) on trust for B. Again the transfer was in the form of a sale 

of land which was registered.       

 

None of the contracts were genuine. The true ownership of the properties was still 

vested in A. After A’s death, X instituted proceedings against B and Z, claiming his 

                                                                                                                                       

51 The case is quoted from Nakano Masatoshi and Zhang Junjian, A Study of Trust Cases (China 
Fangzheng Press, 2006) 68. 
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inheritance rights to the estate of A. X lost at the first and second judicial levels and 

appealed to the Supreme Court of Japan. The argument presented in the appeal 

concerned the registration of the attempted trusts. X argued that the transfer from D to 

Z was not a real sale. If it was a trust, it had to be registered as such. Without 

registration it was not valid against X who was a third party. The decision made at the 

second judicial level was that the registration of the sale of the land served as 

registration, whether or not it was intended to be the registration of the trust for B, and 

was sufficient to defeat X’s claim. 

 

The Supreme Court  dismissed X’s appeal, holding  that while Article 3 of the Trust 

Code requires the registration of a transfer of registrable property, this requirement 

cannot  invalidate a transfer of property and the registered transfer of property in this 

case was strong enough to defeat X’s claim. The requirement of trust registration does 

not determine the validity of a property transfer. Its purpose is to protect third parties, 

not to impair the validity of the transfer of the trust property.  Failure to register a 

transfer as a trust should not result in the trust being void against a third party if the 

underlying transfer transaction, in this case a sale, had been registered.  

 

The following conclusions can be drawn from this case: 

1. Registration of trusts is intended only to protect third parties. Without 

publicity the trust is unenforceable against third parties but remains 

enforceable between the trustee and the beneficiary; 

                                                                                                                                       

52 It is commonplace that gifts can be made in the form of sales in Asian countries, including China and 
Japan, without being regarded as fraudulent, often for tax reasons.  
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2. A transfer of property on trust, where the trust is not registered, may 

nonetheless defeat the claim of a third party where the transfer itself is valid 

and has complied with all relevant formalities. 53        

 

In this case the third party, X, was not a bona fide purchaser but a volunteer who was 

not a beneficiary of the trust. Indeed, the whole point of A’s dispositions was to 

prevent X’s inheritance. Moreover, it was legitimate for A to dispose of his personal 

property in his chosen manner. The transfer of property from D to Z was for a trust 

purpose, and the intention to create a trust was a matter between D and Z and was 

irrelevant to X’s claim. The claim based on registration was irrelevant to the nature 

and validity of the transaction. As far as this author is aware, no reported case in 

Japan has decided that lack of registration of a trust has jeopardised a third party. 

Quite simply, there is no conflict between the interests of beneficiaries and the 

interests of third parties. Instead, the doctrine of knowledge or notice on the part of a 

third party determines the validity of a transaction as between the trustee and a third 

party.    

 

VIII THE CHINESE APPROACH 

 

The Chinese Trust Code (CTC) has adopted a stringent approach to trust registration. 

As discussed earlier, China relies heavily on registration in resolving disputes arising 

from trusts, contracts and property transactions as a substitute for protections 

                                                

53 Nakano Masatoshi and Zhang Junjian, above n 51, 71-2.  
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conferred by other concepts in common law systems. These include the absence of 

recognition of any equitable interest vested in the beneficiary, the failure to develop a 

concept of fiduciary obligation, and the lack of priority rules to determine competing 

claims to property. Registration also reinforces a public perception, derived from 

property law, that only registration can create valid rights in property.54 Article 10 of 

the CTC provides that 

In establishing a trust, trust property shall be registered in accordance with 

laws and administrative regulations. If the trust is not registered at the time of 

creation late registration is permitted. In the event of failure to register the 

trust shall be void.55 

 

This provision should not be read in isolation. Later legislation, the Property Rights 

Law 2007 (PRC), makes provisions for the registration of immovable property and 

movable property.56 Immovable property registration, like the Torrens system, confers 

a presumed indefeasible title on the registered proprietor while the registration of 

movable property gives the holder of registered chattels a priority over claims brought 

by third parties.57 The different levels of protection conferred by real property 

registration and chattel registration is distinguishable in that property rights in real 

property are conferred or created by registration while property rights in chattels are 

recognised or protected by registration but not created by it.  

 

                                                

54 This civilian theory of publicity is widely accepted in China that only registration can invest property 
right in the registered proprietor. ‘No registration, no property right’ is taken as a preferred approach to 
real property law. 
55 Trust Law of the People's Republic of China (2009) 
<http://www.civillaw.com.cn/english/article.asp?id=357> at 4 November 2009. The original translation 
was modified by this author from the original Chinese version.  
56 Article 9 and Article 24 regulate respectively the requirements for acquisition or transfer of real 
property and chattels.  
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However, Article 10 of the CTC draws no distinction between real property and 

registrable chattels but delegates the power to other ‘laws and administrative 

regulations’ to regulate the process of registration the CTC.58 In addition to the 

irresponsible delegation, the Code fails explain why the compulsory registration is 

required. Some academic writings addressed the issue from the civilian perspectives 

which I will discuss below.  

  

A The Arguments for Compulsory Registration  

 

The following arguments for a compulsory registration reflect the viewpoints of 

Chinese trust scholars who think that registration of trusts is desirable.59 

  

1 Externality of legal ownership of trust property 
 

The first reason is that trust property must be registered so that the trustee can be 

recognised as officially having power to administer trust property. This reason is 

unsound because a completed transfer of property to the trustee or a segregation of 

trust property from settlor’s non-trust property has already made the trustee legal 

owner of the property, thereby satisfying all legal requirements. There is no need to 

publish the establishment of a trust to the world at large, especially when the settlor’s 

                                                                                                                                       

57 See: Property Rights Law of 2007 (PRC), Articles 9 and 24.  
58 It is a common phenomenon in China that a principal law does not lay down clear regulations but 
confers on other undefined laws the power to make rules. The undefined laws are unknown to the 
lawmakers themselves, and so labelled with vague expressions like ‘other relevant laws and 
administrative regulations’.    
59 The arguments cited here are taken from: Xiaobin Yi and Linfeng 

Yang,《试论中国信托财产登记制度的要点与配套制度》’On the Key Points of Registration System 
of Trust Property in China and the Facilitating Systems’ (2004) 4 Trends of Trust & Fund 15-19. 
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purpose is to create a private arrangement affecting his property. The CTC does not 

make it compulsory for the settlor to transfer the trust property to the intended trustee. 

Moreover, it defines a trust in a strange way.60 It treats the settlor as retaining title to 

the trust property and defines the transfer of property as ‘entrust to’ the trustee, which 

has given rise to much confusion among Chinese and foreign experts.61 The meaning 

of ‘entrust to’ has invited a great deal of criticism and was, like this compulsory 

registration requirement, a ‘at the last minute’ change to the original discussed draft.62  

The purpose of replacing the word of ‘transfer’ with ‘entrust to’ is to reserve the 

power of disposition to the settlor. A dispute in Shanghai between the settlor and the 

trustee about who is entitled to dispose of shares under a trust exhibits such an issue, 

typical of the Chinese trusts.63 

 

2 Legality of purpose and impact on a third party 
 

The second reason is that once a trust is established the trust property could not be 

claimed by creditors. In the absence of registration it would be hard, if not impossible, 

to determine whether property was available for distribution to creditors. The 

argument confuses writing and registration requirements. Registration is unnecessary 

because the trust instrument will be available to the court in the event of a dispute. 

 

Proponents of registration argue that registration of a trust is necessary as evidence or 

a legal ground in court or arbitration tribunal. But any dispute will ultimately have to 

                                                

60 See Liu, above n 43. 
61 Ibid.  
62 Ibid.  
63 Ibid, 150. 
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be resolved by the court. Although the CTC treats trusts as agency contracts, the 

contracts must in the final analysis be construed by a court. Registration can never be 

a substitute for judicial decision. Further, treating the trust as contracts, in a sense of 

autonomy of parties with the last resort to the court or arbitration, reflects the civil law 

misapprehension of the nature of trusts. A purely contractarian approach does not 

work satisfactorily with the trust because the trust is a court supervised institution. 

 

Insisting on registration for validity of a trust means that a registered trust will receive 

protection and an unregistered will not, which is exactly what the registration 

requirement for real property transactions implies. This purely property law approach 

does not work satisfactorily with the trust either.  

 

3 Certainty of obligations and rights 
 

The third reason is that s if there is no registration system to define the rights of the 

parties under a trust, there are likely to be disputes among the parties. Legal certainty 

can only be guaranteed under a registration system. 

 

Here also the argument confuses writing requirements with registration and assumes 

that clarity of definition is an overriding objective, and is particularly important to 

third parties dealing with the trust property. This reasoning ignores the fact that many 

family trusts and testamentary trusts are created in order to ensure that the distribution 

and management of private wealth is private. For these trusts, a written trust 

instrument is sufficient to ensure certainty. A writing requirement maybe considered 

desirable by the settlor and welcomed by beneficiaries to ensure that the trustee 
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complies with the terms of the trust deed but there is no reason to go further and insist 

on registration.  

  

4 Security of transaction 
 

The fourth reason is more technical. It is that the transfer of ownership of the trust 

property from the settlor to the trustee may not be complete when the settlor creates a 

trust.  Two scenarios have the potential to give rise to disputes. First, the property held 

on trust may have been mortgaged by the settlor before the trust was created. 

Secondly, the settlor may mortgage the property which is already subject to a trust. 

Both scenarios can give rise to priority disputes.  Supporters of registration argue that 

the disputes will be avoided if the trust is registered. 

 

In the first scenario the priority rule is very clear: the security right will in most cases 

constitute a legal right and a legal or an equitable mortgage created prior to the trust 

will prevail. The second scenario is possible under the CTC because the Code 

reserves many powers to the settlor even after a trust has been set up.64 This has 

created uncertainty as to the powers exercisable by settlors, trustees and beneficiaries 

under the trust. It is also due to the failure of the CTC to recognise the existence of 

equitable proprietary interests, which would have allowed priority rules applicable to 

both legal and equitable interests to be developed. Under the CTC registration is a 

substitute for priority rules. If a trust is registered, the beneficiary’s rights to the trust 

property would be classified as legal rights and enjoy priority in the event of 

                                                

64 One of the defects of the CTC is that it reserves too much power to the settlor, disturbing the balance 
of legal power between the parties. See: Ibid.  
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conflict.65 But registration can never be a substitute for proper priority rules, even 

though, as under the Torrens system, registration can be accommodated within those 

rules.   

 

5 Administrative supervision 
 

The fifth reason, by advocating that registration can help administrative supervision, 

emphasises the importance of the supervision exercised by the financial authority over 

the trust activities of trustee companies. This is the underlying purpose for enacting 

the Code. The supervision of trustee companies in China is conducted not by the court 

but by the governmental agency – China Banking Supervisory Committee.   

 

The concerns highlight the differences between Chinese trusts law and trusts law 

elsewhere in the world. In my view, however, registration can solve none of these 

problems. They would exist even if registration is carried out. It is unrealistic to 

expect the procedural requirement of registration to solve substantive problems 

caused by the enactment of an excessively conservative version of the civil law trust.  

 

B Bona fide purchaser rule and registration 

 

The compulsory registration of trusts is undesirable for three reasons. First, it is 

neither reasonable nor sensible to apply to the validity of trusts of either registrable 

properties or unregistrable properties because it is not title registration which ‘creates’ 

                                                

65 Xiaobin Yi and Linfeng Yan, above n 59, 16. 
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and confers the property rights to the registered proprietor. Secondly, China has so far 

not established a practical and workable registration system, thereby rendering the 

registration system (let alone a compulsory registration system) otiose.66 Thirdly, the 

sanction for failure to register is the invalidity of the trust, even between the trustee 

and the beneficiary. This sanction, which does not apply to unregistered trusts under 

other Asian codes, is excessive. It destroys both the external relationship between the 

trustee and the third party as do the other Asian trust laws, but also the internal 

relationship between the trustee and the beneficiary. In the latter respect, it is 

destructive of the trust itself.  

 

Consideration, however, should be given to confining registration to some trusts, for 

example trusts in relation to land or the Quistclose trust. Settled Asian practice could 

also be followed by providing that unregistered trusts will not bind third parties who 

acquire the trust property in good faith, although the trust otherwise remains valid and 

enforceable as between the trustee and the beneficiary. Nevertheless, even if the 

registration requirement were to be applied more selectively and unregistered trusts 

were permitted a limited measure of enforceability, a fundamental question must be 

answered: why does the civil law impose publicity requirements on trusts? The 

rationale for the publicity requirement lies, as many civil law commentators assert,67 

in the belief that right in rem comes from registration required by law and no property 

right can be freely created by individuals.  

                                                

66 For example, land and buildings are separately registrable by land authority and housing 
administration authority. See: Hongliang Wang, ‘The Relativity of Publicity of Registration’ (2009) 5 
Journal of Comparative Law 31-5.  
67 Penggao Chang, ‘The Proposed Structure of Immoveable Property Registration’ (2009) 5 Legal 
Science (Journal of Northwest University of Political Science and Law) 128. 
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Since the CTC does not require a complete transfer of trust property to a trustee in 

order to create a trust, it uses registration as public evidence of the source of power in 

trust property management. At the same time registration functions as a guarantee of 

the external validity of transactions involving the underlying trust property. 

Registration ought to be irrelevant to the internal relationships between the trust 

parties. Registration should at most be required for two supplementary purposes:  

registering the proprietors of real property and ensuring that third parties who deal 

with trust property are properly protected. 

 

As previously noted, the Chinese approach to ensuring publicity for trusts is the most 

stringent of all trusts jurisdictions. It is not explicable in terms of the absence of a 

bona fide purchaser rule. The notion of the bona fide third party was recently defined 

in the PRC Property Rights Law (2007). 

 

Article 106 of the PRC Property Rights Law (2007) provides:68 

Where a person unauthorized to dispose of realty or chattel alienates the realty or chattel to an 

assignee, the owner is entitled to recover the realty or chattel. Unless it is otherwise prescribed 

by law, the assignee shall obtain the ownership of the realty or chattel if all of the following 

conditions are met:  

1. Acceptance of the realty or chattel in good faith;  

2. Purchase of the realty or chattel at a reasonable price; and  

                                                

68 Minor linguistic improvements have been made to make the translation more grammatically correct.  
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3. Where registration is required by law, the alienated realty or chattel has been 

registered, while in cases where registration is not required, the delivery of property 

alienated shall have been effected.  

Having met the abovementioned conditions, an assignee obtains the ownership of the realty or 

chattel; the original owner may claim damages from the unauthorized person for the losses 

sustained.  

Where a bona fide purchaser obtains any other form of property right in good faith, the 

preceding two paragraphs shall also apply.  

 

No statutory definition of ‘in good faith’ has been provided, and both the subjective 

requirement (the state of mind of being in good faith) and the objective requirements 

(paying a reasonable price and satisfying the registration formality) must be complied 

with. The question of whether the doctrine of bona fide, or good faith in civil law 

system, should include only actual knowledge or  as well as constructive knowledge, 

has been debated by Chinese scholars. But the debate is not relevant to our discussion 

since our focus is on the necessity for registration of trusts. The Chinese bona fide 

purchaser rule is applied mainly to unauthorised alienations of property, whereas the 

compulsory requirement of registration of trusts under the CTC applies both to 

insolvency and misapplication of trust property. Both situations are concerned with 

priority of interests in property law. Registration of property will give the registered 

proprietor priority over an unregistered claimant but her property right is still subject 

to the claim of the bona fide purchaser who has both paid the purchase price and 

registered. Thus it is not registration that protects the third party or the beneficiary of 

a trust; it is the bona fide purchaser rule that gives the necessary protection. 

Registration serves only to warn the third party of the equitable interest in the 
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property. In summary, registration per se only makes the trust property earmarked or 

published to third parties. It does not determine the validity of a trust.  

    

The unreasonableness and impracticality of Article 10 of the CTC has attracted 

criticism by many Chinese scholars.69 On the other hand, the doctrine of publicity of 

property rights, including a beneficiary’s rights to trust property, is so deeply rooted in 

Chinese traditional legal thinking that it has been extended into trusts law. China has 

an unnecessary fear of trusts because in the eyes of some Chinese legal professionals 

the trust creates confusion about the ownership of property and because of a belief 

that, unless restrained by registration, it will be abused for illegal or immoral 

purposes.  

 

An interesting footnote to the discussion is that in the course of the drafting process 

China consulted German and Japanese scholars and followed the Japanese model, 

including the provisions concerning the definition of the trust and registration 

requirements.70 To everyone’s surprise, however, the enacted official version of the 

Code was substantially changed to the current model without any consultation.71  The 

history of the enactment of the registration provisions shows that the current approach 

                                                

69 Zhong Rui-dong and Hou Huai-xia, ‘On the Principle of Publication of Trust Property’ (2006) 39 
Journal of Zhengzhou University 23; Hongliang Wang, ‘The Relativity of Publicity of Registration’ 
(2009) 5 Journal of Comparative Law 31; Liu Pingping, ‘The View of Trust Publication’ (2005) 21 
Journal of Hunan College of Finance and Economics 78; Xu Lai, ‘Publicity of Trusts and Protection of 
Transaction Safety’ (2008) 1 Finance and Economy 46; Wang Heng, ‘The Independence of Trust 
Assets and the Trust Demonstration & Registration System’ (2004) 2 Economic Survey 146; Wang 
Yong, ‘The Relationship between the Trust Law and the Property Law’ (2008) 45 Journal of Peking 
University (Philosophy and Social Sciences) 93. 
70 Shaoping Zhu and Yi Ge, The Compilation of Drafting Material for PRC Trust Code (Jiancha Press, 
2002) 187, 206.  
71 This type of ‘change’ has happened to other legislation as well. For example, Article 106 of the PRC 
Property Rights Law 2007 was changed from requiring a valid contract to constitute the ‘bona fide 



150 CANBERRA LAW REVIEW [(2011) 

 

is not well-thought or fully-discussed but a consequence of administrative 

bureaucracy.  

 

C The Chinese caveat system 

 

For the sake of completeness, something must be said of the Chinese caveat system. 

As mentioned previously, China’s property law includes a caveat system, or rather, a 

disagreement lodgement procedure. It provides that if the registered proprietor and an 

unregistered person with interest in the property jointly agree that a mistake has 

occurred in the registration process, they can ask the registrar to correct the mistake. If 

the parties disagree, the interested person can lodge a caveat. Unless the caveator 

starts legal proceedings within 15 days of lodgement, the caveat will lapse 

automatically.72 In practice almost all property disputes are brought to the court 

without lodging a caveat. Lodging a caveat simply serves the purpose of preventing a 

sale of the property, or to be more precise, preventing a change of ownership being 

registered. The fifteen day limitation period on the operation of the caveat system 

makes little sense in this context.  

 

In the common law system trusts are not registrable but caveatable. But in a civil law 

system trusts, including trusts of land and other registrable properties, are to be 

registered. Moreover, neither registration nor caveating protects a beneficiary who is 

                                                                                                                                       

purchaser rule’ to not requiring a valid contract. See: Wang, Li-ming, ‘A Study of Components of Bona 
Fide Purchaser Rule in Real Property Law’ (2008) 10 Politics and Law 2.  
72 Property Rights Law 2007 (PRC), Article 19. 
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complaining of a breach of trust. As we have already noticed, the ‘internal’ aspects of 

the trust relationship are unaffected by registration requirements.  

 

The internal relationship between the trustee and the beneficiary is a feature of trusts 

which does not apply to sales of land. The relationship does not hinder the execution 

of ordinary transactions. Trust property enjoys no special status in business 

transactions. The right of purchaser is protected by commercial law and the interest of 

the beneficiary is protected by equity and trust law. The only possible conflict of 

interest affecting the trust property occurs when a bankrupt trustee manages trust 

property. The trust property is protected by trust law which denies the claims of the 

personal creditors to the trust property unless there are statutory grounds for setting 

aside the trust. The rationale for this principle is not to jeopardise the personal 

creditors of the trustee but to punish the defaulting trustee and to protect the 

proprietary interest of trust beneficiaries. The substantial issue here is not whether the 

property is publically known as trust property but what consequences should follow 

from the improper disposition of the property by the trustee. The outcome of such a 

case does not depend on registration of the trust. Publicity of trusts property only 

serves as a warning to a stranger; it cannot be used as a legal ground against the 

interest of trust beneficiary or impair the validity of a trust.  

 

D The implications of compulsory registration 

 

A system of compulsory registration implies that there are two types of property 

known to a third party; trust property and non-trust property. The third party needs to 
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be careful in dealing with the trust property because there are encumbrances or hidden 

interests affecting it. The value and transmissibility of trust property would be greatly 

reduced if the hidden interests could not be identified. The cost of registration or the 

cost of investigation for each transaction affecting registered property would be high, 

not to mention the costs of de-registering when the property becomes non-trust 

property. A regime of compulsory registration of trusts undermines one of the 

objectives of trusts law, which is to provide a flexible, reliable and efficient means of 

property management and transmission.  

 

From an economic point of view a scheme of compulsory registration of trusts is not 

advisable because its cost-benefit ratio is far too inefficient. A good trust law should 

harmonise trust law with other laws, and the emphasis should be on providing the 

appropriate balance of rights, powers and duties between the parties to the trust. From 

both an economic and a social perspective the compulsory registration requirement in 

trusts law is irrational.  

 

Article 10 of the CTC should be repealed and the requirement of publicity of trust 

property should be re-examined. It may be justifiable to impose a registration 

requirement on commercial trusts because the ‘caveat venditor’ doctrine is entrenched 

in civilian commercial laws and there is no duty on the part of the buyer to investigate 

the title to property or the qualification of the seller. The buyer should have all 

information available to him before dealing with a commercial trust.  Disclosure of 

information is necessary in business. Many trusts are, however, more like private 

arrangements between the settlor and the trustee (in commercial trusts) or between the 



10 Can LR 115] GUOQING LIU 153 

 

trustee and the beneficiaries (in private trusts). The private character of these trusts 

cannot and should not be compulsorily changed into a public character. Any 

requirement of publicity for trusts should be confined within a reasonable scope and 

should not distract from the primary aim of a trust law, which is to establish a rigorous 

regime of fiduciary accountability.            

 

IX CONCLUSION  

 

Reviewing the different approaches to the issue of publicity of trusts, we have seen 

how legal systems are based on different philosophies. A private institution can be 

compulsorily required to be publicised, not only so that it can be enforced against a 

third party but also to establish the internal validity of the relationship.  The rationales 

underlying registration of trusts are defective. In the context of the convergence of 

common law and civil law systems it could be dangerous, and certainly inappropriate, 

for a non-common law jurisdiction to adopt the form of the trust without also taking 

the substance. The compulsory requirement of registration of trusts is unrealistic and 

unreasonable, and the belief that unregistered trusts can harm third parties is 

groundless. Publicity cannot be a substitute for imposing a strong regime of fiduciary 

duties on trustees; indeed, it may subvert the institution of the trust by depreciating the 

value of trust property to the beneficiary. 

 

Recommending law reform for other jurisdictions is often arrogant and dangerous, 

even if it is not ignorant. But of the Chinese system of compulsory registration of 

trusts a clear recommendation can be made to all legal jurisdictions – do not adopt it.    
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THE ‘WHALE WARS’ COME TO THE 

JAPANESE COURTROOM: COMPARING 

APPROACHES TO ACTIVISM 

TREVOR RYAN ∗ 
 

ABSTRACT 
This article describes the domestic context of Japan’s decision to 
recall its whaling fleet before the anticipated end of the 2010-11 
whaling season. The political economy that drives Japan’s research 
whaling program has recently been subject to new levels of scrutiny. 
The article outlines the circumstances surrounding the trial of the 
‘Tokyo Two’, two Greenpeace activists convicted in Japan of trespass 
and theft committed in the course of a unilateral investigation into 
allegations of embezzlement in the whaling industry. It argues that 
this trial seems to have had a significant impact on the level of 
transparency afforded to Japan’s whaling industry. The article 
analyses the trial of Pete Bethune, an environmental activist from New 
Zealand convicted in a Japanese court of a number of offences 
committed in the course of obstructing the Japanese whaling fleet in 
the Southern Ocean. It then concludes that a comparison of the two 
trials has some important lessons for the theory and practice of 
activism and may shed some light on the future of the ‘whale wars’. 

 

I  INTRODUCTION 

 

On 18 February 2011, Japan’s Minister of Agriculture, Forestry, and Fisheries 

announced an early end to Japan’s research whaling season in the Southern Ocean ‘to 

avoid any injury or threat to life of the crew members and property of the fleet caused 
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by the continued illegal attacks and sabotage by Sea Shepherd Conservation Society.’1 

Immediately, Sea Shepherd hailed this decision as a vindication of its obstructionist 

anti-whaling activities.2 Other possible factors behind the decision may include 

pressure from the international community, such as Australia’s decision to take Japan 

to the International Court of Justice over the issue.3 In my view, the increasingly 

dangerous confrontations between whalers and Sea Shepherd were a less pivotal 

factor than either the Japanese Government or Sea Shepherd would have the 

international community believe. In this article, I trace Japan’s domestic 

developments that better explain the decision. I also discuss the role that Sea 

Shepherd may have played in providing a pretext for the Japanese whaling industry to 

‘ride out’ its domestic problems and resume whaling at a more opportune time. 

 

This is also an article about justice. Analysis of the Japanese justice system is an 

integral component of my argument. I argue that the Japanese courtroom has been a 

site for Sea Shepherd and another conservationist organisation, Greenpeace, to pursue 

their anti-whaling agendas. The approaches of these two organisations have been 

different, yet some commonalities exist. For example, both have attempted to use 

criminal justice in an instrumental way that transcends the individuals involved. This 

                                                

1 Institute of Cetacean Research, ‘JARPA II Research Vessels to Return Home’ (Media Release) 
<http://www.icrwhale.org/pdf/110218ReleaseENG.pdf> at 6 May 2011. 
2 Hopes Japan’s Whaling Suspension Could be Permanent (17 February 2011) Radio National AM 
Program <http://www.abc.net.au/am/content/2011/s3141069.htm> at 6 May 2011. 
3 For a summary of this action and the surrounding circumstances, see: Donald Rothwell, Australia v. 
Japan: JARPA II Whaling Case before the International Court of Justice (2010) Hague Justice Portal 
<http://www.haguejusticeportal.net/eCache/DEF/11/840.html> at 2 July 2010. 
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article compares these two approaches, concluding that the Greenpeace approach has 

been more successful.4 

 

This article proceeds as follows. First, I describe the domestic context of Japan’s 

decision to recall its whaling fleet before the anticipated end of the 2010-11 whaling 

season. The Japanese Government’s stated reason was that the continuing violent 

activities of anti-whaling protesters made it impossible to guarantee the safety of the 

crew members of the whaling fleet.5 The subtext is that the political economy that 

drives Japan’s research whaling program has recently been subject to new levels of 

scrutiny. Second, I outline the circumstances surrounding the trial of the ‘Tokyo 

Two’, two Greenpeace activists convicted in Japan of trespass and theft committed in 

the course of a unilateral investigation into allegations of embezzlement in the 

whaling industry. I argue that this trial seems to have had a significant impact on the 

level of transparency afforded to Japan’s whaling industry. Third, I analyse the trial of 

Pete Bethune, an environmental activist from New Zealand convicted in a Japanese 

court of a number of offences committed in the course of obstructing the Japanese 

whaling fleet in the Southern Ocean. Finally, I conclude that a comparison of the two 

trials has some important lessons for the theory and practice of activism and may shed 

some light on the future of the ‘whale wars’. 

 

                                                

4 This article builds on my previous article, Trevor Ryan, ‘Sea Shepherd v Greenpeace? Comparing 
Anti-Whaling Strategies in Japanese Courts’ (2009) 7 New Zealand Yearbook of International Law 
131. 
5 Institute of Cetacean Research website, above n 2. 
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II THE DOMESTIC CONTEXT OF JAPAN’S ABORTED 2010-11 

WHALING SEASON 

 

The International Convention on Whaling permits Japan to conduct lethal research 

whaling and to sell surplus whale meat.6 Given that the enterprise is conducted under 

scientific rather than commercial auspices, it presumably must have limits of scale. 

Australia’s position reflects commentary that Japan’s current quotas may constitute an 

abuse of rights.7 In short, Japan’s research whaling could be regarded as de facto 

commercial whaling. Accordingly, Sea Shepherd claims that its obstructionist 

activities have damaged the profitability of Japanese whaling by restricting supply.8 It 

seems, however, that the recent decision to call the whaling fleet back early is as 

much a matter of demand (or lack of it) as supply. In recent years, the unsold frozen 

supply of whale meat in Japan has steadily increased, imposing significant costs in its 

own right. This is despite a gradual decrease in the size of the catch. In other words 

the sales of whale meat that, with government subsidies,9 substantially funds the 

research whaling program have significantly declined in recent years. These two 

factors have dealt a significant blow to the finances of the Institute for Cetacean 

Research, the quango directly responsible for overseeing Japan’s research whaling. To 

                                                

6 ‘Notwithstanding anything contained in this Convention any Contracting Government may grant to 
any of its nationals a special permit authorizing that national to kill, take and treat whales for purposes 
of scientific research subject to such restrictions as to number and subject to such other conditions as 
the Contracting Government thinks fit…’: International Convention for the Regulation of Whaling, 2 
December 1946, Article VIII(1). 
7 Rothwell, above n 4; Andrew Hoek, ‘Sea Shepherd Conservation Society v. Japanese Whalers, the 
Showdown: Who is the Real Villain?’ (2010) 3 Stanford Journal of Animal Law & Policy 159, 171; 
Donald K. Anton, ‘Dispute Concerning Japan’s JARPA II Program of “Scientific Whaling” (Australia 
v. Japan)’ (2010) 14(2) The American Society of International Law Insight 
<http://www.asil.org/insights100708.cfm>. 
8 Donald Rothwell, above n 3. 
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balance its accounts, the Institute has presumably had to scale down its operations, 

which comprise domestic and international promotional activities in addition to actual 

whaling and research. 

 

Figure One: Frozen Whale Meat vs Whales Caught in the Southern Ocean  

10 

 

The Director of the Institute has acknowledged the dire future of the whaling industry 

without further subsidies.11 However, the current political climate in Japan is not 

conducive to increased subsidies. First, with rapid ageing and a bloated public debt, 

the competition for public finances has become fiercer than ever. Second, in 2009 a 

new government displaced a fifty-year-old administration that had developed intimate 

(and at times corrupt) ties with the bureaucracy and industry.12 A third, related change 

                                                                                                                                       

9 In 2010, sales from whale meat contributed about AUS$52 million to the Institute’s finances. 
Subsidies accounted for AUS$9.2 million: Institute of Cetacean Research website, 
http://www.icrwhale.org/H22syushi.pdf, accessed 6 May 2011. 
10 Data from: Japanese Government statistics portal 
<http://www.maff.go.jp/j/tokei/kouhyou/suisan_ryutu/index.html>; Fisheries Information Service 
Centre <http://www.market.jafic.or.jp/suisan>; Institute for Cetacean Research website: 
<http://www.icrwhale.org/02-A.htm>. For catch figures, 2010 represents the 2010-11 season.  
11 Whale industry in Trouble, but New Moves Afoot [kujira gyoukai kibishii joujyou shita demo arata na 
ugoki],(27 December 2010) Suisan Keizai Shinbun <http://www.suikei.co.jp/newsfile/NFindex.htm> at 
29 April 2011. 
12 Jeff Kingston, Japan’s Quiet Transformation: Social Change and Civil Society in the Twenty-First 
Century (Routledge Curzon, 2004) 95. 
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is a tightening of the rules on ‘golden parachutes’ from government ministries and 

agencies to quangos and industries supervised by those ministries.13 

 

Within this broader political and economic context, a fourth factor has catalysed 

increased scrutiny of the subsidies and golden parachute practices that have 

characterised the whaling industry. This factor is the trial of the Tokyo Two, 

discussed below. In the wake of this trial, on 22 December 2010, the Fisheries Agency 

announced that it had disciplined five members of its staff for infringing the ethical 

code for public servants.14 This was because they received whale meat from staff they 

had supervised of the private company (Kyodo Senpaku) that conducts Japan’s 

research whaling. Two of these had paid for the meat below market value and later 

sold it. The Fisheries Agency claimed that the amounts were small, amounting to less 

than AUS$800 over 10 years. Nevertheless, the senior official responsible for 

supervising these members of the Fisheries Agency, Jun Yamashita (also an advocate 

for Japan’s whaling program in Parliamentary committees and on the world stage) 

was reprimanded and has since resigned.15 Perhaps most indicative of the new 

sensitivity to perceptions of opaque accounting and personnel practices, the Institute 

has changed its disclosure format. Instead of listing the general background of its 

board members, the Institute now only lists previous jobs in government. Since 

November 2010, for the first time, this column is blank: there are no golden 

                                                

13 PM & Cabinet of Japan Website (2011) <http://www5.cao.go.jp/kanshi/setsumei.pdf> at 6 May 
2011. 
14 ‘Research Whaling- Fisheries Agency: Three Staff Warned for Receiving Souvenir Whale Meat’ 
[chousa hogei: omiyage no geiniku juryou, sanshokuin o keikoku], Mainichi Newspaper, 23 December 
2010 
15 Fisheries Agency Website (2011) <http://www.jfa.maff.go.jp/j/org/outline/meibo/index.html> at 29 
April 2011.  
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parachutes to disclose.16 Though one can only speculate, it appears more than 

coincidence that this ‘spring cleaning’ in one of the pillars of Japan’s whaling industry 

occurred only two months after the verdict was handed down in the trial of the Tokyo 

Two. 

 

III THE ‘TOKYO TWO’ 

 

The trial of the Tokyo Two—Junichi Sato and Toru Suzuki—was, for prosecutors, a 

simple case of trespass and theft.17 For Greenpeace, however, the trial of two of its 

members had greater significance. It was part of a wider anti-whaling campaign that 

targeted consumers on the one hand while investigating and exposing embezzlement 

in the whaling industry on the other.18 In this section, I explain how the Tokyo Two 

were able to turn the criminal courtroom into a forum of wider significance.  

 

Japan is not unique in having a tradition of courtroom conflicts reflecting wider 

social, political, and economic battles. However, according to some, the Japanese 

courtroom has been primarily a site of such battles, especially in fields such as 

product liability, environmental, and minority rights litigation.19 This position is 

                                                

16 Institute of Cetacean Research Website (2011) <http://www.icrwhale.org/YakuinList.pdf> at 29 
April 2011. 
17 ‘Whale Meat Theft, Greenpeace Guilty, Court Rejects Defence on Four Points’ [geiniku settou, 
gureenpiisu yuuzai 4souten bengogawa shuchou sake] Mainichi Newspaper (Japan), 7 September 2010. 
18 Whaling on Trial (28 April 2010) Greenpeace International 
<http://www.greenpeace.org/international/en/publications/reports/whaling-on-trial> at 6 May 2011. 
19 See Frank K Upham, Law and Social Change in Postwar Japan (Harvard University Press, 1987); 
Luke Nottage, Product Safety and Liability Law in Japan: From Minamata to Mad Cows (Routledge, 
2004); Kouichiro Fujikura, ‘Litigation, Administrative Relief, and Political Settlement for Pollution 
Victim Compensation’ in: Daniel H Foote (ed) Law in Japan: A Turning Point (University of 
Washington Press, 2007). 
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related to the argument that—for cultural, structural, or rational choice reasons—the 

courtroom has not been a significant source of dispute resolution in other fields, 

contract and general torts for example.20 The strategy of such ‘political’ litigation is to 

raise the profile of an issue in the national media. The ultimate goals of litigation may 

be quite diverse. They may include securing reparations, exposing and preventing 

injustice, extracting an apology, or compelling the government to personally or 

vicariously establish a compensation scheme for harm suffered. 

 

The trial of the Tokyo Two falls within this tradition. A whaling industry insider 

contacted Sato and Suzuki in January 2008.21 The insider claimed that others in the 

industry routinely embezzled whale meat from the research program with the 

collusion of public officials. Greenpeace Japan launched an investigation into these 

allegations in 2008. This investigation led Sato and Suzuki to a delivery depot in 

Aomori prefecture in Japan’s North. The two entered the depot and confiscated a box 

containing 23.5 kg of prime cuts of whale meat. They presented this is to the Tokyo 

Prosecutors Office as evidence that whalers were siphoning whale meat from the 

annual catch. After initially launching an investigation into the claims, Japan’s 

procuracy dropped this investigation and instead arrested Sato and Suzuki in an 

operation of a scale and nature that seemed disproportionate to the alleged offence. 

Indeed, Amnesty International and a United Nations committee expressed concern 

that the operation and detention could be perceived as state harassment of a non-

                                                

20 See Eric Feldman, ‘Law, Culture, and Conflict: Dispute Resolution in Postwar Japan’ in Daniel H 
Foote (ed) Law in Japan: A Turning Point (University of Washington Press, 2007). 
21 ‘Whaling on Trial’, above n 18. The facts of the investigation are taken from this source and various 
Japanese news reports. 
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government organisation.22 Sato and Suzuki were charged with trespass and theft and 

on 6 September 2010 sentenced to one year’s imprisonment with labour, suspended 

for three years. 

 

Sato and Suzuki perhaps did not anticipate (or deliberately precipitate) the arrest. Yet 

had they conducted a survey of the case law and the charging practices of Japan’s 

prosecutors, they may have been able to predict the outcome. Japan’s superior courts 

have typically been unsympathetic to persons accused of property crimes committed 

in the name of a higher cause, such as pacifism, freedom of expression, or 

conservationism.23 This is not to suggest that Japanese courts are more positivistic or 

legalistic than Australian or other courts. Japanese courts have often invoked 

community standards in matters such as those relating to the very offences of which 

Sato and Suzuki were convicted.24 The courts have tended to find that committing 

property damage or trespass to achieve certain goals (even of a public interest nature) 

exceeds a level condoned by community standards.25 

 

Despite the case law, Sato and Suzuki have consistently demonstrated that their goals 

transcend what many may regard as ‘success’, namely an acquittal. These goals 

include changing community standards by attracting sustained media attention to their 

cause. Though initially more successful on the international stage,26 after the passage 

                                                

22 Report of the Working Group on Arbitrary Detention (16 February 2009) UN Human Rights Council 
<http://www.unhcr.org/refworld/docid/49b7b4d62.html> at 6 May 2011. 
23 Ryan, above n 5, 147-151. 
24 Ibid. 
25 Ibid. 
26 See: Tokyo Two: Online March for Justice (21 August 2010) Greenpeace 
<http://www.greenpeace.org/international/en/campaigns/oceans/whaling/ending-japanese-
whaling/whale-meat-scandal/tokyo-two-march-for-justice> at 6 May 2011. 
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of two years Greenpeace managed to raise significantly the domestic profile of the 

trial and the related allegations of embezzlement. Sato and Suzuki’s legal team were 

methodical in mounting a legal defence that centred on Greenpeace’s investigative 

activities into the alleged embezzlement.27 Despite the conviction, through 

incremental successes in the admission of evidence, Sato and Suzuki were able to 

transform the court into a national and international forum for their allegations to be 

heard and tested.28 They succeeded in opening up the trial to hear evidence from an 

international expert (Professor Dirk Voorhoof of the University of Ghent) in whistle-

blower laws, freedom of expression, and the right to information. Perhaps more 

importantly, they succeeded in having whaling industry whistle-blower testimony 

admitted as evidence.29 Though only partially successful, shrewd use of recently 

strengthened evidence, procedure, and freedom of information rules persuaded the 

court to test these allegations. This was despite clear reluctance on the part of 

prosecutors to divulge what information was gathered in the aborted investigation into 

the allegations of embezzlement.30 

 

Admittedly, Sato and Suzuki’s defence team failed in the conventional sense of 

securing an acquittal. Nevertheless, failure to acquit is not necessarily the mark of a 

poor defence lawyer in Japan. Japan’s conviction rate is notoriously high.31 Despite 

                                                

27 Ryan, above n 5, 162-167. 
28 Ibid. 
29 Ibid. 
30 ‘Report from the ‘Greenpeace Whale Meat Trial’, Japan Alternative News for Justice and New 
Cultures (Japan, online) 19 February 2010) <http://www.janjannews.jp/archives/2678536.html> at 6 
May 2011. 
31 Koya Matsuo, ‘Development of Criminal Law Since 1961’ in: Daniel H. Foote (ed) Law in Japan: A 
Turning Point (University of Washington Press, 2007) 325. 
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widespread condemnation and valid concerns,32 some of the factors behind this 

conviction rate, such as meticulous investigations and prudent charging decisions, 

may actually increase the quality of justice in Japan.33 It is in this light that the 

individual procedural and evidential victories throughout the trial should be noted. 

These victories are clearly attributable to the quality of legal representation, which 

reflects the organisational strength of Greenpeace. 

 

Sato and Suzuki’s incremental victories also reflect the fact that Greenpeace allied 

itself to a parallel movement in Japan’s legal system, namely the broader movement 

for political rights and freedoms. Their defence team was led by Yuichi Kaido. Kaido 

is a protégé of the senior defence counsel in the seminal 1978 Nishiyama case.34 In 

that case, the defence was also unsuccessful in overturning a conviction of eliciting 

classified information from a public servant related to a secretive deal between Japan 

and the United States. Activist lawyers like Kaido saw the trial of Sato and Suzuki as 

an opportunity to reopen the freedom of expression issues canvassed in that case.35 

There was therefore a natural fit between this broader movement and the Tokyo Two, 

as self-proclaimed investigators of questionable official conduct. Another factor that 

created space to reopen the issues considered in the Nishiyama case is the past decade 

of reform espousing liberal ideals such as the rule of law, accountability, 

transparency, and a civil society empowered by law.36 

                                                

32 See, for example: Norimitsu Onishi, ‘Coerced confessions: Justice derailed in Japan’, New York 
Times (New York) 7 May 2007. 
33 David Johnson, The Japanese Way of Justice (Oxford University Press, 2002) 138, 156. 
34 32 Keishu 3, 457 (Supreme Court of Japan, 31/5/1978). 
35 ‘Report from the ‘Greenpeace whale meat trial’, above n 31. 
36 Daniel H. Foote (ed) Law in Japan: A Turning Point (2007), xx; Katsuya Uga, ‘Politics of 
Transparency in Japanese Administrative Law’ in: Daniel H Foote (ed), Japanese Law: A Turning 
Point (University of Washington Press, 2007). 
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The alignment of goals between the key individuals and allied movements is evident 

in Sato and Suzuki’s defence.37 Their defence was that their act was one of 

investigation rather than theft. This had three pillars. First, they lacked the requisite 

intent to steal because their act was merely a temporary confiscation for the purposes 

of an investigation. Second, their act was necessary because the law enforcement 

institutions of the State had turned a blind eye to official wrongdoing. Third, the pair 

had a right under international human rights law, including the International Covenant 

on Civil and Political Rights, to investigate and expose official wrongdoing.38 

 

Ultimately, the court did not accept these arguments. But, to reiterate, the crucial 

victory for the Tokyo Two lay in the Court’s permission to lead evidence supporting 

each of these arguments, including testimony of Professor Voorhoof, two whistle-

blowers, and DNA evidence relating to the movement of whale meat in Japan’s 

research whaling program. On the basis of this, despite the conviction, the Court 

acknowledged that officials in Japan’s whaling industry appeared to have behaved 

improperly. In short, the Court approved of the public interest goals of the defendants, 

while sternly rebuking their methods.39 Because of this mixed message, it is 

unsurprising that the significance of the case remains hotly contested. Prosecutors are 

adamant that the case was a simple case of theft and trespass.40 Naturally, Greenpeace 

                                                

37 ‘Report from the Greenpeace whale meat trial’, above n 31. 
38 In Japan, a ratified treaty need not be implemented through legislation to have domestic legal effect, 
depending on whether it is intended to have automatic effect: Kent Anderson and Trevor Ryan, ‘Japan: 
The Importance and Evolution of Institutions at the Turn of the Century’ in: E. Ann Black and Gary F. 
Bell (eds) Law and Legal Institutions of Asia (Cambridge University Press, 2011) 134. 
39 ‘Report from the Greenpeace whale meat trial’, above n 31. 
40 ‘Whale meat theft, Greenpeace guilty’, above n 18. 
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emphasises the implicit criticisms made by the Court of official misconduct.41 In this 

author’s view, the significant changes that occurred in this industry soon after the 

verdict demonstrate sensitivity to this implicit criticism within Japan’s officialdom. 

These include officials within the Institute and the Fisheries Agency immediately 

responsible for overseeing research whaling, and possibly more senior officials and 

politicians from Prime Minister and Cabinet, the Ministry of Foreign Affairs, and 

Ministry of Fisheries and Agriculture. Each of these bodies has a stake in the domestic 

or international perceptions that surround the whaling industry. 

 

Until and during the trial, the Fisheries Agency had largely succeeded in frustrating 

attempts to bring transparency to whaling research subsidies through freedom of 

information applications.42 It had also succeeded in deflecting accusations of 

embezzlement by invoking cultural norms related to travel and gift giving (o-

miyage).43 It was only when this probing was stamped with the authority of a court 

that the admissions and apologies on the part of the Agency were forthcoming. The 

cultural change within the Fisheries Agency and the Institute brought about by this 

seemingly minor chain of events may be of such a degree to severely damage the 

momentum of the whaling industry and its vocal lobbyists. This may explain the 

temporary cooling off of Japan’s whaling activities. This is not inconsistent, however, 

with Japan maintaining a longer-term goal of resuming commercial whaling on the 

basis of scientific assessments of whale populations. 

                                                

41 Greenpeace Japan, ‘Whale meat trial, unjust sentence of 1 year with labour suspended (kujiraniku 
saiban, shikou yuuyotsuki choueki 1nen no futouhanketsu)’ (press release, 6 September 2010) 
<http://www.greenpeace.or.jp/press/releases/pr20100906t2_html, accessed> at 6 May 2011. 
42 Greenpeace International, above n 19, 17. 
43 Ibid. 
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IV PETE BETHUNE 

 

The case of Pete Bethune provides a natural comparison with that of the Tokyo Two 

due to the timing of the cases, the motivations of the defendants, the charges laid, and 

the outcomes. In both cases, anti-whaling organisations treated Japan’s justice system 

as an instrument to pursue the larger goal of ending Japanese whaling. However, Sea 

Shepherd was much less successful in the contest with prosecutors about the 

significance of the trial. This may seem unusual, given that reporting in Australia, 

New Zealand, and Japan viewed the case as primarily a diplomatic issue surrounding 

whaling.44 Indeed, the case represented the first opportunity for arguments relating to 

the legality of Japanese whaling to be heard in a Japanese court. To understand why 

Sea Shepherd failed where Greenpeace appears to have succeeded, it is necessary to 

examine the Bethune case in some detail. 

 

Pete Bethune is an environmental activist from New Zealand and was a member of 

Sea Shepherd from 2009, though has since become estranged from the organisation.45 

Bethune assisted Sea Shepherd in its obstructionist activities in the capacity of captain 

                                                

44 Mark WIllacy, Brown Wants Australia to Retaliate in Whaling Furore (2 April 2010) ABC News 
<http://www.abc.net.au/news/stories/2010/04/02/2863179.htm> at 6 May 2011; Govt Under Fire Over 
Peter Bethune Case (3 April 2010) TVNZ <http://tvnz.co.nz/national-news/govt-under-fire-over-peter-
bethune-case-3446288> at 6 May 2011; ‘Akamatsu Agricultural Minister Deal with This Strictly. The 
Stance Toward Sea Shepherd to Date has Merely Emboldened Them’ (akamatsu noushou, kibishii 
shobun o ukete morau, ima made no taiou ga shii sheppaado o zouchou sasete kita) Yomiuri Newspaper 
Online (Japan, online), 13 March 2010. 
45 Bethune Quits Sea Shepherd Over Lies (10 October 2010) TVNZ <http://tvnz.co.nz/national-
news/govt-under-fire-over-peter-bethune-case-3446288> at 6 May 2011. 
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and former owner of a futuristic powerboat in the Sea Shepherd fleet, the Ady Gil. He 

came to international prominence when the powerboat collided with one of the ships 

in the Japanese whaling fleet, the Shonan Maru II.46 Bethune has since alleged that the 

captain of Sea Shepherd, Paul Watson, directed him to scuttle the Ady Gil after the 

collision to garner international sympathy.47 At the time of the collision, Sea Shepherd 

reportedly owed Bethune US$700,000 for the purchase of the Ady Gil.48 

 

On 15 February 2010, Bethune secretly boarded the Shonan Maru II to demand 

reparations and effect a citizen’s arrest of the captain. The Shonan Maru II escorted 

Bethune back to Japan, where he was immediately arrested by the Japan Coast Guard 

and ultimately charged with a number of offences. These charges included trespass, 

but also charges relating to the obstructionist activities engaged in by Sea Shepherd 

members throughout the whaling season including assault and obstruction of business. 

 

Just as Sato and Suzuki could have predicted their arrest with some foreknowledge of 

Japan’s legal system, an informed observer could have predicted that Bethune’s 

boarding of the Shonan Maru II could well eventuate in his conviction by a Japanese 

court. Japan has made numerous attempts to bring pressure on flag states and port 

states to restrain harassment and potentially dangerous behaviour on the part of anti-

whaling protest ships.49 These include measures taken through Interpol, the 

                                                

46 Both sides deny responsibility for the collision and neither Australia nor New Zealand authorities 
have been able to apportion blame. 
47 ‘Bethune Quits Sea Shepherd Over Lies’, above n 46. 
48 Tony Wall and Nicholas Coldicott, ‘Home Alone’, Sunday Star Times (New Zealand) 23 May 2010. 
49 Atsuko Kanehara, ‘Legal Responses of Japan to the Impediments and Harassments by Foreign 
Vessels against Japanese Vessels During Research Whaling in the Antarctic Sea’ (2009) 52 Japanese 
Yearbook of International Law 553. 
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International Whaling Commission, diplomatic representations, and formal requests 

under the Convention for the Suppression of Unlawful Acts against the Safety of 

Maritime Navigation. Japan recognises its limited ability to act unilaterally under the 

United Nations Convention on the Law of the Sea.50 However, under that Convention 

(and in domestic law) Japan has jurisdiction over acts committed on the high seas on a 

Japanese vessel.51 Indeed, Bethune’s boarding had a precedent in 2008, in which two 

Sea Shepherd members were subsequently released to an Australian Government 

vessel. The incident in 2008 led to some debate in the Japanese Diet about how best to 

deal with similar future incidents in light of Australia’s apparent reluctance to restrain 

such actions.52 These debates even canvassed what charges could be laid against 

boarders.53 There were also reports in the media that indicated a view among senior 

political and government figures that Japan should adopt a policy of arresting anti-

whaling activists who board Japanese vessels,54 presumably as part of guidelines 

issued by the Fisheries Agency.55 In short, Bethune’s arrest was in part the result of 

Japan’s frustration with the failure of other states (including Australia and the 

Netherlands) to restrain Sea Shepherd’s potentially dangerous conduct toward 

Japanese whaling vessels. 

 

These factors relate only to the predictability of the arrest. It is trends in Japan’s 

justice system and jurisprudence that make the conviction also unsurprising. The 

                                                

50 Ibid; United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into 
force 16 November 1994). 
51 Ibid, Article 92; Criminal Code of Japan 1907, s 1. 
52 Kanehara, above n 50, 568-72. 
53 Ibid. 
54 ‘Akamatsu Agricultural Minister “Deal with this strictly”, above n 45. 
55 Kanehara, above n 50, 568. 
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doctrine that has emerged from comparable cases in Japan’s superior courts is 

consistent with a conviction in this case.56 As already noted, political protest has 

rarely been a successful defence for trespass or vandalism in Japan. Moreover, the 

two-year suspended sentence Bethune received was consistent with the precedents 

relating to the charges laid.57  

 

Despite the predictability of the conviction, it was not a fait accompli. The most 

contestable charges were those of assault and obstruction of business. The assault 

charge was admittedly difficult to defend in the face of meticulous video and 

photographic documentation of Sea Shepherd’s activities by the whaling fleet.58 

Bethune admitted to launching bottles of butyric acid (rancid butter) at the Shonan 

Maru II.59 The court accepted the evidence of crewmembers of the Shonan Maru II 

that this had caused actual bodily harm to at least one crewmember. 

 

Japanese law has an equivalent to criminal recklessness in the common law.60 

Therefore, it was not necessary for the prosecution to demonstrate that Bethune 

intended to cause harm, merely that he had ‘reconciled himself’ with the possibility 

that his conduct would satisfy the requisite physical component of assault. Yet, 

despite the quality of photographic and video evidence presented, it was hardly 

                                                

56 Ryan, above n 5, 147-52. 
57 Ibid. 
58 See: Illegal Harrassment and Terrorism against ICR Research (2011) Institute of Cetacean Research 
<http://www.icrwhale.org/gpandsea.htm> at 6 May 2011. 
59 Information about the judgment and proceedings were obtained though: Live Courtroom (houtei 
raibu) (2010) Sankei News <http://sankei.jp.msn.com/court/court.htm>. While not an official court 
transcript, this service, introduced by Sankei News upon the inauguration of the new lay-assessor 
system, provides very detailed (albeit edited) accounts of the proceedings of trials of public interest. 
60 Ryan, above n 5, 151. 
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conclusive. This raises the question of why the defence team did not press harder to 

impugn the evidence of the alleged victims and the witnesses for the prosecution. 

Instead, Bethune unsuccessfully challenged the charge on the basis that he did not 

have the requisite criminal intent. I return to this apparent anomaly below. 

 

It is perhaps more revealing to consider a charge that Bethune did not contest—

obstruction of business. As noted above, this was the first opportunity to have the 

legality of Japanese whaling aired in a Japanese court. Absent were the strategies 

employed in the Greenpeace trial of calling international expert witnesses, whistle-

blowers, and a sustained attempt to portray the whalers as the ‘true’ wrongdoers. 

Admittedly, a key difference is that the allegations of embezzlement raised in the 

Greenpeace trial had a stronger foundation in domestic law. The legality of whaling in 

the Southern Ocean in international law is highly contested. A second difference is 

that Bethune was facing charges of a more serious nature with a higher sentence 

attached.  

 

Both of these factors may have played a role in guiding the strategy of Bethune’s 

Japanese lawyers. The thrust of Bethune’s defence was consistent with an approach 

designed to elicit lenience from the court at the expense of using the court as an anti-

whaling forum. This is likely related to advice from the Japanese defence team 

relating to the diverging punitive and lenient tracks of Japanese justice. A defendant is 

faced with the difficult reality that, once the powerful procuracy has made the crucial 

decision to charge, the probability of acquittal is very small. Game theory might 

suggest that under these conditions a defendant convinced that he or she is right or 



172 CANBERRA LAW REVIEW [(2011) 

 

innocent could nonetheless engage actively in the rituals of remorse and restitution so 

highly valued in the Japanese justice system.61 The alternative is the punitive ‘track’ 

associated with not showing remorse. Of course, this is hardly a dilemma unique to 

Japan, and is probably more prevalent in jurisdictions such as the United States with 

an official plea-bargaining regime.62 Nevertheless, there are signs that Bethune’s 

Japanese defence team shepherded him toward performing these rituals. For example, 

on Bethune’s initial appearance, the following exchange occurred: 

Bethune: ... first, I deny the charge of assault. I had no intention to cause anybody any harm. 

Also, I admit throwing a bottle containing butyric acid, but there are various circumstances 

forming the background to that which I would like to make clear during the trial. I admit to the 

infringement of the Swords and Firearms Act. I also admit to cutting a net. 

Tawada CJ: Do you also admit to the fact of trespassing upon the ship? 

B: I admit entering the Shonan Maru 2, but I had just cause to do so. 

CJ: [clarifying an apparent misinterpretation] Do you also admit to the fact of trespassing 

upon the ship having cut the anti-boarding net with a knife? 

B: Yes. 

Lawyer: [responding to the Judge] my client disputes the intent to assault, the causation, and 

the degree of harm incurred. He admits all the other facts.63 

 

From this it might be inferred that despite apparent ambivalence on Bethune’s part, 

his Japanese lawyers shepherded him toward a lighter conviction than the court 

may otherwise have imposed. This approach diverged significantly from that of 

Bethune’s Sea Shepherd-funded American lawyers, who consistently impugned the 

                                                

61 Johnson, above n 34, 56. 
62 Ibid, 238. 
63 ‘Live Courtroom’, above n 60. 
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integrity of Japanese justice through the media.64 This divergence in strategies may 

be related to a tenuous relationship between Bethune and Sea Shepherd, which 

unravelled in the wake of the trial. The court, in turn, played its role in the rituals 

associated with the lenient ‘track’ of Japanese justice. Indeed, the court recognised 

mitigating factors to a degree not warranted even by Bethune’s own testimony. 

After castigating Bethune for his ‘violent obstructionist acts’, the Court 

commended Bethune’s admissions of guilt with regard to the charges other than 

assault, his absence of a criminal record in Japan (which was hardly surprising), 

and his guarantee not to participate in anti-whaling activities in the Southern 

Ocean. Presumably to his Japanese lawyer’s chagrin, any such guarantee was 

ambivalent at best: 

Prosecutor: ... please listen carefully to this question. When you responded to a question from 

your lawyer, you said that you would not again participate in a campaign in the Southern 

Ocean, didn’t you? 

Bethune: Yes. I think I probably won’t. 

P: When you say ‘probably’, does this mean you are undecided? 

B: I can’t say what I will be doing in 20 years time. 

P: For what reason do you currently think that you will not participate in Sea Shepherd’s 

activities again? 

B: there are other activities that I can participate in to protect the environment. 

P: Will you continue anti-whaling activities in areas beyond the Southern Ocean? 

B: At this stage, I haven’t clearly decided what activity I will do. 

P: Will you continue to be a member of Sea Shepherd? 

B: I don’t know. 

                                                

64 Anti-Whaling Activist to be Made an Example – Lawyer’ (3 April 2010) Radio National AM Program 
<http://www.abc.net.au/am/content/2010/s2863525.htm> at 31 July 2010. 
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In summary, Sea Shepherd was not successful in turning the courtroom into a forum 

to press its anti-whaling agenda. This is due to a number of factors, including a clear 

early indication by the court that it was not amenable to such a strategy,65 and the role 

played by Bethune’s Japanese lawyers. Ultimately, however, there was little 

indication that Bethune was willing to risk his freedom for the anti-whaling cause. In 

this author’s view, this is the defining difference between Bethune’s case and the case 

of Sato and Suzuki. 

 

V LESSONS FOR ACTIVISM? 

 

In this section, I attempt to make some generalisations from a comparison between the 

Greenpeace and the Sea Shepherd trials in Japan. The first lesson is one about 

coordination. From the perspective of a state such as Australia, the question of how to 

stop Japanese whaling could be framed as a question of diplomacy, invoking concepts 

such as ‘soft’ and ‘hard’ power.66 It could also be framed as an international 

‘regulatory’ question: how best to achieve compliance with legal or other standards 

(aside from the question of whether there is consensus about those standards). There 

is certainly support in regulatory theory for a combination of approaches involving 

varying degrees of persuasion and compulsion67 on the part of State and non-State 

                                                

65 Ryan, above n 5, 160. 
66 See Joseph Nye, Soft Power: The Means to Success in World Politics (Public Affairs, 2004). 
67 See Ian Ayers and John Braithwaite, Responsive Regulation: Transcending the Deregulation Debate 
(Oxford University Press, 1992). 
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parties.68 Accordingly, the two cases considered in this article could fit within a wider 

spectrum of legal, diplomatic, economic, and political incentives and sanctions.  

 

With such decentralisation, however, comes a lack of coordination. There is no clear 

consensus of goals within the anti-whaling ‘community’. Because there is significant 

contestation about the status of Japanese whaling under international law, an anti-

whaling coalition cannot simply coalesce around a clear legal standard. International 

law experts are dubious about Australia’s case in the International Court of Justice, 

even while conceding that the case has some legal merit.69 Australia’s position would 

be significantly weaker if it were to lose the case and even if it were to win, much 

would depend on Japan’s response. 

 

At a domestic level, an approach based on enforcement of a legal standard is more 

feasible (even by a non-state actor through private law). This occurred in Humane 

Society International Inc v Kyodo Senpaku Kaisha Ltd,70 in which HSI secured an 

injunction in the Federal Court of Australia against Japanese whaling in Australia’s 

Whaling Sanctuary (created by Australian law). Nevertheless, the Court 

acknowledged the practical impossibility of enforcing this injunction.71 As with the 

decision to take Japan to the ICJ, attempts to enforce such legal claims could even 

                                                

68 Peter N. Grabosky, ‘Using Non-Governmental Resources to Foster Regulatory Compliance’ (1995) 8 
Governance: An International Journal of Policy and Administration 4, 527-8. 
69 Anton, above n 8. 
70 Humane Society International Inc v Kyodo Senpaku Kaisha Ltd [2008] FCA 3; see Rachel Baird and 
Chantal Le Feuvre, ‘They Said They’d Never Win: Humane Society International Inc v Kyodo 
Senpaku Kaisha Ltd’ (2008) 11 Asia Pacific Journal of Environmental Law, 147. 
71 Ibid, 20. 



176 CANBERRA LAW REVIEW [(2011) 

 

jeopardise Australia’s territorial claims.72 Despite this legal uncertainty, anti-whaling 

bodies are united in their broad goal of ending Japanese whaling in the Southern 

Ocean. Regulatory theory (and common sense) tells us that a coordinated effort to 

bring about this goal is more likely to succeed than a divided effort.  

 

As with many other movements in history, the division among anti-whaling bodies is 

one of means rather than ends. There is no doubt that non-State bodies have long had 

a role in contributing to norms of international law, even in a State-centric 

international community. However, it sets a dangerous precedent for a non-State body 

to use force unilaterally to enforce its agenda, whether based on positive law, natural 

law, or some other standard.73 It is questionable whether the anti-whaling movement 

can be coordinated given the divide over appropriate means between Sea Shepherd 

and other non-state bodies, such as Greenpeace, which have denounced (or 

renounced) physical confrontation on the high seas. 

 

The two trials considered by this article demonstrate that division with regard to 

means can be destructive of common goals. Japanese reportage of the Bethune trial 

eclipsed domestic media coverage of the Tokyo Two. Bethune’s trial in Japan became 

a focal point for Japan’s whaling lobby to inflame public sentiment over what was 

perceived to be a violent and dangerous anti-whaling campaign condoned by the 

Australian government. Arguably, this has deflected the attentive public’s gaze away 

                                                

72 See: Donald K Anton, ‘Australian Jurisdiction and Whales in Antarctica: Why the Australian Whale 
Sanctuary in Antarctic Waters Does Not Pass international Legal Muster and is also a Bad Idea as 
Applied to Non-Nationals’ (2008) 11 Asia Pacific Journal of Environmental Law. 
73 Hoek, above n 8, 192. 
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from the practices within the whaling industry that the Tokyo Two were attempting to 

expose through their trial at great personal expense. 

 

Second, the two cases may have lessons for political and environmental activism. 

‘Direct action’ seems by definition antithetical to legal or political argument. Yet civil 

disobedience and direct action necessarily extends to action in the courts when an 

activist is apprehended by the State. The choice for such an activist is typically to 

either invoke and challenge the law through legal argument, or reject the law on the 

grounds of a higher natural law. The direct goal of the Tokyo Two is grounded in a 

view of natural law or morality (or at least contested international law) that values 

animal welfare and conservation. However, their indirect method at trial was to 

invoke the positive domestic law relating to freedom of information and expression, 

and embezzlement. In short, their physical, conviction-based activism in is 

inextricably linked to their legal activism, making the distinction a false dichotomy at 

least in these circumstances. 

 

Bethune’s choice seems to have been to avoid Japanese law, rather than invoke or 

reject it. As I have attempted to demonstrate, Bethune’s (albeit ambivalent) approach 

was to elicit a lenient and quick response from the court, which duly occurred. 

Admittedly, the comparison is problematic given the graver charges faced by 

Bethune, who was also likely disoriented by a foreign legal system. Yet Bethune’s 

strategy was consistent with the view that Sea Shepherd’s method is not a brand of 

activism that is designed to extend its reach to the courtroom. For Japan’s Institute of 

Cetacean Research, it is a brand of confrontational activism pioneered (and 
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maintained at least until 2006) ironically by Greenpeace in earlier days before the 

internal split from which Sea Shepherd emerged.74 It is activism that at times poses a 

risk of injury to parties on both sides and therefore constitutes violence, even as 

defined narrowly by some animal rights activists.75 Sea Shepherd members have 

opted for the ‘quick and lenient’ track of Japanese justice before in similar 

circumstances relating to Japan’s dolphin catch.76 Moreover, despite a pledge to the 

contrary, no member of Sea Shepherd boarded a Japanese whaling ship in the 2010-

2011 whaling season. Bethune’s trial in Japan appears to have been unplanned and 

exploited by Sea Shepherd only to the extent that Bethune could be portrayed as a 

victim in the international media.  

 

As measured by the success of these two forms of activism, a conclusion might be 

ventured that a protest movement is more likely to achieve its goals if it coordinates 

various types of activism, including ‘action’ in the courts. Of course, much depends 

on context. In a repressive regime, for example, there may be little to gain from 

invoking the legitimacy of law and State institutions. Activism can test the limits of 

liberalism too. In the context of labour law, the activism of the labour movement has 

been crucial for the legal development of workers’ rights. However, excessively 

confrontational or militant tactics can be counterproductive for the labour movement. 

                                                

74 News (2000-2009) (2010) Institute of Cetacean Research 
<http://www.icrwhale.org/News20012008.htm>; <http://www.icrwhale.org/eng/060108Release.pdf> at 
20 July 2011. 
75 Jared S. Goodman, ‘Shielding Corporate Interests From Public Dissent: An Examination of the 
Undesirability and Unconstitutionality of "Eco-Terrorism" Legislation’ (2008) 16 Journal of Law and 
Policy 823, fn 6. 
76 Ryan, above n 5, 151. 
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This is because such tactics provoke a legislative and judicial backlash.77 Precisely the 

same pendulum effect can be seen in relation to the animal rights movement. As a 

result, some jurisdictions have enacted ‘eco-terrorism’ legislation prohibiting both 

violent acts but also other methods of direct action including the infliction of 

economic harm for environmental goals.78 

 

Moreover, the courts in a liberal society may not always be amenable to social 

activism. Some critical theorists have argued that genuine opportunities to transform a 

court in a liberal judicial system into a political forum or platform have been rare, 

even at the height of the various social movements of the 1960s and 1970s.79 Indeed, 

the experience of civil rights lawyers in United States suggested that law in a liberal 

society can be an impediment rather than an instrument of change.80 Direct and 

sometimes radical action was necessary for the attainment of civil rights. Meanwhile, 

critical theory is sceptical of a narrow use of the term ‘violence’, and instead 

characterises as violence the impact a liberal legal system can have on the 

marginalised.81  

 

Nevertheless, defeat in the courtroom has at times radicalised lawyers to develop new 

critical approaches to practising and thinking about law, and develop capacity within 

                                                

77 Ahmed A. White, ‘The Depression Era Sit-Down Strikes and the Limits of Liberal Labour Law’ 
(2010) 40 Seton Hall Law Review 1, 4. 
78 Goodman, above n 75, 836-7. 
79 Eduardo R.C. Capulong, ‘Client activism in progressive lawyering theory’ (2009) 16 Clinical Law 
Review 109, 166. 
80 Leandra Zarnow, ‘Braving Jim Crow to save Willie Mcgee: Bella Abzug, the Legal Left, and Civil 
Rights Innovation, 1948-1951’ (2008) 33 Law and Social Inquiry, 1035; Takao Tanase, Community 
and the Law: A Reassessment of American Liberalism and Japanese Modernity (Elgar, 2010) 95-105. 
81 Capulong, above, n 78, 173. 
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the legal system to complement activism beyond the courts.82 Capulong argues that 

even in a liberal regime, there is a symbiotic relationship between the ‘progressive 

lawyer’ and the activist client. Indeed, he argues that this is the primary mechanism 

by which the lawyer can effect fundamental social change.83 There is, therefore, 

theoretical support for Greenpeace’s strategy of coordinated action inside and beyond 

the courtroom. This approach can catalyse a mutual transformative effect on law and 

social practices (including whaling). 

 

The third and final generalisation that might be made from these two cases is 

something that should be a platitude in comparative law if it has not become one 

already. Comparative law is no longer a language of categories that substitute for true 

understanding.84 Contact with other jurisdictions benefits from mutual understanding. 

It was only with an insider’s understanding of the Japanese legal system that 

Greenpeace was able to transform a small prefectural courtroom into a platform to 

advocate transparency in the Japanese Government’s relations with the whaling 

industry. Sea Shepherd could not capitalise on its opportunity to do this in the Tokyo 

District Court. This was only partly because of an ambivalent champion. It was 

primarily because Sea Shepherd demonstrates little understanding of the legal, social 

and political context in Japan. It was because of this understanding that Greenpeace 

Japan has renounced physically confrontational methods. Instead, it has undertaken a 

coordinated effort to attack the political economy of whaling in Japan through an 

alliance with progressive lawyers. Of course, this understanding is in large part due to 

                                                

82 Zarnow, above, n 79, 1035. 
83 Capulong, above, n 78, 109. 



10 Can LR 154] TREVOR RYAN 181 

 

the ‘indigenisation’ of Greenpeace to Japan, which presumably was also a strategic 

move of the organisation. 

 

VI CONCLUSION 

 

The above remarks are merely tentative generalisations that might be made from a 

comparison between two Japanese trials connected to whaling. The true causes of 

Japan’s decision to call its whaling fleet back to Japan early in February 2011 can 

only be speculated upon. An informed guess suggests that the decision is related to 

internal reforms to the agencies responsible for implementing and supervising Japan’s 

research whaling. Another informed guess suggests that these changes were catalysed 

by the airing and substantiation in the trial of the Tokyo Two of allegations of 

improper conduct within the partially taxpayer-funded research-whaling program. 

This is not to downplay other causal factors, which include Japan’s change of 

administration, a decade of domestic law reform dedicated to liberal ideals such as 

transparency and the rule of law, Japan’s dire financial situation, decreased consumer 

demand for whale meat, and international pressure. Yet, the timing of events suggests 

that the trial of the Tokyo Two was an essential catalyst for change despite the failure 

to secure an acquittal for the pair. 

 

If a new era of transparency in Japan has indeed dawned, the days of Japan’s 

subsidised research whaling program of the scale reached in the 2005-06 season may 

                                                                                                                                       

84 See Michele Graziadei, ‘Transplants and receptions’ in: The Oxford Handbook of Comparative Law, 
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be numbered. However, this does not necessarily change Japan’s long-term goal of 

resuming sustainable commercial whaling. This author shares the doubts of others 

whether—even aside from the ethics of whale hunting methods—questions 

concerning the sustainability of whaling can be answered by science alone.85 Nor do 

the historical contingencies that led to the creation of the International Convention on 

Whaling create clear norms in international law that can determine the dispute 

definitively. Nevertheless, unless a new paradigm emerges, Japan will likely continue 

to assert its rights (at least in principle) to conduct research whaling. The scale of 

whaling in the Southern Ocean will be determined by a number of factors, not least of 

which is the consumer demand needed to sustain the program. However, Japan, like 

all modern, liberal democracies, is a jurisdiction where force has no legitimacy unless 

supported by positive law. To the extent that a non-state party can have an impact on 

the scale of Japan’s research whaling, it is those groups that can marshal the 

legitimating languages of positive law and science—rather than (mere) morality or 

force—that will succeed. 

 

                                                                                                                                       

(Oxford University Press, 2006). 
85 Luke Nottage, Whaling: What Can Law Add to Science, Economics, Ethics and Politics? (4 July 
2008) East Asia Forum <http://www.eastasiaforum.org/2008/07/04/whaling-what-can-law-add-to-
science-economics-ethics-and-politics>, at 20 July 2011. 



10 Can LR] TESSA KELMAN  183 

 

MILLER v MILLER: CASE NOTE 

TESSA KELMAN ∗ 
 

I INTRODUCTION 

 

The High Court case of Miller v Miller1 dealt with the defence of joint illegal enterprise, and 

in particular the effect of one party’s withdrawal from the enterprise in establishing a duty of 

care. The decision undoes the approach of previous unanimous High Court decisions, 

which provide that one illegal user of a vehicle does not owe a duty of care to a 

passenger complicit in the illegal use.2  

 

Previously, the Court has stated that to find a duty of care would ‘impair the 

normative influence of the criminal law’3 or that public policy ‘militated against the 

erection of a duty’.4 Previous decisions have been inconsistent and ‘contaminated by 

serious confusion … [with] the potential to produce significant injustice.’5 The finding 

of a duty of care in Miller rests on the idea that withdrawal from the joint enterprise is 

sufficient to establish a duty of care between the two parties.  

 

 

                                                

∗ Student editor, Faculty of Law, University of Canberra. 
1 Miller v Miller (2011) HCA 9.  
2 See: Smith v Jenkins; Gala v Preston below. 
3 Gala v Preston (1991) 172 CLR 243, 254-5. 
4 Ibid. 
5 J Goudkamp, ‘The Defence of Joint Illegal Enterprise’ (2010) 34 Melbourne Law Review 426. 
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II FACTS 

 

In the early hours of 17 May 1998, the plaintiff (Danelle Miller ‘Danelle’), aged 16 

years of age at the time had been drinking and wandering in the streets in a Perth 

suburb with her sister and cousins. The last train had left, and Danelle did not have 

money to pay for a taxi home. So she decided to steal a car.  

 

Having started a car in the car park near the nightclub, the plaintiff asked her older 

sister (Narelle) to drive her and her younger cousin (Hayley) home. The plaintiff was 

aware of the fact that Narelle had been drinking and did not possess a driver’s license. 

At this time an older cousin, the defendant (Maurin Miller ‘Maurin’), then aged 27 

approached the car and offered to drive Danelle, Hayley and Narelle.  He got into the 

driver's seat and several of his friends also entered the car. There were nine 

passengers in the car. 

 

At first the defendant drove safely, before starting to speed and drive through red 

lights. As a result of this behaviour the plaintiff asked the defendant to slow down. 

She twice asked the defendant to stop so that she could be let out of the car. The 

defendant refused these requests stating that they were ‘all right’. 

 

The defendant lost control of the car near the suburb of Maddington. The car struck a 

pole, killing one passenger and injuring the plaintiff, leaving her a tetraplegic. 
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III ISSUE 

 

The central issue in this case was whether the plaintiff could recover damages from 

the defendant.6 While considering this issue, the High Court was largely influenced by 

the fact that the plaintiff had withdrawn from the joint illegal enterprise. The issue 

involved consideration of whether or not the defendant owed the plaintiff a duty of 

care and if her theft of the car, or her subsequent use of the car (or some combination 

of both her theft and her use of the car), defeats her claim for damages for 

negligence.7 In coming to their decision, the Court considered the statutory purpose of 

s 371A of the Criminal Code (WA) (‘the Code’). This section makes it an offence to 

take or use a motor vehicle without the consent of the owner or person in charge of 

the vehicle. 

 

IV TRIAL JUDGE'S DECISION AT FIRST INSTANCE 

 

The plaintiff commenced proceedings in the District Court of Western Australia. The 

defendant relied on the joint illegal enterprise defence on the ground that, at the time 

of the accident, the plaintiff was complicit in his breach of s 371A(1) of the Code. The 

primary judge, Schoombee DCJ held that the defendant did owe the plaintiff a duty of 

care on the basis that:8 

                                                

6 Miller v Miller (2011) HCA 9, [5]. 
7 Ibid. 
8 J Goudkamp, above n 5.  
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1. the plaintiff expected the defendant to take good care of her;9 

2. the defendant regarded himself as responsible for the plaintiff’s 

welfare;10 

3. the plaintiff did not appreciate that the journey would be fraught with 

risk;11 and 

4. the parties were not engaged in a ‘joy-ride’. They were travelling to the   

plaintiff’s home.12 

 

V ON APPEAL  

 

The Court of Appeal of the Supreme Court of Western Australia (McLure, Buss and 

Newnes JJA) held that the defendant owed the plaintiff no duty of care.13 In their 

decision, their Honours emphasised:14 

1. that the offence of unlawfully using a motor vehicle is a serious one;15 

2. that the defendant was, to the plaintiff’s knowledge, intoxicated and 

unlicensed;16 

3. that the vehicle was grossly overloaded;17 and 

                                                

9 In his statement of defence, the defendant pleaded the defence of voluntary assumption of risk and 
denied that he failed to exercise reasonable care. Reliance on these pleas was later waived: Miller v 
Miller (2008) 57 SR (WA) 358, 2. (Schoombee DCJ). 
10 Ibid, [77]. 
11 Ibid, [96]-[107]. 
12 Ibid, [85]-[87]. 
13 Miller v Miller (2009) WASCA 199. 
14 This summary of reasoning is drawn from J Goudkamp, above n 5. 
15 Miller v Miller (2009) 54 MVR 367, [78]. 
16 Ibid, [78] (BussJA), 400, [149]-[150] (NewnesJA). 
17 Ibid, [78], [151]. 
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4. that the reasonable person in the plaintiff’s position would have realised that 

the journey would be extremely hazardous.18 

 

This denial of a duty of care rested upon the principle that Maurin and Danelle had 

engaged in a joint illegal enterprise when they illegally used a motorcar without 

consent of the owner contrary to s 371A of the Code. 

 

VI THE HIGH COURT 

 

French, Gummow, Hayne, Crennan, Kiefel and Bell found a duty of care to exist.19 

This decision was on the basis that by the time the accident occurred the defendant 

and plaintiff were no longer engaged in a joint illegal enterprise.20 Although the 

plaintiff had stolen the car, she had withdrawn from that joint enterprise when she 

asked the defendant to slow down before saying that she wanted to get out of the car.21 

 

Heydon J, in dissent, argued that the plaintiff’s expression of withdrawal was not 

sufficient, pursuant to the requirements of s 8(2) of the Code.22 Section 8(2) states that 

                                                

18 Ibid, [79]-[81] (BussJA), 387, [90] (NewnesJA).  
19 Miller v Miller (2011) HCA 9, [107]. 
20 Ibid, [106]. 
21 Ibid, [103]. 
22 Section 8(2) was introduced in 1986. In 1995, when the Criminal Code (Cth) was enacted, it 
included s 11.2(4): 
A person cannot be found guilty of aiding, abetting, counselling or procuring the commission of an 
offence if, before the offence was committed, the person: 
 (a) terminated his or her involvement; and 
 (b) took all reasonable steps to prevent the commission of the offence. 
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a person cannot be found guilty of aiding, abetting, counseling or procuring the 

commission of an offence if, before the offence was committed, the person: 

a) terminated his or her involvement; and 

b) took all reasonable steps to prevent the commission of the offence. 

 

In addressing s 8(2)(b) Heydon found that the plaintiff in simply asking to be let out, 

had not taken all reasonable steps to prevent the commission of the crime. 

 

VI RELEVANT COMMON LAW  

 

Their Honours established that the current law did not clearly deal with the applicable 

principles in Miller . A summary of the following cases was provided as a means of 

facilitating a background to the law and examining past application of the relevant 

principles. 

 

A Henwood v Municipal Tramways Trust23  

 

In Henwood, the plaintiffs sued in respect of the death of their son, who contrary to a 

by-law made under statute leaned out of a train and hit his head on poles erected by 

the defendant, Tramways Trust.24 Dixon and McTiernan JJ pointed out in Henwood 

that there was a direct connection between the illegal act and the injury.25  

                                                

23 Henwood v Municipal Tramways Trust (1938) 60 CLR 438 (SA). 
24 Miller v Miller (2011) HCA 9 at 22. 
25 Henwood v Municipal Tramways Trust (1938) 60 CLR 438, 458. 
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Henwood was not reffered to in detail by their Honours. It was mentioned briefly in 

order to establish that causation alone is not a determinative criterion when finding a 

duty of care.  

 

B Smith v Jenkins26  

 

In Smith, the Court concluded that the plaintiff could not recover damages from the 

driver of the motor vehicle, which both the plaintiff and driver were illegally using 

when an accident occurred.27 Each member of the Court gave different reasons for this 

conclusion, influenced by public policy considerations. Some have viewed the case as 

saying that people involved in illegal activity owe no duty of care to each other.28 

 

Of particular note, it was stated in Smith that in considering whether one party owes a 

duty of care to another, it is necessary to consider the whole of the relationship 

between the parties.29 When establishing a duty of care, consideration must involve 

‘[t]he totality of the relationship between the parties, not merely the foresight and 

capacity to act on the part of one of them.’ 30 

 

 

                                                

26 Smith v Jenkins (1970) 119 CLR 397. 
27 Miller v Miller (2011) HCA 9, [40]. 
28 See the reasoning of Barwick CJ and Owen J in Smith v Jenkins (1970) 119 CLR 397. 
29 Miller v Miller (2011) HCA 9, [46], referring to Graham Barclay Oysters Pty Ltd v Ryan (2002) HC 
54. 
30 Miller v Miller (2011) HCA 9, [46], referring to Graham Barclay Oysters Pty Ltd v Ryan (2002) HC 
54. 
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C Jackson v Harrison31  

 

In Jackson, the plaintiff was a passenger in a motor vehicle driven negligently by the 

defendant. The plaintiff was injured due to the negligent driving of the defendant and 

sued for damages for personal injury. At the time of the accident the defendant was 

driving while disqualified, the plaintiff knew this and was found to be a joint 

participant in commission of the offence.32 

 

It was held by majority (Mason, Jacobs, Murphy and Aickin JJ; Barwick CJ 

dissenting) that the plaintiff was entitled to recover damages,33 with each judge 

providing their own discussion of the relevant principles that led to their finding. Such 

principles included policy issues, and those raised in previous cases. Importantly, 

Mason J concluded that Smith v Jenkins did not establish a general rule that the 

participants in a joint illegal enterprise owe no duty of care to each other.34 

 

D Gala v Preston35 

 

In Gala, the court considered whether a driver of a stolen motor car owed a duty of 

care to a passenger who was injured as a result of the careless driving of the vehicle in 

the course of a joint criminal enterprise which included the illegal use of the vehicle.36 

At that time, a majority of the court favoured the view that a relevant duty of care 

                                                

31 Jackson v Harrison (1978) 138 CLR 438. 
32 Miller v Miller (2011) HCA 9, [50]. 
33 Mason, Jacobs, Murphy and Aickin JJ (Barwick CJ dissenting). 
34 Jackson v Harrison (1978) 138 CLR 438, 453. 
35 Gala v Preston (1991) 172 CLR 243. 
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involved consideration of a relationship of proximity between the plaintiff and the 

defendant.37 

 

It was concluded that there is no reason to depart from the reasoning in Smith v 

Jenkins (which suggested that participants in a joint illegal enterprise owe no duty of 

care to each other)38 and the defendant in Gala v Preston therefore owed the plaintiff 

no duty of care.39 

   

VIII COMMON THREADS IN THE DECIDED CASES 40 

 

The decided cases should be used as a means of understanding the background behind 

the decision in Miller . Ultimately in Miller, the plaintiff was owed a duty of care 

based on the fact that the she had withdrawn from the joint illegal enterprise. This is 

an issue that the cases mentioned above do not deal with, rather they focus closely on 

the themes listed below. 

 

The decided cases establish that the fact that a plaintiff was acting illegally when 

injured as a result of the defendant's negligence, is not determinative of whether a 

duty of care is owed.  

 

                                                                                                                                       

36 Miller v Miller (2011) HCA 9, [57]. 
37 Gala v Preston (1991) 172 CLR 243, 252-253 per Mason CJ, Deane, Gaudron and McHugh JJ. 
38 Jackson v Harrison (1978) 138 CLR 438, 453. 
39 Miller v Miller (2011) HCA 9, [57]. 
40 See Miller v Miller (2011) HCA 9, [70] for a full discussion of these findings. 
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The denial of recovery in cases of a joint enterprise has been for varied reasons 

including: 

1. The non-existence of a duty of care; 

2. Inability to fix a standard of care; and 

3. The fact that the plaintiff assumed the risk of negligence. 

 

The different reasons for a denial of recovery all rest on a policy judgement 

suggesting that: 

1. The court cannot regulate the activities of wrongdoers; or  

2. The court should not regulate such activities. 

 

Contrary to the decision in Miller, the High Court has twice held that one illegal user 

of a motor vehicle cannot recover damages for injuries sustained as a result of the 

negligent driving of another illegal user of the vehicle.41 

 

VIII RELEVANT STATUTORY PROVISIONS 

 

A Illegal use of the car 

 

In jointly using the stolen car, the plaintiff and the defendant together contravened s 

371A of the Code which makes it an offence to take or use a motor vehicle without 

the consent of the owner or person in charge of the vehicle. 

                                                

41 Ibid. 
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At the relevant time, s 371A provided: 

1) A person who unlawfully – 

a) uses a motor vehicle; or 

b) takes a motor vehicle for the purposes of using it; or 

c) drives or otherwise assumes control of a motor vehicle, 

without the consent of the owner or the person in charge of that motor vehicle, is said to 

steal that motor vehicle. 

2) This section has effect in addition to section 371 and does not prevent section 371 from 

applying to motor vehicles. 

 

The purposes of s 371A encompass not only the protection of property rights, but also 

road safety and the prevention of dangerous driving.42 

 

It was held in Miller that this section proscribes and punishes the taking and use of a 

vehicle illegally in such a way, because it recognises that it is often a probable 

consequence of the commission of the crime that the driver will drive recklessly or 

dangerously.43 

 

 

 

                                                

42 Ibid, [89]. 
43 Ibid, [99] provides that ‘the statutory purposes of s 371A are more particular than a general concern 
with road safety. The section proscribes and punishes the taking and use of a vehicle illegally as it does 
because it recognises that, in a case where two or more persons form a common intention to prosecute 
that unlawful purpose, it is often a probable consequence of the commission of the crime that the driver 
will drive recklessly or dangerously.’ 
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B Common purpose 

 

Section 8 of the Code deals with offences committed in prosecution of a common 

purpose. Section 8 provides that: 

1)    When 2 or more persons form a common intention to prosecute an unlawful purpose in 

conjunction with one another, and in the prosecution of such purpose an offence is 

committed of such a nature that its commission was a probable consequence of the 

prosecution of such purpose, each of them is deemed to have committed the offence. 

2)   A person is not deemed under subsection (1) to have committed the offence if, before the 

commission of the offence, the person – 

a) withdrew from the prosecution of the unlawful purpose; 

b) by words or conduct, communicated the withdrawal to each other person with whom 

the common intention to prosecute the unlawful purpose was formed; and 

c) having so withdrawn, took all reasonable steps to prevent the commission of the 

offence. 

 

In dealing with s 8(1), the High Court held that the defendant’s dangerous driving was 

a probable consequence of the theft of the car.44 

 

The requirement in s 8(2)(c) of the Code turns on what the plaintiff could reasonably 

have done in the case at hand to prevent the continued illegal use of the car. The 

majority in Miller held that there were ‘no reasonable steps’ the plaintiff could have 

taken to prevent the continued illegal use of the vehicle.45 

 

                                                

44 See fn 43. 
45 Miller v Miller (2011) HCA 9, [104]. 
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X WITHDRAWAL 

 

In the criminal law, withdrawal from a joint illegal venture can remove liability for 

complicity.46 Prior to the decision in Miller it was unclear whether or not withdrawal 

by the plaintiff from a joint criminal enterprise would result in a duty of care being 

owed by one party to another. The current decision in Miller  rests firmly on the idea 

that withdrawal from the joint enterprise is sufficient to establish a duty of care 

between the two parties. This case sets precedent for the fact that a duty of care will 

be owed by a driver of a stolen vehicle to a passenger who has withdrawn from the 

crime of illegally using the car. 

 

Recognising that an action in negligence does exist in this situation turns on issues 

including:47 

1. the deterrence of criminal conduct; 

2. punishment; 

3. the prevention of wrongful profit;  

4. not condoning breaches of the criminal law; and 

5. distributive justice. 

 

These issues will undoubtedly be the subject of subsequent comments relating to the 

decision in Miller. 

 

                                                

46 See for example Criminal Code s 8(2). 
47 See J Goudkamp, above n 5, 442-446. 
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XI CONCLUSION 

 

The decision in Miller  provides clarification in relation to the joint illegal enterprise 

defence. Miller suggests that where one has sufficiently withdrawn from partaking in 

a joint enterprise, a duty of care may be found to exist.  This decision undoes previous 

aproaches which suggest that a duty of care cannot be found between those involved 

in an illegal activity.48 What sufficiently amounts to a ‘withdrawal’ is contentious, and 

must be considered on a case by case basis. In dealing with the definition of 

‘withdrawn’ in the case at hand, their Honours held that the fact that the plaintiff 

asked the defendant to ‘slow down’ and twice to be let out of the car amounts to her 

having withdrawn from the crime.49 

                                                

48  See for example Smith v Jenkins (1970) 119 CLR 397. 
49 Pursuant to s 8 of the Code. It must be noted that Heydon was in dissent on this issue suggesting that 
more was required in order to satisfy the requirement that all reasonable steps are taken to prevent the 
commission of the crime. See Miller v Miller (2011) HCA 9, [108]-[133]. 
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HOGAN v HINCH: CASE NOTE 

SKYE MASTERS∗ 
 

POSTSCRIPT: Since the author completed this article, Hinch has received a life-

saving liver transplant. The case concluded with Hinch being sentenced to home 

detention for five months on 21 July 2011. As part of this sentence, Hinch was 

prohibited from broadcasting, publishing, giving the interviews and using the Internet 

for all social media. 

 

I INTRODUCTION 

 

Derryn Hinch, the well-known radio broadcaster who is often referred to as the 

‘Human Headline’,1 has long been campaigning against child abuse,2 seeing himself 

as a fighter of what could colloquially be termed the ‘good fight’.3 During this 

prolonged public campaign, Hinch has committed a number of criminal offences 

                                                

∗ Student editor, Faculty of Law, University of Canberra. 
1 Linley Wilkie, ‘Derryn Hinch: Voice of Reason’, Melbourne Weekly (online), 10 April 2011, 
<http://www.melbourneweeklyportphillip.com.au/news/local/news/general/derryn-hinch-voice-of-
reason/2129490.aspx> at 11 April 2011; Dan Silkstone, ‘Priest and Predator’, The Age (online), 11 
October 2003, <http://www.theage.com.au/articles/2003/10/10/1065676160320.html> at 11 April 
2011; Richard Ackland, ‘Hinch Maintains Rage but High Court Says Silence is Golden’, The Age 
(online), 11 March 2011, <http://www.theage.com.au/opinion/hinch-maintains-rage-but-high-court-
says-silence-is-golden-20110310-1bpog.html> at 28 March 2011. 
2 Sally Walker, ‘Freedom of Speech and Contempt of Court: The English and Australian Approaches 
Compared’ (1990) 40 International and Comparative Law Quarterly 583, 587. Interestingly enough, 
while Hinch has been prominent in his fight against sex offenders, he himself engaged in a sexual 
relationship with a girl of fifteen when he was in his thirties, an incident which has seen him labelled as 
a hypocrite by some within the media. However, it must be noted that Hinch claimed this to be an 
honest mistake, believing that the girl was older than she in fact was: Derryn Hinch, An Honest Mistake 
(2005) HINCH.net <http://www.hinch.net/articles_archive05/an_honest_mistake.htm> at 11 April 
2011. 
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relating to the publication of details of proceedings against alleged and convicted 

pedophiles. These actions have seen him charged and convicted of contempt on no 

fewer than three separate occasions.4 In one such contempt case against Hinch, Young 

CJ of the Victorian Supreme Court stated that Hinch ‘placed himself above the law 

and claimed a freedom to determine what he might do and what he might not’.5 

 

More recently, Hinch has been involved in the ‘Name Them and Shame Them’6 

internet campaign and has not been shy in breaching suppression orders to name 

offenders who are the subject of Extended Supervision Orders (ESOs) under the 

Serious Sex Offenders Monitoring Act 2005 (Vic) (the Act). These actions resulted in 

Hinch being charged with five counts of breaching s 42 of the Act. As part of his 

defence against the charges, Hinch challenged the constitutional validity of the 

section. 

 

On 11 March 2011, the High Court handed down a unanimous judgment in Hogan v 

Hinch,7 holding s 42 of the Act valid and ordering that the criminal matter be referred 

back to the Magistrates’ Court of Victoria.8 

 

This case note breaks down the High Court judgment through six sections: 

                                                                                                                                       

3 Guilty Hinch Rails at ‘Bad Law’, The Australian (online), 4 June 2011 
<http://www.theaustralian.com.au/news/nation/guilty-hinch-rails-at-bad-law/story-e6frg6nf-
1226068968726> at 6 June 2011. 
4 Bailey v Hinch [1989] VR 78; Hinch v Attorney-General (Vic) (1987) 165 CLR 15; Hinch v DPP 
[1996] 1 VR 683. For more details about the convictions, see the section in this case note entitled 
Hinch’s Previous Convictions. 
5 Hinch v Attorney-General (Vic) [1987] VR 721. 
6 Derryn Hinch, Name Them and Shame Them (2008) Go Petition 
<http://www.gopetition.com/petitions/name-them-and-shame-them.html> at 11 April 2011. 
7 Hogan v Hinch [2011] HCA 4. 
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1. The first section gives an overview of the factual and statutory background to 

the case as well as Hinch’s previous contempt convictions; 

2. The second section examines the construction of s 42; 

3. The third section discusses the decision on Hinch’s first point before the Court, 

namely that the institutional integrity of the Victorian courts has been 

breached by the Serious Sex Offenders Monitoring Act 2005 (Vic); 

4. The fourth section breaks down the second point before the Court, being the 

question of whether the open court principle has been breached in the instance 

of the aforementioned legislation; 

5. The fifth section goes through the two points raised in the third question 

before the Court regarding the implied freedom of political communication 

granted under the Constitution; and 

6. The final section provides some concluding remarks. 

 

II THE FACTUAL AND STATUTORY BACKGROUND 

 

A Hinch’s previous convictions 

 

As previously mentioned, this is not the first time that Hinch has found himself before 

the courts on contempt charges. Hinch’s first contempt conviction came in 1985, after 

                                                                                                                                       

8 Ibid [100]. 
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he named the presiding judge in a matter relating to a convicted pedophile that was 

the subject of a suppression order.9 

 

The following year Hinch was again convicted of contempt10 after he disclosed details 

of the prior sexual offences of Father Michael Glennon in his radio broadcasts.11 At 

that time, Father Glennon was about to stand trial for the sexual assault of a number of 

minors.12 

 

Hinch’s third conviction for contempt relates to a television show that aired on 

Channel 10. During one episode of this current affairs program in 1994, Hinch 

revealed the identity of an eight-year-old child who had been the victim of sexual 

                                                

9 Bailey v Hinch [1989] VR 78. This appeal from the decision of the Magistrates’ Court upheld the 
conviction. 
10 This conviction resulted in Hinch being sentenced to a short jail term as well as being ordered to pay 
a fine: Hinch v Attorney-General (Vic) (1987) 164 CLR 15, [9]. 
11 Father Glennon has been described by the media as one of ‘most notorious pedophiles’ in this 
country, with the sentencing judge in 2003 describing him as ‘wantonly evil’: Dan Silkstone above n 1. 
Glennon’s first conviction dates back to 1978, when he pleaded guilty to indecently assaulting a girl 
under sixteen, an offence he served twelve months for: R v Glennon [1993] 1 VR 97; R v Glennon 
[2001] VSCA 17, [3]. 
In 1985 Glennon was charged with a number of sexual offences, and was subsequently convicted. After 
the matter was appealed all the way to the High Court, it was remitted back to the Victorian Court of 
Criminal Appeal: R v Glennon (1992) 173 CLR 592. The Court of Criminal Appeal upheld both the 
conviction and the sentence: R v Glennon [1993] 1 VR 97. 
In November 1997, shortly before he was due to be released from prison, Glennon was again charged 
with a number of offences for which he was convicted of the majority of them in 1999: R v Glennon 
[2001] VSCA 17, [4]. In this case, two presentments were heard together, and on appeal, the conviction 
for the first presentment was upheld, while the second presentment was ordered to be sent back for 
retrial in two separate cases: R v Glennon [2001] VSCA 17, [169]. This resulted in two fresh trials, 
both of which resulted in convictions: Dan Silkstone, above n 1. 
These were then appealed, resulting in the conviction for the latter of the two new trial being upheld, 
but the former sent back for retrial: R v Glennon (No 3) [2005] VSCA 262 [46]-[47], [50]. 
Days out from the start of the retrial in 2009, a permanent stay was ordered on the case: Sarah-Jane 
Collins, ‘No Retrial for Pedophile’, The Age (online), <http://www.theage.com.au/national/no-retrial-
for-pedophile-20090225-8hyg.html> at 23 April 2011. 
For a number of years Glennon was the subject of suppression orders, which were lifted in 2003 after 
his convictions: Sarah-Jane Collins, above. 
Glennon will be eligible for parole in 2013: Sarah-Jane Collins, above. 
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assault.13 Hinch had done so with the ‘consent’ of both the child and his parents, but 

this ‘consent’ was deemed by the Court to not be valid.14 It was further held that an 

identification of the victim was unnecessary for the story.15 

 

B The recent charges 

 

The Serious Sex Offenders Monitoring Act 2005 (Vic)16 (the Act), which came into 

effect on 1 July 2005,17 grants the County and Supreme Courts of Victoria the power 

to make extended supervision orders for the monitoring of eligible offenders.18 These 

extended supervision orders are made in the public interest and allow the authorities 

to monitor offenders and track their rehabilitation beyond the end of an offender’s 

parole period. The above-mentioned courts also have the power, under s 42 of the Act, 

to make suppression orders that prohibit the identification of an offender being made 

known to the public. It was this section that was the subject of Hinch’s recent 

constitutional challenge. 

 

                                                                                                                                       

12 Hinch v Attorney-General (Vic) (1987) 164 CLR 15, [3]-[7]. At first instance Hinch was found 
guilty, a decision that was upheld in Hinch v Attorney-General (Vic) [1987] VR 721, and later 
unanimously in Hinch v Attorney-General (Vic) (1987) 164 CLR 15. 
13 Hinch v DPP [1996] 1 VR 683; Chris Goddard and Bernadette J Saunders, ‘Child Abuse and the 
Media’ (2001) 14 Child Abuse Prevention Issues 
<http://www.aifs.gov.au/nch/pubs/issues/issues14/issues14.html>. The subsequent appeal was 
dismissed: Hinch v DPP [1996] 1 VR 683. 
14 Hinch v DPP [1996] 1 VR 683; Chris Goddard and Bernadette J Saunders, above n 13. 
15 Hinch v DPP [1996] 1 VR 683; Chris Goddard and Bernadette J Saunders, above n 13. 
16 The Serious Sex Offenders Monitoring Act 2005 (Vic) was repealed on 1 January 2010 and has since 
been replaced by the Serious Sex Offenders (Detention and Supervision) Act 2009 (Vic): Hogan v 
Hinch [2011] HCA 4, [6]. For ease of purpose though, the Act will be referred to in the present tense 
throughout this case note: Hogan v Hinch [2011] HCA 4, [6]. 
17 Serious Sex Offenders Monitoring Act 2005 (Vic), s 2(2). 
18 An eligible offender is a person on whom a court has imposed a custodial sentence upon conviction 
of a relevant offence. Relevant offences are defined in the Schedule of the Act: Ibid, s 4(1). 
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On 20 December 2007, 21 April 2008 and 4 July 2008, the Victorian County Court 

made suppression orders under s 42 of the Act.19  Then on 29 September 2008, Hinch 

was charged with five counts of contravening the three afore-mentioned suppression 

orders,20 and was summoned to appear at the Magistrates’ Court of Victoria on 29 

October 2008.21 These five charges relate to events on four separate dates, namely: 5 

and 21 May 2008; 1 June 2008 (two counts); and 7 July 2008.22The counts dated 5 

May 2008 and 7 July 2008 arose following the publication of two separate articles on 

Hinch’s website, HINCH.net.23 Both articles identify the same man who was the 

subject of a suppression order under the Act at the time of publication.24 As with the 

article published on 21 May 2008 (discussed below), these two articles remain online 

with the individual’s names deleted.25 

 

As stated in the previous paragraph, the charge dated 21 May 2008 was also an article 

published on HINCH.net, this one entitled Protecting the Guilty.26 As with the other 

two articles, the person who was the subject of the suppression order was named 

within the text of the article. The final two counts, both dated 1 June 2008, are also 

the only charges that relate to an oral identification rather than a written identification. 

                                                

19 Hogan v Hinch [2011] HCA 4, [14], [57]. 
20 Ibid [56]. 
21 Ibid [60]. 
22 Ibid [14], [56]. 
23 Derryn Hinch, The (Censored) Rapist (2008) HINCH.net <http://hinch.net/hinch-says-
2008/May08/5-5-08.html> at 28 March 2011; Derryn Hinch, The (Censored) Rapist (2) (2008) 
HINCH.net <http://hinch.net/hinch-says-2008/Jul08/7-7-08.html> at 28 March 2011. 
24 This is evident by the title of both articles, as well as from the text of both articles, where Hinch 
expressly states the subject of the second article is the same as the subject of the first. 
25 It is interesting to note that while both the 5 May and 7 July articles have been censored within the 
article itself, neither of the links to the articles from the archive are censored: May 08 Archive (2011) 
<http://hinch.net/hinch-says-2008/May08/archive.htm> at 28 March 2011; July 08 Archive (2011) 
<http://hinch.net/hinch-says-2008/Jul08/archive.htm> at 28 March 2011. 
26 Derryn Hinch, Protecting the Guilty (2008) HINCH.net <http://hinch.net/hinch-says-
2008/May08/21-5-08.html> at 28 March 2011. 
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These charges resulted from statements that were made by Hinch at a public rally on 

the steps of Parliament House.27 

 

As a defence to the charges, Hinch submitted that s 42 of the Act was constitutionally 

invalid for three reasons: 

1. Section 42 infringes upon the implied freedoms under Ch III of the 

Constitution by conferring upon the Victorian courts a function that interferes 

with their ‘institutional integrity’.28 

2. All State and federal courts ‘must be open to the public and carry out their 

activities in public’, as is implied in Ch III of the Constitution, ergo s 42 is in 

breach of the open court principle.29 

3. Section 42 limits the implied freedom of political communication in Ch III by 

stymieing an entity’s ability to: 

a. appraise legislation and the manner in which the courts apply such 

instruments; and 

b. bring about legislative change via public lobbying and also make 

public statistics concerning court proceedings.30 

 

Consequently, an application was made by counsel for Hinch – pursuant to s 40(1) of 

the Judiciary Act 1903 (Cth)31 – to have the matter removed into the High Court for a 

                                                

27 This was reported on in an article written by Hinch the following day, 2 June 2008: Derryn Hinch, 
Rallying for the Cause (2008) HINCH.net <http://hinch.net/hinch-says-2011/March/11-03-11.1.html> 
at 28 March 2011. 
28 Hogan v Hinch [2011] HCA 4, [2], [61]. 
29 Ibid [2], [62].  
30 Ibid [2], [63]. 
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determination on the validity of s 42. This application was heard by Hayne, Crennan 

and Bell JJ on 30 July 2010,32 and the matter was removed into the High Court.33 

Attorney-General intervention, under s 78A of the Judiciary Act 1903 (Cth)34 was 

made by the Attorneys-General for the Commonwealth, New South Wales, 

Queensland, South Australia, and Western Australia.35  

 

III THE HIGH COURT CHALLENGE 

 

A Construction of section 42 

 

In reaching a decision as to the validity of s 42, the Court first considered the 

construction of the section, and indeed, the Act as a whole.36 

 

There are two operations of s 42: the first two sub-sections grant a court the power to 

issue a suppression order in proceedings related to the Act; while the third sub-section 

creates an offence for the publication of material in contravention of an order.37 

 

                                                                                                                                       

31 Ibid [3], [60]. Under s 40(1) of the Judiciary Act 1903 (Cth), an Attorney-General may make an 
application to the High Court to have a matter removed to the High Court for a resolution on a matter 
involving an interpretation of the Constitution. 
32 Hogan v Hinch [2011] HCA 4, [3]. 
33 Transcript of Proceedings, Hinch v Hogan [2010] HCATrans 184 (30 July 2010) 481-4 (Hayne J). 
The order is also mentioned in: Hogan v Hinch [2011] HCA 4, [3], [60]. 
34 Section 78A(1) states: ‘The Attorney-General of the Commonwealth may, on behalf of the 
Commonwealth, and the Attorney-General of a State may, on behalf of the State, intervene in a 
proceeding before the High Court or any other federal court or any court of a State or Territory, being 
proceedings that relate to a matter arising under the Constitution or involving its interpretation.’ 
35 Hogan v Hinch [2011] HCA 4, [60]. 
36 Indeed, in any assessment of constitutional validity, the first step is to consider the statutory 
construction: Gypsy Jokers Motorcycle Club v Commissioner of Police (2008) 234 CLR 532, 553 [11]. 
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A court may only make an order under s 42(1) where they are satisfied it is in the 

public interest.38 In order to ascertain what is in the public interest under s 42(1), one 

must first understand the purpose of the Act.39 Section 1(1) provides that the purpose 

of the Act is to enhance community protection through the supervision of certain 

offenders.40 In addition to s 1(1), s 15(2) sets out further purposes, requiring 

community protection to be enhanced by a protection order, as well as promoting the 

rehabilitation, care and treatment of the offender who is subject to such an order.41 An 

extended supervision order (ESO) can only be made in an instance where recidivism 

is likely42 should the offender be released into the community unsupervised.43 The 

suggestion by counsel for Hinch that s 42 creates a covert system for the release of 

offenders44 was rejected by the Court, both at the time of the hearing45 and in the 

judgment.46 

                                                                                                                                       

37 Hogan v Hinch [2011] HCA 4, [45]. 
38 Ibid [68]. However, if the order no longer appears to meet the requirement of it being in the public 
interest, it would be incorrect for the Court to grant a continuation of a suppression order when the 
matter is before the courts again: Hogan v Australian Crime Commission (2010) 240 CLR 651, 664 
[32]-[33]. 
39 Hogan v Hinch [2011] HCA 4, [69], citing O’Sullivan v Farrer (1989) 168 CLR 210, 216-17. Where 
there is no indication of what is to be considered when exercising a discretionary power, ‘a general 
discretion ... will ordinarily be implied’, limited only by the scope and purposes of the Act: O’Sullivan 
v Farrer (1989) 168 CLR 210, 216. 
40 Hogan v Hinch [2011] HCA 4, [7], [69]. Section 1(1), which is also set out at [7] of the judgment, 
states that the ‘main purpose of this Act is to enhance the protection of the community by requiring 
certain offenders who have served custodial sentences for certain sexual offences and who are a serious 
danger to the community to be subjected to ongoing supervision while in the community.’ 
41 Hogan v Hinch [2011] HCA 4, [7]. 
42 That is, is ‘more likely than not’ to commit a further offence: RJE v Secretary to the Department of 
Justice [2008] VSCA 265, [21]; ARM v Secretary to the Department of Justice [2008] VCSA 266. The 
former was quoted and the latter cited in Hogan v Hinch [2011] HCA 4, [9]. However, as noted in RJE, 
it is ‘notoriously difficult’ to accurately predict the likelihood of recidivism of an individual: RJE v 
Secretary to the Department of Justice [2008] VSCA 265 at [16]. 
43 Hogan v Hinch [2011] HCA 4, [9].  
44 Ibid, [30]. 
45 During the hearing, Bell J noted that a ‘simple arithmetic calculation’ allows the public to know 
when after sentencing a person will be released into the community, thus it could hardly be considered 
covert should a suppression order be granted: Transcript of Proceedings, Hinch v Hogan [2010] 
HCATrans 184 (2 November 2010) 533-4, 529-40 (Bell J). 
46 French CJ noted in his judgment that ‘[f]ebrile rhetoric of that kind is of no assistance’: Hogan v 
Hinch [2011] HCA 4, [30]. 
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The definition of public interest,47 in the context of s 42(1) must be interpreted in light 

of ss 1348 and 1549 of the Charter of Human Rights and Responsibilities Act 2006 

(Vic) (Human Rights Act).50 The entirety of s 42 is concerned with prohibiting the 

publicity of information related to the proceedings and resultant ESO; it has nothing 

to do with the naming of the offender in relation to the commission of or conviction 

for an offence.51 Having regard to this, the Court agreed with the submissions from the 

counsel for the Queensland Attorney-General that the release of information related to 

an ESO could in fact have the effect of working against the s 1(1) community 

protection purpose by stymieing the rehabilitation of offenders.52 Accordingly, s 42(1) 

seeks to avoid such hampering of the purpose.53 

 

Suppression orders, as an area of law, are unclear and unsettled,54 with many aspects 

being left to the ‘uncertainty of the common law’.55 The three orders relevant to the 

                                                

47 ‘Public interest’ is a term that has ‘long informed judicial discretions and evaluative judgments at 
common law’: Ibid, [31]. 
48 Section 13 of the Human Rights Act (Vic) provides that a person has the right to ‘not to have his or 
her privacy, family, home or correspondence unlawfully or arbitrarily interfered with’ and not have ‘his 
or her reputation unlawfully attacked’.  
49 In s 15(1), people are granted the ‘right to hold an opinion without interference’ and in s 15(2), the 
right to freedom of expression. However, s 15(3) states there are special rights and duties attached to 
this freedom and ‘may be subject to lawful restrictions’ where deemed necessary. 
50 Hogan v Hinch [2011] HCA 4, [6], [71]. Section 1(2) of the Charter of Human Rights and 
Responsibilities Act 2006 (Vic) states that one of the purposes of the Charter is to ensure that all 
Victorian legislation is consistent with the human rights set out in the Charter. 
51 Ibid [35], [38] [74]. [38] qualifies that the identification of a person as having committed an offence 
will only be of issue in an instance where such an identification could reasonably identify that person 
as also being the subject of an extended supervision order. 
52 Ibid, [35]-[36], [75]. 
53 Ibid, [75]. 
54 Ibid, [23], quoting New South Wales Law Reform Commission, Contempt by Publication, 
Discussion Paper No 43, (2000) at [10.20]. 
55 New South Wales Law Reform Commission, Contempt by Publication, Discussion Paper No 43, 
(2000) at [10.20]. 
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High Court case  were all rather similar in form,56 and are little more than a 

restatement of the legislative provisions in s 42(1)(c).57 While the three orders are 

within the scope of the power conferred upon the courts under s 42,58 case authorities 

suggest that such an order should be explicit in outlining what conduct is covered, ’so 

that the defendant [in this instance, those subject to the suppression order under s 42] 

knows what is expected on its part’.59 Furthermore, as the orders apply ‘to the world at 

large’,60 ‘it is desirable that the terms of the injunctions be readily available to all 

persons who may be affected by them’.61 While there has been a suggestion that a 

court cannot bind the world at large,62 it has been accepted that deliberate conduct 

hindering the ability of the courts to act effectively shall be considered contempt of 

court.63 As the publication of the offenders’ names were expressly prohibited by the 

relevant order, a more detailed construction of the provisions in s 42(1) related to 

identification of the subjects is not required. That is, the order was articulated in such 

a way that makes it clear that naming an offender is a breach that falls within the 

scope of s 42(3). 

                                                

56 For a more detailed account of the suppression orders, see Hogan v Hinch [2011] HCA 4, [15]-[19]. 
57 Ibid, [19], [57]. 
58 Ibid, [58]. 
59 Ibid, [58], citing ICI Australia Operations Pty Ltd v Trade Practices Commission (1992) 38 FCR 
248, 259-262. In ICI Australia Operations Pty Ltd v Trade Practices Commission it was stated that 
‘injunctions should be granted in clear and unambiguous terms’ so as to allow the injunction to be 
obeyed: ICI at 259, as quoted in Hogan v Hinch [2011] HCA 4, [19] and citing Trade Practices 
Commission v Walplan Pty Ltd (1985) 7 FCR 495; Trade Practices Commission v GLO Juice Co Pty 
Ltd (1987) 73 ALR 407, 412-14; Commodore Business Machines Pty Ltd v Trade Practices 
Commission (1990) 92 ALR 563; Maclean v Shell Chemical (Australia) Pty Ltd (1984) 2 FCR 593, 
599. 
60 Hogan v Hinch [2011] HCA 4, [59]. 
61 Ibid. [58], quoting ICI Australia Operations Pty Ltd v Trade Practices Commission (1992) 38 FCR 
248, 262. 
62 Hogan v Hinch [2011] HCA 4, [24], citing Raybos Australia Pty Ltd v Jones (1985) 2 NSWLR 47, 
55, 57; John Fairfax & Sons Ltd v Police Tribunal (NSW) (1986) 5 NSWLR 465, 477, 467; "Mr C" 
(1993) 67 A Crim R 562, 563, 566. 
63 Hogan v Hinch [2011] HCA 4, [24], citing: John Fairfax & Sons Ltd v Police Tribunal (NSW) (1986) 
5 NSWLR 465, 477, 467; Attorney-General (NSW) v Mayas Pty Ltd (1988) 14 NSWLR 342, 355-356, 
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Nothing within the Act has the effect of creating a provision for the publication of 

suppression orders,64 even though such orders ‘may be addressed to the world at 

large’.65 Thus the question arises as to whether personal service of the judgments is 

necessitated.66 The courts’ power to forego the requirement of personal service is 

‘sparingly exercised’.67 The fact that no provision within the Act requires that the 

suppression order be published68 means that an offence under s 42(3) must be looked 

at in light of the presumption of a mens rea element.69 

 

There is a presumption that mens rea is a requirement of every offence.70 This 

presumption is able to be displaced by the express wording within legislative 

provisions,71 but has not been done so in the instance of the offence created under s 

42(3).72 The words ‘in contravention of an order’73 indicate that knowledge of the 

order is required in the first instance.74 Further, the fact that s 42 departs from the 

‘norm of open justice, strengthens the presumption of mens rea’.75 While this is an 

interesting debate, the question of whether the offence is one of strict liability is 

                                                                                                                                       

344; Savvas (1989) 43 A Crim R 331, 334; United Telecasters Sydney Ltd v Hardy (1991) 23 NSWLR 
323, 333-334, 348. 
64 Hogan v Hinch [2011] HCA 4, [39], [76]. 
65 Ibid, [76]. 
66 As is required under r 66.10 of the Supreme Court (General Civil Procedure) Rules 2005 (Vic) and 
also r 66.10 of the County Court Civil Procedure Rules 2008 (Vic): Ibid. 
67 Hogan v Hinch [2011] HCA 4, [76], citing Drummoyne Municipal Council v Lewis [1974] 
1 NSWLR 655, 658. 
68 Hogan v Hinch [2011] HCA 4, [39], [76]. 
69 Ibid, [76]. 
70 This presumption is an ‘essential ingredient in every offence’: He Kaw Teh v The Queen (1985) 157 
CLR 523, 528, quoting the English precedent Sherras v De Rutzen [1895] 1 QB 918, 921.  
71 Hogan v Hinch [2011] HCA 4, [39], citing He Kaw Teh v The Queen (1985) 157 CLR 523, 528-529, 
546, 565-566. 
72 Hogan v Hinch [2011] HCA 4, [39], [78]. 
73 Section 42(3). 
74 Hogan v Hinch [2011] HCA 4, [39], [78]. 
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largely immaterial in the present case, as Hinch was aware of the existence of the 

suppression orders, as is evidenced by his various editorials, including those that 

named the subjects of the orders.76 Additionally, counsel for Hinch indicated during 

the leave application hearing to the High Court that Hinch would plead guilty were s 

42 held to be constitutionally valid.77 

 

This brings the author to the next section, being that of the discussion of the three 

grounds on which Hinch based his case.  

 

B Institutional integrity 

 

Hinch’s first point of challenge to s 42 was that it confers upon the courts a function 

that interferes with their ‘institutional integrity’, an infringement upon the implied 

requirements of Ch III of the Constitution.78 

 

Only courts vested with federal judicial power can exercise federal judicial power.79 

Ch III of the Constitution, in ss 7180 and 77(iii),81 allows the Commonwealth to vest 

                                                                                                                                       

75 Ibid, [39]. 
76 Derryn Hinch, Protecting the Guilty (2008) HINCH.net <http://hinch.net/hinch-says-
2008/May08/21-5-08.html> at 28 March 2011; Derryn Hinch, The (Censored) Rapist (2) (2008) 
HINCH.net <http://hinch.net/hinch-says-2008/Jul08/7-7-08.html> at 28 March 2011. 
77 Transcript of Proceedings Hinch v Hogan [2011] HCATrans 184 (30 July 2010) 24-35 (Bennett QC). 
78 Hogan v Hinch [2011] HCA 4, [2], [61]. 
79 The Constitution creates an ‘integrated’ court system: Patrick Keyzer, ‘Preserving Due Process or 
Warehousing the Undesirables: To What End the Separation of Judicial Power of the Commonwealth?’ 
(2008) 30 Sydney Law Review 100, 101; Peter Johnstone, ‘State Courts and Chapter III of the 
Commonwealth Constitution: Is Kable’s Case Still Relevant?’ (2005) University of Western Australia 
Law Review 211, 212. 
80 Section 71 of the Constitution provides that federal jurisdiction shall be vested in the High Court and 
any other courts the legislature creates, as well as any other courts as the legislature chooses to invest 
with federal jurisdiction. 
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judicial power in State courts. The legislature has exercised their s 77(iii) power via 

the inclusion of s 39(2)82 in the Judiciary Act 1903 (Cth).83 

 

A Ch III court can only be conferred with powers that are judicial in nature or 

incidental to the exercising of judicial power.84 In other words, a State court cannot 

exercise non-judicial power in federal matters. 85 Judicial power is that which is 

‘concerned with the ascertainment, declaration and enforcement of the rights and 

liabilities of the parties as they exist’,86 and ‘involves the application of the relevant 

law to facts as found in proceedings conducted in accordance with the judicial 

process’.87 To confer a non-judicial power would be to undermine the principle of 

institutional integrity, which is one of the principles underpinning Ch III.88 The High 

Court has held this to be so by virtue of the fact that all powers related to the 

                                                                                                                                       

81 Section 77(iii) of the Constitution grants the Commonwealth the power to invest ‘any Court of a 
State with federal jurisdiction’. 
82 Section 39(2) of the Judiciary Act 1903 (Cth) invests federal jurisdiction in the State courts in all 
matters in which the High Court has jurisdiction. 
83 Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51, 67. 
84 R v Kirby: Ex parte Boilermakers’ Society of Australia (1956) 94 CLR 254, 254, 271-2, as cited in 
Patrick Keyzer, above n 79, 100-101.   
85 Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51, 66, citing British Medical 
Association v The Commonwealth (1949) 79 CLR 201, 236 and Queen Victoria Memorial Hospital v 
Thornton (1953) 87 CLR 144, 151-2. 
86 R v Kirby: Ex parte Boilermakers’ Society of Australia (1956) 94 CLR 254, 281, as quoted in 
Thomas v Mowbray (2007) 233 CLR 307 at 310. Thomas v Mowbray also cites the following cases as 
authorities as further support for this principle: Queen Victoria Memorial Hospital v Thornton (1953) 
87 CLR 144, 151; R v Davison (1954) 90 CLR 353, 365-70, 382, 377-8.  
87 Bass v Permanent Trustee Co Ltd (1999) 198 CLR 334, 359, citing Harris v Caladine (1991) 172 
CLR 84, 150. 
88 While the notion of institutional integrity is indeed a doctrine that the High Court adheres to, it has 
‘been quite unable to develop convincing principles’ for this doctrine: Patrick Keyzer, above n 79, 101. 
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judiciary, bar the power in s 51(xxxix),89 are contained within Chapter III, entitled 

‘The Judicature’.90  

 

However, this does not mean that the State courts, when dealing with State matters, 

are limited to only judicial function;91 rather the Commonwealth vests the power in 

the State court and ‘must take that court constituted and organised as it is from time to 

time’.92 That is to say, the Commonwealth ‘takes the [c]ourt as it finds it’.93 The only 

limitation placed on the States and Territories in this respect is that State and Territory 

legislation cannot impinge upon the institutional integrity of the court when exercising 

federal judicial power, otherwise it will be held by the courts to be invalid.94 

 

                                                

89 Section 51(xxxix) of the Constitution provides that the Commonwealth has the power to legislate on 
‘matters incidental to the execution of any power vested by this Constitution in the Parliament or in 
either House thereof, or in the Government of the Commonwealth, or in the Federal Judicature, or in 
any department or officer of the Commonwealth’. 
90 Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51, 78, citing R v Kirby; Ex parte 
Boilermakers’ Society of Australia (1956) 94 CLR 254, 275. 
91 Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51, 67, 80. 
92 Ibid, 67, citing Le Mesurier v Connor (1929) 42 CLR 481, 496; Adams v Chas S Watson Pty Ltd 
(1938) 60 CLR 545, 554-5; Peacock v Newtown Marrickville & General Co-operation Building Society 
No 4 Ltd (1943) 67 CLR 25, 37; Kotsis v Kotsis (1970) 122 CLR 69, 109; Russell v Russell (1976) 134 
CLR 495, 516-7, 530, 535, 554; The Commonwealth v Hospital Contribution Fund (1982) 150 CLR 
49, 61. 
93 Federated Sawmill, Timberyard and General Woodworkers’ Employees’ Association (Adelaide 
Branch) v Alexander (1912) 15 CLR 308 at 313, as cited in Kable v Director of Public Prosecutions 
(NSW) (1996) 189 CLR 51, 81. 
94 Patrick Keyzer, above n 79, 101, citing Forge v Australian Securities and Investments Commission 
(2006) 228 CLR 45, 67. In North Australian Aboriginal Legal Aid Service v Bradley it was held that 
this applied also to the Territories: North Australian Aboriginal Legal Aid Service v Bradley (2004) 218 
CLR 146, 163-4, cited in Patrick Keyzer, above n 79, 101. This has been a contentious issue, given that 
it limits the power of State legislatures, going against the doctrine of States being possessed of 
parliamentary sovereignty: Patrick Keyzer, above n 79, 101. However, it has been held that the 
integrated court system makes it essential that State courts meet a degree of judicial independence, so 
as to ensure their suitability to exercise federal judicial power: Peter Johnstone, ‘State Courts and 
Chapter III of the  Commonwealth Constitution: Is Kable’s Case Still Relevant?’ (2005) University of 
Western Australia Law Review 211, 212, citing Kable v Director of Public Prosecutions (NSW) (1996) 
189 CLR 51, 112, 114, 116 (McHugh J), 137, 139 (Gummow J). 
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The Court held that the power of the courts to make an order under s 42(1) is not one 

that is ‘so indefinite as to be insusceptible of strictly judicial application’,95 thus the 

principle of institutional integrity is not breached by s 42. 

 

What of the Human Rights Act? Section 1(2) of the Human Rights Act states that one 

of the purposes of the Charter is to ensure that all Victorian legislation is consistent 

with the human rights set out in the Human Rights Act. Thus the principle of 

institutional integrity needs to be viewed in light of ss 13 and 15 of the Human Rights 

Act. It was held by the Court that the right to freedom of expression under s 15 may 

be reasonably limited so as to conform with the right to privacy under s 13.96 

 

C Open justice 
 

The principle of institutional integrity leads into the second question before the Court: 

does s 42 breach the open court principle?97 

 

Ch III of the Constitution broadly requires all courts to be open to the public98 and 

appear to be independent and impartial at all times.99 It is an ‘essential characteristic’ 

                                                

95 R v Commonwealth Industrial Court; Ex parte The Amalgamated Engineering Union, Australian 
Section (1960) 103 CLR 368, 383, as quoted in Hogan v Hinch [2011] HCA 4, [80]. 
96 Hogan v Hinch [2011] HCA 4, [84]. 
97 Ibid [2], [62]. 
98 Ibid [85]. 
99 Ibid [20]. As stated in Totani, judicial independence must be maintained at all times: South Australia 
v Totani [2010] HCA 39, [1], citing North Australian Aboriginal Legal Aid Service Inc v Bradley 
(2004) 218 CLR  146, [29]; Gypsy Jokers Motorcycle Club v Commissioner of Police (2008) 234 CLR 
532, [10]; Ebner v Official Trustee in Bankruptcy (2000) 205 CLR 337. This is a principle which, as a 
result of our ‘common law heritage’, pre-dates the Constitution and indeed informs the Constitution: 
South Australia v Totani [2010] HCA 39, [1], citing Dixon, ‘Marshall and the Australian Constitution’ 
(1955) 29 Australian Law Journal 420, 424-5. 
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of courts that they be open.100 The serving of justice is the ‘final and paramount 

consideration in all cases’,101 thus the open court principle ‘is a means to an end and 

not the end in itself’.102 Publicity, in the sense of the open court principle, can only be 

denied where ‘necessity compels departure, for otherwise justice would be denied’.103 

In the absence of any order to the contrary, any person may publish details of the 

proceedings.104 

 

As discussed in the preceding section, the Commonwealth legislature is afforded the 

authority under Ch III to grant a power to the courts that is an auxiliary function in the 

exercising of judicial power.105 That is, the open court principle is not absolute106 and 

Parliament can legislate in relation to exceptions to the principle.107 However, where a 

                                                

100 Hogan v Hinch [2011] HCA 4, [20], citing Daubney v Cooper (1829) 10 B & C 237, 240 [1909] ER 
438, 440; Dickason v Dickason (1913) 17 CLR 50; Scott v Scott [1913] AC 417; Russell v Russell 
(1976) 134 CLR 495, 520. Acceptance of this principle was indicated during the hearing when Bennett 
QC (counsel for Hinch) was discussing the history and Gummow J remarked, ‘We know all these 
things, Mr Bennett. We are not first year law students’: Transcript of Proceedings, Hinch v Hogan 
[2010] HCATrans 184 (2 November 2010) 372-3 (Gummow J). 
101 Hogan v Hinch [2011] HCA 4, [87], quoting R v Macfarlane; Ex parte O’Flanagan and O’Kelly 
(1923) 32 CLR 518, 549, which quotes Scott v Scott [1913] AC 417, 437. 
102 Hogan v Hinch [2011] HCA 4, [20]. 
103 R v Macfarlane; Ex parte O’Flanagan and O’Kelly (1923) 32 CLR 518, 549, quoted in Hogan v 
Hinch [2011] HCA 4, [87]. To this end, there is an inference that the courts may do whatever necessary 
to ensure that a defendant receives a fair trial: R v Macfarlane; Ex parte O’Flanagan and O’Kelly 
(1923) 32 CLR 518, 549. 
104 Hogan v Hinch [2011] HCA 4, [22], citing: Attorney-General v Leveller Magazine Ltd [1979] AC 
440, 450, 459, 469; Raybos Australia Pty Ltd v Jones (1985) 2 NSWLR 47, 55, 61; John Fairfax & 
Sons Ltd v Police Tribunal (NSW) (1986) 5 NSWLR 465, 476-477, 467; Esso Australia Resources Ltd 
v Plowman (1995) 183 CLR 10, 43; J v L & A Services Pty Ltd (No 2) [1995] 2 Qd R 10, 44; Rogers v 
Nationwide News Pty Ltd (2003) 216 CLR 327, 335 [15]; John Fairfax Publications Pty Ltd v District 
Court (NSW) (2004) 61 NSWLR 344, 353, 368. 
105 Hogan v Hinch [2011] HCA 4, [89], citing R v Kirby; Ex parte Boilermakers of Australia (1956) 94 
CLR 254, 269-70; APLA Ltd v Legal Services Commissioner (NSW) (2005) 224 CLR 322, 407-408 
[234]-[235]. 
106 Hogan v Hinch [2011] HCA 4, [20], citing Bass v Permanent Trustee Co Ltd (1999) 198 CLR 334 
at 359 [56], which adopts the view of Gaudron J in Harris v Caladine (1991) 172 CLR 84, 150. 
107 Russell v Russell (1976) 134 CLR 495, 520, quoted in Hogan v Hinch [2011] HCA 4, [90] and also 
mentioned by French CJ at [27]. While the Court held in Russell v Russell that closing the court in all 
proceedings was beyond the scope of power conferred upon the legislature under Ch III, Gibbs J stated 
that granting power to the courts to close the courts in appropriate instances would be an acceptable 
exercise of legislative power under Ch III: Hogan v Hinch [2011] HCA 4, [90] quoting Russell v 
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court is granted the authority to close proceedings or prevent publication of details 

relating to proceedings, this authority must be used in such a manner as to minimise 

the infringement upon the open court principle.108  

 

Where legislation grants power inconsistent with ‘the essential character of the court 

or with the nature of judicial power’, it will be invalid.109 Section 42 does not confer a 

power that infringes upon an ‘essential characteristic’, nor does it attack the 

independent and impartial nature of courts.110  

 

D Freedom of political communication 
 

The final question before the Court related to the question of whether s 42 breaches 

the freedom of political communication.111 

 

The implied freedom of political communication, which is  an inferred freedom drawn 

from ss 7, 24, 64, 128 and related sections of the Constitution,112 operates essentially 

                                                                                                                                       

Russell (1976) 134 CLR 495, 520. While the very act of closing a court changes ‘the nature of the 
court’, there are instances in which such an action may be ‘desirable’: Russell v Russell (1976) 134 
CLR 495, 520. 
108 Hogan v Hinch [2011] HCA 4, [27]. 
109 International Finance Trust Co v New South Wales Crime Commission 2009) 240 CLR 319, 353, 
quoting APLA Ltd v Legal Services Commissioner (NSW) (2005) 224 CLR 322, 411 [247]. 
110 Hogan v Hinch [2011] HCA 4, [91]. 
111 Ibid, [2], [63]. 
112 Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, 567. The High Court has held 
that this is a right implicit in the Constitution in a number of cases, most notably: Theophanous v 
Herald and Weekly Times Ltd (1994) 182 CLR 104; Lange v Australian Broadcasting Corporation 
(1997) 189 CLR 520. In the instance of Victoria and the ACT, this right has been expressly provided 
for in their respective Human Rights Acts: Charter of Human Rights and Responsibilities Act 2006 
(Vic), s 15; Human Rights Act 2004 (ACT), s 16. 
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as a check and balance upon the legislature,113 as a means of ensuring the system of 

representative and responsible government required under the Constitution.114 

However, it is a freedom ‘only to the extent that [it is] left unburdened by laws that 

comply with the Constitution’.115 That is to say, ‘freedom of communication under the 

Constitution does not mean free of all restrictions’.116 

 

Communications related to the courts exercising their judicial power is a matter 

separate to political communication.117 Communications concerning the outcome of a 

case or the reasoning of the presiding judge are not covered under the freedom 

provided for in Lange,118 except in instances where ‘such communications also 

concern the acts or omissions of the legislature or the Executive Government’.119 

 

Lange,120 later reformulated in Coleman v Power,121 outlined a two-part test for 

assessing whether a law infringes upon the implied freedom of political 

communication: 

                                                

113 Hogan v Hinch [2011] HCA 4, [92], citing: Lange v Australian Broadcasting Corporation (1997) 
189 CLR 520, 567-568; Coleman v Power (2004) 220 CLR 1, 50-1 [92]-[96]. 
114 McGinty settled once and for all that the Constitution ‘gives effect to the institution of 
“representative government” only to the extent that the Constitution established it’: McGinty and Ors v 
State of Western Australia (1996) 186 CLR 140, 168, 182-3, 231, 284-5, as cited in Lange v Australian 
Broadcasting Corporation (1997) 189 CLR 520, 566-7. 
115 Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, 567. 
116 Coleman v Power (2004) 220 CLR 1, 51 [97]. Furthermore, the freedom of political communication 
is not an absolute right and in some instances, the regulation of this right has the effect of enhancing it 
rather than limiting it, thus not all legislation restricting the freedom will be deemed unconstitutional: 
Coleman v Power (2004) 220 CLR 1, 51-2 [97]-[99]. 
117 Hogan v Hinch [2011] HCA 4, [92]-[93], quoting APLA Ltd v Legal Services Commissioner (NSW) 
(2005) 224 CLR 322, 362 [65]-[66]. 
118 Matters not related to government or political communication fail the first to meet the first 
requirement of the Lange test, and thus a determination as to whether they offend the freedom of 
political communication is irrelevant: Lange v Australian Broadcasting Corporation (1997) 189 CLR 
520, 567. 
119 APLA Ltd v Legal Services Commissioner (NSW) (2005) 224 CLR 322, 361, as quoted in Hogan v 
Hinch [2011] HCA 4, [93]. 
120 Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, 567. 
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1. ‘Does the law effectively burden freedom of communication about 

government or political matters either in its term, operation or effect?’122 

2. If the law does indeed burden said freedom, is it ‘reasonably and appropriately 

adapted to serve a legitimate end’ that is constitutionally valid?123 

 

If the answer to the first part of the test is in the affirmative and the second in the 

negative, the law will be invalid.124 

 

This brings the author to the first Lange question as examined in Hogan and Hinch.125 

 

Counsel for Hinch submitted that the offences with which his client is charged relate 

to material that is concerned with both the legislature and the administration of justice 

by the courts under s 77(iii) of the Constitution.126 While the Court held this to be 

correct,127 they also held that s 42 operates merely as an incidental burden upon the 

freedom of political communication.128 Where such a burden is incidental, it will be 

                                                                                                                                       

121 Coleman v Power (2004) 220 CLR 1, cited in Hogan v Hinch [2011] HCA 4, [47], [97]. 
122 Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, 567 as cited in Hogan v Hinch 
[2011] HCA 4, [47], and also quoted in Coleman v Power (2004) 220 CLR 1, 43 [74]. 
123 Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, 567, as quoted in Hogan v 
Hinch [2011] HCA 4, [47], and also quoted in Coleman v Power (2004) 220 CLR 1, 43 [74]. This 
second part of the test was reformulated Coleman v Power (2004) 220 CLR 1, 77-8 [196]: APLA Ltd v 
Legal Services Commissioner (NSW) (2005) 224 CLR 322 at 402 [213]. 
124 Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, 567, as quoted in Hogan v 
Hinch [2011] HCA 4, [47], and also quoted in Coleman v Power (2004) 220 CLR 1, 43 [74]. 
125 Hogan v Hinch [2011] HCA 4, [47], [97], in reference to Lange v Australian Broadcasting 
Corporation (1997) 189 CLR 520, 567. 
126 Hogan v Hinch [2011] HCA 4, [94]. 
127 Ibid, [95]. 
128 Mason CJ noted that there is a distinction between laws that significantly burden the freedom of 
political communication and those which only incidentally burden the freedom: Mulholland v 
Australian Electoral Commission (2004) 220 CLR 181, 200 [40], quoted in Hogan v Hinch [2011] 
HCA 4, [95]. 
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easier to justify.129 Further, where the prohibition upon communication relates to a 

matter that is ‘neither inherently political in its nature, nor a necessary ingredient of 

political communication or discussion’, a curtailment of the freedom of political 

communication that is incidental will be constitutionally valid should there be no 

significant burden.130 Thus the burden in this instance is permissible.131 

 

The second question in the Lange test132 concerns the fact of whether s 42(3) of the 

Act can be reasonably construed as serving a legitimate purpose and further, being in 

accordance with the maintenance of representative and responsible government, as 

commanded by the Constitution.133 

 

As noted earlier, s 42 operates within the purposes outlined by s 1(1) of the Act.134 

The burden on communication varies according to the terms of a suppression order 

made under s 42(1) and indeed as to whether a suppression order is made at all.135 

Hence, the Court answered the second question in the affirmative; that is, s 42(3) of 

the Act serves a legitimate purpose and is in accordance with the maintenance of 

representative and responsible government under the Constitution.136 As such, the 

                                                

129 Hogan v Hinch [2011] HCA 4, [95], cited in Australian Capital Television Pty Ltd v The 
Commonwealth (1992) 177 CLR 106, 169, as cited in Levy v Victoria (1997) 189 CLR 579, 618-19, 
later cited in Mulholland v Australian Electoral Commission (2004) 220 CLR 181 at 200.  
130 Cunliffe v The Commonwealth (1994) 182 CLR 272, 339, as quoted in Hogan v Hinch [2011] HCA 
4, [96]. 
131 Hogan v Hinch [2011] HCA 4, [95]. French CJ, at [50] also declares that there is a burden on the 
implied freedom of political communication, but does not go beyond that. 
132 As reformulated in Coleman v Power (2004) 220 CLR 1: Hogan v Hinch [2011] HCA 4, [47], [97]. 
133 Hogan v Hinch [2011] HCA 4, [47], [97]. Kirby J, in Levy v Victoria (1997) 189 CLR 579, 646, as 
quoted in Coleman v Power, stated that the question is necessarily one of a restrictive nature, as ‘there 
is no express conferral of rights, which individuals may enforce’: Coleman v Power (2004) 220 CLR 1, 
51. 
134 Hogan v Hinch [2011] HCA 4, [69], [98]. 
135 Ibid, [98]. 
136 Ibid, [50], [99]. 
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Court found there was no need to assess whether the matter in question has a 

sufficient link with any Commonwealth issue so as to fall within the limits of the 

implied freedom of political communication.137 

 

IV CONCLUSION  

 

For all of the above-mentioned reasons, the High Court unanimously held s 42 to be 

valid and thus returned the matter back into the Magistrates’ Court.138 

 

Despite indications from counsel during the High Court hearing that a guilty plea 

would be entered should the Court find s 42 to be valid,139 Hinch entered a plea of not 

guilty once the matter returned to the Magistrates’ Court.140 Counsel acting for Hinch 

submitted that the mere naming of a person who is the subject of a suppression order 

could not constitute identification141 as Hinch did not give out further details such as 

‘their addresses, places of employment or physical attributes’.142 In opposition to the 

submissions from Hinch’s counsel, the DPP submitted that naming a person was 

                                                

137 Ibid, [99]. However, French CJ discusses the matter, stating that the interrelated nature of the 
Australian legal system makes it difficult to identify a matter as being one purely related to the States: 
Hogan v Hinch [2011] HCA 4, [48]-[49], quoting Lange v Australian Broadcasting Corporation 
(1997) 189 CLR 520 at 571-572. 
138 Hogan v Hinch [2011] HCA 4, [100]. 
139 Transcript of Proceedings Hinch v Hogan [2011] HCATrans 184 (30 July 2010) 24-35 (Bennett 
QC). 
140 Peter Carlyon, Hinch Enters Not Guilty Plea (2011) ABC 
<http://www.abc.net.au/news/stories/2011/05/20/3222421.htm?site=melbourne> at 6 June 2011. 
141 Ibid; Hinch ‘Didn’t Identify’ Pedophiles (2011) 3AW <http://www.3aw.com.au/blogs/blog-with-
derryn-hinch/hinch-didnt-identify-pedophiles/20110520-1evwi.html> at 6 June 2011. 
142 Peter Carlyon, above n 140. 
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enough to constitute identification,143 and on 3 June 2011, Magistrate Charles 

Rozencwagj found Hinch guilty of four of the charges, with the fifth being 

dismissed.144 Due to Hinch’s worsening state of health,145 counsel for Hinch sought a 

stay on the sentencing to allow Hinch time to receive medical treatment.146 The 

DPP,147 and subsequently the Magistrates’ Court, agreed to a two month stay on his 

sentencing.148 

 

There is a certain irony in the High Court decision.149 The ruling essentially reinforces 

the law relating to suppression orders and protects the identities of the very people 

Hinch wishes to name and shame.150 But despite this, Hinch appears to be incorrigible. 

Since being charged in 2008, he has not ceased naming people in contravention of 

suppression orders, nor has he shown any level of remorse.151 On 21 April 2011, 

Hinch published the name of a person charged with possession of child pornography 

                                                

143 ‘Derryn Hinch 'Not Sorry' After Conviction for Naming Sex Offenders’, The Australian (online), 3 
June 2011, <http://www.theaustralian.com.au/news/nation/derryn-hinch-found-guilty-of-breaching-
court-bans-by-naming-sex-offenders/story-e6frg6nf-1226068743702> at 6 June 2011. 
144 Ibid. 
145 In September 2010, Hinch revealed that he had been diagnosed with liver cancer: Hinch Reveals 
Liver Cancer Fight (2010) ABC News <http://www.abc.net.au/news/stories/2010/09/20/3016931.htm> 
at 6 June 2011. Since revealing this diagnosis, his condition has deteriorated and he now faces death if 
he does not receive a liver transplant within the next three months: Peter Munro, ‘Hinch's Toughest 
Assignment: “Watching Myself Die”’, Sydney Morning Herald (online), 22 May 2011, 
<http://www.smh.com.au/victoria/hinchs-toughest-assignment-watching-myself-die-20110521-
1ey1c.html> at 6 June 2011. 
146 Hinch Seeks Sentencing Delay on Medical Grounds (2011) ABC News 
<http://www.abc.net.au/news/stories/2011/05/18/3220451.htm> at 6 June 2011. 
147 Hinch Prosecutors Agree to Sentencing Delay (2011) ABC 
<http://www.abc.net.au/news/stories/2011/05/18/3220609.htm?site=melbourne> at 6 June 2011. 
148 Hinch ‘Didn’t Identify’ Pedophiles, above n 141. 
149 Mary Gearin, Sex Offenders May Have Gained from Hinch Campaign (2011) ABC News 
<http://www.abc.net.au/news/stories/2011/06/04/3235605.htm> at 6 June 2011. 
150 Ibid. 
151 Hinch Guilty of Breaches but Isn't Sorry (2011) Sky News 
<http://www.skynews.com.au/national/article.aspx?id=621139&vId=> at 6 June 2011; Daniel Fogarty, 
‘Derryn Hinch Guilty of Breaches, Not Sorry’, The Age (online), 3 June 2011, 
<http://news.theage.com.au/breaking-news-national/derryn-hinch-guilty-of-breaches-not-sorry-
20110603-1fkb1.html> at 6 June 2011. 
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who is the subject of a suppression order.152 This latest naming is indicative of 

Hinch’s complete unwillingness to stay within the limits on the law and reinforces 

Young CJ’s comments that Hinch viewed himself as being ‘above the law’.153 

  

 

                                                

152 Derryn Hinch, Finnigan’s Wake (2011) HINCH.net <http://www.hinch.net/hinch-says-
2011/April/21-04-11.1.html> at 6 May 2011. While there is a warning to readers at the top of the page 
that they should not access the file if they live in South Australia, this would not be sufficient to mount 
a defence against any possible charges. In the instance of suppression orders surrounding the 
Snowtown murder trial, The Herald Sun and also The Age were found guilty of contempt of court 
where newspapers containing material that breached the suppression orders were sold in South 
Australia. This is despite the papers being directed towards a Victorian audience and only a small 
number of papers being sold just over the South Australian border: Jacqueline Mowbray and David 
Rolph, ‘It’s a Jungle Out There: The Legal Implications of Underbelly’, Legal Studies Research Paper 
No. 10/66 (2010) University of Sydney Law School, 4. 
153 Hinch v Attorney-General (Vic) [1987] VR 721. 
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CYBERCRIME – THE SHIFTING DOCTRINE 

OF JURISDICTION 

KIM SOUKIEH ∗ 
 

I INTRODUCTION 

 

The legal requirement of jurisdiction can create a number of practical challenges in 

the investigation and prosecution of ‘offline’ crimes.1 Perpetrators are able to move 

between state borders, often exploiting nuances in the law to their advantage and 

making apprehension a complex and costly undertaking. In the ‘online’ world this 

complexity and expense is substantially increased as state and national boundaries 

give way to trans-global communications passing through vastly different political 

and legal systems, often with radically different notions of criminality.2 Even where 

there is a large degree of conformity in national laws and cooperation between 

governments, courts around the world run into problems in asserting jurisdiction. (See 

the examples of the Russian extortionists,3 the Lithuanian fraudsters,4 and the Filipino 

                                                

∗ Student editor, Faculty of Law, University of Canberra. 
1 The author uses the terms ‘online’ and ‘offline’ to make a broad distinction between computer and 
non-computer related offences. 
2 Susan Brenner & Bert-Jaap Koops, ‘Approaches to Cybercrime Jurisdiction’ (2003) 4(1) Journal of 
High Technology Law, 3.  
3 P Atfield, United States v Gorshkov Detailed Forensics and Case Study: Expert Witness Perspective 
(2011) IEEE Explore <http://ieeexplore.ieee.org/xpl/freeabs_all.jsp?reload=true&arnumber=1592518>; 
United States v.Gorshkov, (Case No:CR00-550C, US District Court for the Western District of 
Washington, 2001).  
4 See: Agence France-Presse, ‘Lithuania Refuses Extradition to US for Cyber-crime Suspect’, The 
Brisbane Times (online), 25 July 2007, <http://news.brisbanetimes.com.au/technology/lithuania-
refuses-extradition-to-us-for-cybercrime-suspect-20070725-pki.html>.   
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men behind the ‘love bug’ virus,5 below). The difficulty in answering the question, 

‘who has jurisdiction’, in any given scenario, arguably, reflects the difficulty in 

attempts to harmonise cybercrime laws internationally. What is perfectly legal in one 

jurisdiction may amount to a serious offence in another so that, as Brenner observed, 

when an adult entertainment business operating successfully for three years in 

Germany decides to conduct its business over the internet, ‘it finds itself confronted 

with the criminal laws of all countries connected to the Internet, that is, all countries 

of the world’.6 In that instance, serious charges were laid against the company and its 

operators in both Belgium and Singapore.7 

 

The aim of this paper is to explore those aspects of jurisdiction which pose difficulties 

for cybercrime law enforcement, and examine the ways in which law makers have 

responded, both in Australia and internationally. This discussion focuses on issues 

related to extraterritorial claims over cybercrimes. For example, the laws of virtually 

all modern democracies posit ‘territoriality’ as the basis for acquiring criminal 

jurisdiction,8 yet the criminal conduct in cybercrimes may originate from a number of 

geographical locations, and its impact may have been global.9 Who then has 

jurisdiction to prosecute? Related issues include situations where elements of an 

offence take place in more than one jurisdiction and access from one jurisdiction to 

                                                

5 Brenner  & Koops above n 2, 6-7. 
6 Atfield above n 3. 
7 Brenner  & Koops above n  2, 3. 
8 Ibid, 10. 
9 Larry Seltzer, ‘I Love You Turns 10, What Have We Learned?’, PC Magazine (online), April 2010, 
<http://www.pcmag.com/article2/0,2817,2363172,00.asp>. 
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digital evidence in another jurisdiction has the potential to raise concerns about 

privacy, security and national sovereignty.10  

 

Additionally, there is no guarantee that national laws, no matter how well conceived, 

will be effective where offenders reside elsewhere. ‘Enforcement’ remains the most 

difficult aspect of jurisdiction.11 This may be so even where there are good bilateral 

relations and extradition provisions in place. For example, how does a country request 

the extradition of an alleged offender if the requested nation has no equivalent 

offence?12 What if there are wide discrepancies in the types of punishment and 

sentencing?13 Another issue faced by law makers is a tendency towards the 

politicisation of the extradition process, so that, whether or not an extradition treaty 

exists, the process may elicit unpredictable responses.14 This brings the discussion to 

the central contention of this paper, which is the absolute necessity of a 

comprehensive international cybercrime treaty. Jurisdictional issues will continue to 

frustrate cybercrime investigations and prosecutions at every level, until all core 

stakeholders begin to see international treaties, not as a devaluing of national 

sovereignty, but as a pre-requisite to international trade and security.15  

 

                                                

10 Atfield, above n 2. 
11 Jonathon Clough, Principles of Cybercrime (Cambridge, 2010) 413. 
12 This relates to the international law notion of ‘double criminality’ which is explored on page 5 of the 
article.  
13 Chapter 7 of: R G Smith, Judicial Punishment in Cyberspace, Cyber Criminals on Trial, (Cambridge 
University Press, 2004) 106-123. 
14 See generally: above n 4; John Leydon, Russians Accuse FBI Agent of Hacking (19 August 2002) 
The Register <http://www.securityfocus.com/news/584>. 
15 See: National Interest Analysis White Paper titled: Accession by Australia to the Convention on 
Cybercrime (2011) <http://www.securitymanagement.com.au/content/file/Convention_analysis.pdf>. 
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It should be noted that ‘cybercrime’ is still a relatively new concept to contemporary 

criminal and international law, and many highly publicised controversies never 

actually reach the courts, precisely because of a lack of jurisdiction. This is 

particularly evident in lack of  ‘double criminality’ cases,16 but can also be a 

consequence of any number of laws peculiar to a nation, and which prevent 

cybercrimes ever being adjudicated or brought before a court.17 Therefore, many of 

the examples used in this paper to illustrate jurisdictional issues are gleaned, not only 

from legislation and case law, but from news reports, specialist websites and other 

widely recognised resources. 

 

II PRELIMINARY MATTERS  

 

In relation to the term ‘cybercrime’, this paper follows the widely accepted three-stage 

classification set out by Jonathan Clough,18 which itself mirrors the US Department of 

Justice definition.19 Cybercrimes are crimes in which a computerised device or 

network is the target of criminal activity; crimes where the computer is used to 

commit a recognised offence; and crimes in which the computer is incidental to the 

commission of a crime.20 

 

                                                

16 See, Clough above n 11, 405-416 
17 See generally: Stein Schloberg, A Global Treaty on Cybersecurity and Cybercrime (2011) 
<http://www.cybercrimelaw.net/documents/A_Global_Treaty_on_Cybersecurity_and_Cybercrime,_Se
cond_edition_2011.pdf>. 
18 Clough, above n 11, p 10. 
19 National Information Infrastructure Protection Act 1996 (US), s 1030.  
20 Clough Above n 11, p 10. 
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Criminal law jurisdiction involves three issues - prescription, adjudication and 

enforcement: 

• Jurisdiction to prescribe is a sovereign entity’s authority to make 

its law applicable to the activities, relations, or status of persons, 

or the interests of persons in things by legislation, by executive 

act or order, by administrative rule, or by determination of a 

court.  

• Jurisdiction to adjudicate is a sovereign entity’s authority to 

subject persons or entities to the process of its courts or 

administrative tribunals for the purpose of determining whether 

prescriptive law has been violated.   

• Jurisdiction to enforce is a sovereign entity’s authority to induce or 

compel compliance or to punish non-compliance with its laws or 

regulations.21 

 

In the context of cybercrimes, this categorisation is not simply of theoretical interest, 

but underscores the component steps that legislators and courts must consider before 

commencing prosecutions, nationally and extraterritorially.22 The greatest area of 

difficulty, and controversy, relates to the enforcement aspect of jurisdiction, especially 

with regard to the ‘territorial’ nature of criminal jurisdiction.23 

 

                                                

21 Brenner & Koops above n 2, 5. 
22 Clough above n 11, 406-416. 
23 Ibid, 413. 
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III JURISDICTION – INITIAL CONSIDERATIONS 

 

Often, the first stumbling block for law enforcement in the prosecution of cybercrime 

offenders will be the question of which feature of the conduct is a precondition for 

acquiring jurisdiction. Is it the location where the conduct was initiated, the 

nationality of the offender, or the location where the effect was felt? Brenner and 

Koopps’ comparative study of jurisdiction clauses in legislation from around the 

world found that much of the law in this area remains stubbornly traditional, so that 

despite the non-physical nature of the internet, ‘territoriality’ is still a prime factor.24 

In particular, the place where the illegal conduct is initiated remains the central 

ingredient for acquiring jurisdiction. That is not to say laws are uniform; some 

countries consider both the place of the act and its effect as having equal weight,25 

while others are satisfied as long as there is any causal jurisdictional nexus to the 

crime.26 Despite this, there is overwhelming evidence that the physical location where 

the act took place remains paramount, and that this is too limited a perspective in light 

of the geographical sweep of most cybercrimes.27 Brenner observes:  

The interpretation of particularly the location of the act will create problems in cybercrime, 

where the origins and destinations of the crime are usually in different locations, and where 

the means, computer networks and IP packets, usually cross numerous territories.28 

 

Perhaps jurisdiction should be based on the location where the offending conduct had 

its effect? What about nationality? Should there also be a consideration of the 

                                                

24 Brenner above n 2, 44. 
25 See, eg, Criminal Code Act 1995 (Cth), s 15(1)(a) and 15(1)(b). 
26 Brenner above n 2, 13, quoting: West Virginia Computer Crimes and Abuse Act.  
27 Ibid 44-46. 
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originating State where the offending technology was created, along with any 

intermediary State facilitators? Australia’s Commonwealth legislation has gone some 

way to addressing these issues. For example, while ss 477 and 478 of the Criminal 

Code Act 1995 (Cth) set out the most common bases for criminal jurisdiction, s 

15.1(1)(b) specifically addresses situations where the criminal conduct takes place 

elsewhere but ‘wholly or partly’ affects Australia. Additionally, ‘citizenship’ is 

included as a basis for extended jurisdiction under paragraph 15.1(1)(c). These 

provisions collectively broaden the reach of Australian cybercrime enforcement. 

 

Significantly, the European Convention on Cybercrime, which is discussed in more 

detail below, has addressed these issues firstly through Articles 2 to 11, which set out 

a cybercrime typology,29 and then through Article 22(1)(a) which establishes the 

territorial basis for acquiring jurisdiction and includes ‘effect’ and ‘citizenship’ as a 

basis for jurisdiction. These approaches, if adopted by major countries, have the 

potential to address the trans-nationality of cybercrime.  

 

Cybercrimes can also create difficulties where some essential element of the offence 

has taken place outside the prosecuting territory. This question came before the courts 

in Australia relatively early in two seminal cases. In DPP v Sutcliffe,30 a cyber-

stalking case, the problem before the courts was that the victim was at all times living 

in Canada, so that one of the essential elements of the offence, that of instilling fear in 

the victim, took place outside Victoria. The Melbourne Magistrates’ Court found that 

                                                                                                                                       

28 Ibid, 44. 
29 ie a recognition and codification of various types of cybercrimes  
30 DPP v Sutcliffe (2001) VSC 43. 
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stalking had not been made out and the case was dismissed.31On appeal the Victorian 

Supreme Court held that the relevant state legislation did have extra-territorial effect, 

and that as long as a ‘substantial’ part of the offence was committed in Victoria, the 

defendant could be dealt with in Victoria, even though the victim was located in 

Canada.32  

 

Gillard J stated: 

It follows in my opinion that the Magistrate was wrong in dismissing the charge of stalking 

against the respondent on the ground that the Magistrates' Court lacked jurisdiction. In my 

opinion it does have jurisdiction to hear the charge against the respondent even though the 

essential ingredient of the offence, namely proof of the harmful effect, will involve proving 

the effect of the alleged stalking on a person who at all relevant times was resident in 

Canada.33  

 

The case triggered a flurry of legislation in Victoria with s 21A(7) of the Crimes Act 

1958 (Vic) putting the issue beyond doubt. 34 

 

Similarly, in Gutnick v Dow Jones & Co Inc,35 the Court had to decide whether it had 

jurisdiction over a US internet publisher Dow Jones, which it was alleged had 

defamed Mr Gutnick. Dow Jones argued that the Victorian courts did not have 

jurisdiction to hear the case because the defamation took place in New Jersey at the 

moment the offending story was uploaded onto servers there. Hedigan J held that 

                                                

31 Sutcliffe v DPP 07/04/03. Reference: Q1/2003 
32 DPP v Sutcliffe, above n 31, ¶45. 
33 Ibid, ¶103. 
34 Clough above n 11, 410 
35 Gutnick v Dow Jones & Co Inc [2001] VSC 305 (Unreported). 
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publication of material via the internet occurred where it was downloaded and read, 

not where it was uploaded onto a server.36 Therefore Mr Gutnick’s cause of action 

arose in Victoria. This finding was upheld by the High Court.37 

 

IV JURISDICTION AND EXTRADITION 

 

With respect to jurisdiction in the context of extraterritorial claims over cybercrimes, 

there are routinely two types of controversies that arise. Firstly, there are those 

occasions where a number of states are vying for jurisdiction (positive jurisdiction 

conflicts), and secondly, there are those where there is an expectation that another 

state will claim jurisdiction, but it fails to do so (negative jurisdiction conflicts).38 The 

‘love bug’ virus is often used as an example of the former, but in fact provides an 

example of both. After damages estimated at over US$10 billion, and law 

enforcement agencies worldwide clamouring for their extradition, Lamores and de 

Guzman (who were the creators and disseminators of the virus, and who had already 

confessed) were released, with all charges dropped by Philippine state prosecutors. 

The simple fact was that, at that time, virus dissemination was not a crime in the 

Philippines.39 

 

                                                

36 Ibid, Hedigan J, ¶60. 
37 Dow Jones & Co Inc v Gutnick [2002] HCA 56. 
38 Brenner above n 2, 40-41. 
39 Arnold Wayne, ‘Technology: Philippines to Drop Charges on E-Mail Virus’, The New York Times 
(New York), 22 August 2000. 
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The ‘love bug’ episode also provides an interesting example of the international law 

concept of ‘double criminality’. This is the requirement that a person may only be 

extradited where the crime is recognised in both countries, usually subject to a 

minimum jail term of 12 months.40 Because the Filipino men had committed no crime 

in their own country, the requirement of double criminality had not been met, and the 

US was refused extradition.41 Double criminality can also provide a prime example of 

the tension between one country’s desire to enforce its laws and another country’s 

determination to preserve its legal sovereignty.42 Yet the rationale underpinning the 

rule, and the reason for its continued resilience in international law, is to prevent 

criminals from evading justice by simply removing themselves from a geographical 

location. It should be noted that a refusal to extradite on the basis of double 

criminality may also serve a humanitarian role as a last defence for persons suffering 

religious or political persecution, or arbitrary punishment.  

 

V THE NEED FOR AN INTERNATIONAL CONSENSUS 

 

It should be noted that in the absence of extradition, or any other agreement, the 

potential for unforseen outcomes can be startling. It is worth mentioning here the 

controversial case of Vasiliy Gorshkov, who was sentenced to thirty-six months in a 

US prison after being convicted on 20 counts of conspiracy, various computer crimes, 

                                                

40 Clough, above n 11, 414. 
41 Arnold above n 38. 
42 Meaning that ‘double criminality’ can also act as a shield, preserving the States’ legal autonomy. 
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and fraud committed against the Speakeasy Network of Seattle, Washington.43 

Gorshkov had been lured from Russia to the US by FBI agents posing as potential 

employers, and then arrested. There being no extradition treaty between the two 

countries, and limited cooperation between law enforcement agencies, the FBI 

sourced their information about Gorshkov by hacking a pair of computers in Russia. 

In an unprecedented response the Russian Federal Security Service charged the agent 

(Michael Schuller) with ‘unauthorised accesses’.44 Whatever the merits of these 

charges, the whole incident shows how, in the absence of any international consensus, 

enforcement activities can be misconstrued as either an attack on national sovereignty, 

or, as in the example below, be open to politicisation.  

 

Even where there is close cooperation, an independent judiciary will prefer its own 

interpretation of its nation’s obligations, even though there may be compelling 

reasons to do otherwise. This was true in the case of the Lithuanian, Paulius Kalpokas, 

who was arrested and charged after a joint US-Lithuanian sting operation caught him 

allegedly defrauding a number of US online stores.45 There was a high expectation 

that co-operation would extend to the extradition of Kalpokas to the US where 

charges had already been laid against him. Instead, the appeals court decided that after 

hearing all arguments, Lithuania's legislation did not provide grounds for extraditing 

Kalpokas to the US.46 According to reports, the appeals court held that other 

                                                

43 United States v Gorshkov, (Case No:CR00-550C), US District Court for the Western District of 
Washington, 2001). 
44 Leydon, above n 14.  
45 Sydney Morning Herald, ‘Lithuania Refuses Extradition to US for Cybercrime’ Sydney Morning 
Herald (online) 25 July 2007 <http://www.smh.com.au/news/Technology/Lithuania-refuses-
extradition-to-US-for-cybercrime-suspect/2007/07/25/1185043133392.html>.  
46 Ibid. 
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international law covenants took precedence, so that as a European member state, 

Lithuanians should be afforded the benefits of the European Convention on Human 

Rights, including freedom from excessively long legal probes.47  

 

VI INTERNATIONAL DEVELOPMENTS 

 

Initially, the Council of Europe Convention on Cybercrime (Cybercrime Convention), 

which specifically addressed many of these issues, seemed to offer a way forward. 

Created in 2001, it came into force in 2004, and by 2010 had 46 signatories, including 

the US.48 A comprehensive international consensus seemed a very realistic prospect. 

But in the seven years since its inception a number of issues remain outstanding. Only 

30 of the 46 signatories have actually ratified the treaty, and there are still some major 

players unwilling to participate. At the time of writing, Russia, China, India and the 

Koreas continue to abstain from acceding to the Cybercrime Convention.49 Also at the 

time of writing, Australia was only a signatory to the treaty and despite urgings from 

the international community,50 has yet to accede to the convention.51  

 

                                                

47 Ibid. 
48 See Figure 1. Also:Cybercrime: A Threat to Democracy, Human Rights and the Rule of Law (2011) 
Council of Europe <http://www.coe.int/t/dc/files/themes/cybercrime/default_EN.asp>.  
49 See Table 1. 
50 Nigel Phair, ‘Cybercrime and the Legal Dimension’ (Speech delivered at the AusCERT Asia Pacific 
Information Security Conference 2009, Gold Coast 19-05-2009), 118  
<http://www.aph.gov.au/house/committee/coms/cybercrime/report/chapter6.pdf>.  
51 Proposed Accession to the Council of Europe Convention on Cybercrime (2011) Attorney-General’s 
Department, 
<http://www.ema.gov.au/www/agd/agd.nsf/Page/Consultationsreformsandreviews_ProposedAccession
totheCouncilofEuropeConventiononCybercrime>.     
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Another reason that has been cited for the Cybercrime Convention’s ‘middling’ 

success is that it lacks any recognition of the role of non-government entities,52 and, 

as has been argued elsewhere, effective policing must at the very least include 

business and the online security community to be effective.53 While the Cybercrime 

Convention remains the most comprehensive attempt to address many of these issues, 

it remains to be seen whether it can regain its former momentum. As it is, many 

sections remain insubstantial or non-committal. For example on ‘positive jurisdiction’ 

claims Article 22(5) provides: 

When more than one Party claims jurisdiction over an alleged offence established in 

accordance with this Convention, the Parties involved shall, where appropriate, consult with a 

view to determining the most appropriate jurisdiction for prosecution.   

 

Despite this there are many other aspects of the Cybercrime Convention that should 

be considered a success. There have also been recent moves to extend its membership 

at a more accelerated rate,54 but it remains to be seen whether this will be successful. 

Also worth mentioning here is the International Telecommunications Union, which 

has been making steady progress with its International Multilateral Partnership 

Against Cyber Threats (IMPACT), and interestingly, has made the inclusion of 

technologically developing nations a priority.55 A recent Memorandum of 

Understanding signed between ITU and the United Nations Office on Drugs and 

                                                

52 Gady Franz-Stefan, Towards a New Harmonized Global Framework on Cybercrime (04 March 
2011) East-West Institute <http://www.ewi.info/time-right-cyberspace-treaty>.  
53 See generally: Strategies for Cybersecurity and Critical Information Infrastructure Protection (2011) 
International Telecommunications Union <http://www.itu.int/ITU-
D/cyb/cybersecurity/strategies.html>.  
54 See generally: The Cybercrime Convention Committee, Modalities of Accession  
by Third Countries to the Convention on Cybercrime (2010) Council of Europe 
<http://www.coe.int/t/dghl/standardsetting/t-cy/T-CY%20June%202010%20documents%20E+F/T-
CY%20%282010%29%2006%20E.pdf>.  
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Crime (UNODC) on 19 May at the 2011 WSIS Forum event in Geneva, will see the 

two organisations collaborate in assisting ITU and UN Member States mitigate the 

risks posed by cybercrime.56 Despite all this, the Cybercrime Convention remains the 

only internationally binding agreement whose articles comprehensively address 

jurisdictional issues. A more comprehensive agreement has not been forthcoming, and 

a Russian proposal for a global cybercrime treaty was rejected by the United Nations 

as recently as April 2010.57 

 

Yet, if we are to believe news reports, cybercrime is now costing the global economy 

in excess of one trillion (US) dollars annually.58 It is submitted that the international 

community remains divided as to the degree of cooperation they are willing to provide 

for effective cybercrime law enforcement. It is also generally recognised that it is still 

the online technical, business and social community that is the front line when it 

comes to deflecting imminent threats to communications infrastructure and the World 

Wide Web.59  But it is still crucial that there are real legal consequences for 

cybercrime offenders and that the international community remains engaged on the 

issue. It is further submitted that while jurisdictional issues are but a subset of broader 

considerations within criminal and international law, they represent, potentially, the 

most enduring obstacles to effective cybercrime policing globally.  

                                                                                                                                       

55 Ibid. 
56 International Telecommunications Union, ‘ITU Announces Significant New Landmarks 
in the Fight against Cyberthreats’ (Press Release, 2011) 
<http://www.itu.int/net/pressoffice/press_releases/2011/17.aspx> 57;  
12th UN Congress on Crime Prevention and Criminal Justice, 
<http://www.un.org/News/Press/docs/2010/soccp349.doc.htm>. 
58 David DeWalt, Unsecured Economies – A Trillion Dollar Headwind (2009) McAfee 
<http://blogs.mcafee.com/corporate/ceo-perspectives/unsecured-economies-%E2%80%93-a-trillion-
dollar-headwind>.  
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VII CONCLUSION 

 

Interdependent communications systems supporting trade, banking and other crucial 

infrastructure now take place on such a scale they position ‘cybercrime’ at a critical 

juncture between national law enforcement and international security.60 Increasingly, 

solutions to jurisdictional issues, (and by extension cybercrime law enforcement), are 

inextricably linked to the future prosperity and stability of the international 

community and the global economy.  

 

The advent of cybercrime has placed pressure on former concepts of jurisdiction in 

both criminal and international law. ‘Territoriality’ can no longer serve as the central 

basis for jurisdictional claims, and extraterritorial claims will have to be met through 

the development of binding bilateral and/or multilateral agreements. An inescapable 

conclusion of this paper is that jurisdictional issues will continue to persist until a 

comprehensive international consensus is reached. Cybercrime policing, in particular, 

is only as effective as its weakest link, and while nations refrain from participating in 

treaty making and collective law enforcement, the prosecution of offenders, hiding 

behind so-called safe-harbour provisions, will continue to prove difficult.61 As things 

                                                                                                                                       

59 M.L. Mueller, Chapter 8, ‘Security Governance on the Internet’, in: Networks and States: the Global 
Politics of Internet Governance (MIT Press, 2010) 162. 
60 See generally: The Fourth Regional Conference on Cybercrime and International Criminal Co-
operation (CICC) 2011, Security and Law in the Information (2011) 
<http://www.inspiringwomen.org.au/LinkClick.aspx?fileticket=vGYVT8ctOMQ%3D&tabid=290>. 
61 Martha Arias, Parody: A Safe  Harbour  under the Anti-Cybersquatting Protection Act (2010) 
International Business Law Services 
<http://www.ibls.com/internet_law_news_portal_view.aspx?s=latestnews&id=2147>.  
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stand, even a cohesive cybercrime typology is proving difficult. But this is not to say 

that international treaty attempts have been pointless. There is no doubt that despite 

the recent inertia of the Cybercrime Convention, it remains the only comprehensive 

attempt to date to systematically set out the shared rights and obligations of members 

States, and which directly address the question of jurisdiction. But, as with any treaty, 

convention, or other legally binding multilateral instrument, it would be naïve to 

ignore the inevitable clash between the international community’s desire for harmony 

and the nation State’s desire for self-determination and legal autonomy. Issues over 

jurisdiction in cybercrime exemplify, and often amplify, this tension. Jurisdiction to 

access and retrieve information also falls into this category, and while some treaties 

explicitly recognise this,62 where it is lacking there is always the temptation to act 

unilaterally, which only exacerbates political tension, as was the case in United States 

v. Gorshkov mentioned above. Even five years ago one might have been labelled 

alarmist in labouring these points too much, but the phenomenal integration that has 

taken place between modern communications technologies and almost every aspect of 

contemporary life, now puts cybercrime law enforcement at the forefront of 

international community concerns.  

 

                                                

62 Council of Europe Convention on Cybercrime, Article 25. 
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CANBERRA CORNER 

FOREWORD 

 

As the law journal of Australia’s Capital University, we are interested not only in 

articles connected to Commonwealth law, legal developments and reform but also 

legal issues that impact on  the Canberra community and broader capital region.   

Canberra Corner is a place for the discussion of those types of issues.  

 

We are therefore pleased to welcome former Chief Minister Jon Stanhope’s 

contribution to the debate about compulsory third party insurance reform in the ACT.  

It is a double welcome for Professor Stanhope. Jon recently joined the University as a 

professor in the ANZSOG Institute of Governance. We also welcome Manu Jaireth’s 

article on judge only trials in the ACT, another area of interest to the Canberra 

community.   

 

The Editors 
Canberra Law Review 
July 2011  
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THE CASE FOR COMPULSORY THIRD 

PARTY INSURANCE REFORM IN THE 

AUSTRALIAN CAPITAL TERRITORY 

JON STANHOPE∗ 
 

 

Sixty years ago, on 14 November 1947, Herbert Victor Johnson, Minister of State for 

the Interior in Ben Chifley's government, signed a notice pursuant to s 2 of the Motor 

Traffic Ordinance 1947 (Cth). That notice fixed 2 February 1948 as the date on which 

the Ordinance was to commence and, with it, the present third-party insurance scheme 

for the Australian Capital Territory. 

 

By February 1948, when the Ordinance commenced, a total of 16 insurers were 

touting for business in the ACT. So competition among insurers offering compulsory 

third-party insurance, or CTP as it is generally abbreviated to, was very much a reality 

in the ACT in 1948.  

 

Among the original insurers was NRMA Insurance Ltd, which has offered CTP 

insurance in the Territory from then to this day. Today it is our only authorised CTP 

insurer. In fact, for the last 30 years since 1980, NRMA Insurance has held a de facto 

                                                

∗ Former Chief Minister of the ACT. 
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monopoly largely due to the fact that the legislation then governing the scheme failed 

to change with the times. 

 

In 2008, this legislation was finally updated with the introduction of the Road 

Transport (Third-Party Insurance) Act 2008 (ACT) (2008 CTP Act) commencing 1 

October 2008. In essence, the 2008 reforms were designed to be the foundation for 

further reforms to the scheme. The 2008 CTP Act introduced significant baseline 

reforms in areas such as premium setting, insurer regulation, claims and litigation 

procedures, legal costs and the provision of necessary and early rehabilitation. These 

reforms have set the foundations for a modern CTP scheme fit for the 21st century. 

Initially, these reforms have led to a slight increase in medical and rehabilitation costs 

paid under the CTP scheme, therefore partially aligning the outcomes of the CTP 

scheme with the objectives outlined in the 2008 CTP Act. However, there continues to 

be substantial upwards pressure on premiums in the ACT. The Government has 

therefore examined all potential reform options with the aim of addressing cost 

pressures on premiums in the ACT, while simultaneously maintaining access to the 

common law for all CTP claimants. 

 

CTP schemes exist to ensure that there will be funds available for return to health for 

persons injured due to the negligence of motor vehicle drivers. Despite significant 

differences of detail in design of schemes, the need for a regulated scheme to provide 

compensation for people injured in motor vehicle accidents is almost universally 

accepted. CTP is therefore compulsory in every country with a developed economy 

and legal system. The ACT scheme involves approximately 250,000 motor vehicles 
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and handles around 800 to 1,000 claims per year.  For the vast majority (over 99.5%) 

of motorists the premium is compulsorily paid even though they do not incur a claim. 

The nature of the scheme is that negligent drivers are not penalised for the damage 

that they cause. All drivers are required to share the burden of a few negligent drivers. 

It is essential that any scheme be fair and efficient for both the premium payers and 

the injured persons. 

 

Approximately 20% of the total cost of the ACT scheme is spent in legal costs. This 

does not include payments of legal fees and disbursements made by clients to their 

legal representatives, otherwise known as solicitor-client costs. Medical and 

rehabilitation costs (including, where necessary attendant/domestic care and 

home/vehicle modifications) are less than half what they are in NSW. The scheme 

needs to change and that change needs to cement the directions of the 2008 CTP Act, 

consistent with the objectives set out in s 5A of that Act. The perverse incentive under 

the common law to maximise the compensation given to claimants still exists. This 

operates to the detriment of claimants as claims take longer to resolve and with that, 

legal costs and disbursements are allowed to increase. Prior to the 2008 reforms 

claims in the ACT took an average of 1,161 days to resolve, compared with half that 

in Queensland. This pursuit of maximum compensation, as distinct from full or fair 

compensation, is also at the expense of all those that pay CTP premiums who must 

bear the total scheme costs in the price they pay for CTP premiums.  

 

Under the current monopoly situation, there is little incentive for either the claimant 

or the insured to improve the efficiency or effectiveness of the system.  There is also 
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little incentive for other insurers to enter the market under the current circumstances. 

The ACT market is small, so the initial costs of entry will not be rewarded by a large 

increase in premium revenue that might be expected in another, larger jurisdiction.  

With high transaction costs and uncertainty regarding award payments, the relative 

risk for insurers is greater.  The consequence is that the ACT community, most of 

whom are car owners, face the highest premiums in the country and arguably the least 

effective management of health outcomes. 

 

There is a need for further reform within the ACT CTP scheme, and that these 

reforms are required to more closely align the outcomes of the scheme with the 

objectives as outlined in s 5A of the Road Transport (Third-Party Insurance) Act 

2008 (ACT) (2008 CTP Act). These objectives include promoting the rehabilitation of 

people injured in a motor accident, encouraging the speedy resolution of claims, 

keeping the costs of insurance at an affordable level and promoting competition for 

CTP premiums in the ACT. 

 

As a direct response, the Road Transport (Third Party Insurance) Amendment Bill 

2011 (ACT) (CTP Amendment Bill 2011) was introduced by the Government into the 

Legislative Assembly earlier this year on 17 February 2011. This Bill builds on the 

2008 reforms by proposing the introduction of a permanent impairment threshold for 

non-economic loss damages (more commonly known as general damages or ‘pain and 

suffering’). The purpose of setting the threshold at 15% whole person impairment 

(based on the American Medical Association’s Guides to the Evaluation of Permanent 

Impairment, 5th edition) is to distinguish between relatively minor injuries which 



244  CANBERRA LAW REVIEW  [(2011) 

 

make up the majority of claimants from those claimants with major or severe injuries. 

The outcome of this change will be better health outcomes.  

 

It is logical that in order to achieve the best possible health outcome for an injured 

individual, rehabilitation should commence as soon as possible after the accident. The 

proposed changes to the CTP scheme will expand on the 2008 reforms, which obliged 

insurers to meet the first $5,000 of an injured person’s medical expenses incurred 

within six months of a motor vehicle accident on what is effectively a no-fault basis. 

In addition, once an insurer admits liability, it has an ongoing obligation to meet 

reasonably incurred medical expenses and to make reasonable and appropriate 

rehabilitation services available to the claimant pending settlement of the claim. 

However, disturbingly, it appears that claimants are not currently getting the benefit 

of these early payment provisions, with only 7% of claimants applying for the $5,000 

virtually no-fault payment for medical expenses. 

 

For persons with injuries that do not exceed the 15% whole person impairment 

threshold, the CTP Amendment Bill 2011 replaces the subjective payment of 

non-economic loss damages with best practice medical treatment and rehabilitation. 

This legislative change is designed to shift the focus for claimants towards their 

rehabilitation and return to health and away from the current situation in which there 

is strong incentive for delaying treatment for those that have suffered relatively minor 

injury in favour of an ongoing litigious culture. These amendments will remove the 

incentive to delay treatment for those injured persons below the threshold impairment 
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and will mean that it is unambiguously in their best interests to undertake all the 

necessary rehabilitation, at the expense of the insurer, as soon as possible. 

 

Those people that do not meet the whole person impairment threshold will however 

still retain their access to all other categories of common law compensation including 

medical expenses, rehabilitation costs, loss of past and future earnings and where 

applicable domestic care and modifications to their home and/or vehicle. 

  

Legislative changes such as this are important. They are necessary to improve the 

CTP scheme in the ACT and its focus on health outcomes. Many jurisdictions both 

internationally and in Australia have adopted similar reforms. These reforms vary 

from complete overhauls of the insurance system from tort to no-fault, or a hybrid 

system that retains the common law but places restrictions on damages. Restrictions 

on common law damages range from draconian to almost negligible. The ACT has the 

least restrictive limitation of the common law. The CTP Amendment Bill 2011 retains 

common law in the ACT as a fault based CTP scheme. However, the further reform of 

the kind proposed in the CTP Amendment Bill 2011 is clearly in line with the 

direction of CTP insurance across Australia. 

 

The idea that restricting access to non-economic loss improves overall health 

outcomes is not limited to Australia. In Canada there have been significant legal 

reforms that have placed greater emphasis on immediate access to medical treatment 

and injury management. For example, in Saskatchewan, where accident compensation 

systems were changed from tort to no-fault in 1995, a study published in the New 
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England Journal of Medicine1 in 2000 revealed that the number of claims for pain and 

suffering caused by whiplash injuries decreased, partially due to an increased focus on 

payments made for medical care. The study also found that median time to claims 

closure were reduced and that there was a strong association between lower levels of 

pain, higher levels of physical functioning and the shorter time for closures 

experienced under the reforms.2 

 

Closer to home, NSW has also undertaken significant reforms to its CTP scheme. In 

1999, the Motor Accidents Compensation Act (NSW) introduced a whole person 

impairment threshold for the payment of non-economic losses, set at 10% (based on 

the American Medical Association’s Guides to the Evaluation of Permanent 

Impairment, 4th edition), early notification and treatment processes, the introduction 

of compulsory injury management and lastly lifetime care for individuals injured in 

motor vehicle accidents while maintaining fault-based common law damages. In 

introducing the Motor Accidents (Lifetime Care and Support) Bill (NSW) on 4 April 

2006, the Minister responsible for these reforms, the Hon John Della Bosca MLC, 

outlined the impacts of the 1999 reforms: 

In the reformed scheme the average payment to the most seriously injured has increased by 19 

per cent while the average payment for non-economic loss or general damages is 23 per cent 

more than in the old scheme. The reformed scheme has also seen a dramatic decrease in 

administration costs, with legal costs almost halving and investigation costs having reduced by 

more than 40 per cent. … For motorists, green slip premiums are at their most affordable for 

                                                

1 J.D. Cassidy et al, ‘Effect of Eliminating Compensation for Pain and Suffering on the Outcome of 
Insurance Claims for Whiplash Injury’ (2000) 342 New England Journal of Medicine 1179.  
2 Ibid, 1184. 
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over a decade. Injured people are receiving faster treatment and rehabilitation and those that 

are more seriously injured are, on average, receiving increased compensation payments.3 

 

With lower premiums resulting from the 1999 reforms, in recent years NSW has been 

able to offer catastrophically injured people long-term care on a no-fault basis. This 

means that even those at-fault in a motor crash who are severely injured but who are 

denied compensation by the common law are now able to receive long-term care and 

support. 

A study funded by the NSW Motor Accident Authority and reported in Injury 

Prevention in 2006 compared health outcomes of whiplash associated disorders 

(WAD) at three months, six months, and two years after injury. It confirmed earlier 

international findings that early claim closure was associated with a higher report of 

recovery.4 A further study by PricewaterhouseCoopers presented at the Institute of 

Actuaries of Australia XIth Accident Compensation Seminar 1-4 April 20075 on the 

1999 changes to the NSW CTP scheme found in relation to individuals with whiplash 

injuries that the reforms had led to better health outcomes, better physical health and 

higher rates of recovery two years after the injury. It concluded that medical payments 

were higher in the first 6 months of a claim, which indicates that there was increased 

utilisation of earlier access to treatment. Claim costs were also lower on average for 

                                                

3 New South Wales, Parliamentary Debates, Legislative Council, 4 April 2006. 
4 T Rebbeck et al ‘A Prospective Cohort study of health Outcomes Following Whiplash Associated 
Disorders in an Australian Population’ (2006) 12 Injury Prevention, 97. 
5 Sarah Johnson et al, Whiplash Claimants Health Outcomes and Cost Pre and Post the 1999 NSW CTP 
Legislative Reforms (2007) Institute of Actuaries Australia 
<http://www.actuaries.asn.au/library/4.c_ACS07_paper_Johnson_Feyer_Whiplash%20claimants%20h
ealth%20outcomes.pdf>. 
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smaller claims and higher for larger claims due to increased medical and economic 

loss payments.  

 

Another study reported in the Journal of the Neurological Sciences6 in 2005 argued 

that health outcomes for people with whiplash injuries were improved after legislative 

changes such as the removal of compensation for pain and suffering, early acceptance 

of compensation claims and early access to treatment. 

 

The dynamics for reform are therefore quite clear: similar reforms in other 

jurisdictions have shown that substantial benefits are accrued by the most important 

stakeholders in a CTP scheme, the claimants. While the Government has no desire to 

convert the ACT scheme into a no-fault insurance system, like the one that operates in 

Victoria, the intention of the reforms is to create a hybrid system that operates with 

the injured party in mind, and focuses on displacing damages for pain and suffering 

for relatively minor injuries with early medical and rehabilitation interventions that 

should reduce actual pain and suffering in the longer term.  

 

The increased emphasis under the proposed Bill on injury management is not a ploy 

by government to reduce the awards made for pain and suffering to the satisfaction of 

insurance companies, but a reform designed to shift the focus of the CTP scheme to 

getting injured motorists on the road to recovery as soon as possible. This will 

facilitate better health outcomes with a quicker return to health for patients. 

                                                

6 I Cameron, et al ‘Legislative Change Improved Health Outcomes for People with Whiplash: Pre and 
Post Comparison’ (2005) 238 Journal of the Neurological Sciences, S85. 
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The benefits of the reforms are expected to also include the reduction of premiums 

paid by ACT motorists due to lower costs for the scheme and the introduction of 

competition for the first time in 30 years and greater choice. The 2008 CTP Act 

requires proposed premiums in the ACT to be approved by the CTP regulator, and this 

will enable costs savings resulting from the reforms to be passed onto the motorist. 

The CTP regulator has not allowed any increases in overall insurer profit margins 

since the 2008 reforms were introduced. 

 

As stated, the reforms will also encourage the entry of competitors into the ACT CTP 

market. The relatively small size of the market (approximately 250,000 motor 

vehicles) and the volatility of claim sizes and premiums in recent years have made the 

ACT less attractive to would-be insurers. The proposed reforms will further assist in 

reducing the time required for settlement of smaller claims and there will be increased 

certainty and transparency in regards to scheme costs and damages awarded. This will 

reduce the risk of volatility and should encourage new CTP insurers to enter the ACT 

market. 

 

The proposed reforms to the CTP will help ensure that the ACT scheme over time will 

deliver an affordable system for motorists, fair treatment to those who are injured, 

improved performance of scheme providers and an effective governance and 

management regime for the scheme. The reforms will more closely align the operation 

and outcomes of the CTP scheme with the objectives of the 2008 CTP Act: the results 

of similar reforms in other jurisdictions have shown the substantial efficacy of early 
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medical treatment as against non-economic loss damages. The Government is 

confident that these reforms will lead to substantial improvements in the overall 

health outcomes for those injured in motor vehicle crashes in the ACT.
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PROPOSED REFORMS TO JUDGE-ALONE 

TRIALS IN THE AUSTRALIAN CAPITAL 

TERRITORY 

MANU JAIRETH ∗∗∗∗ 

 

POSTSCRIPT: On 17 February 2011 the ACT Government introduced the Criminal 

Proceedings Legislation Amendment Bill 2011 (ACT) into the ACT Legislative 

Assembly. The Bill was passed on 23 June 2011 and notified on 6 July 2011. The 

ACT Greens and Labor voted against Liberal Party amendments consistent with the 

arguments raised in this article.1 This article was completed before the Bill was passed 

and should be read in light of this. 

 

I INTRODUCTION 

 

The Criminal Proceedings Legislation Amendment Bill 2011 (ACT) (the Bill) 

proposed two changes to the criminal law trial procedure in the ACT. The first was an 

increase in the maximum penalty for three offences making these ‘indictable offences’ 

under ACT law.2 The second change, and focus of this article, related to which 

                                                

∗ Student editor, Faculty of Law, University of Canberra. 
1 ACT Legislative Assembly, Minutes of Proceedings, No 108 (2011) 1351. 
2 ‘Act of indecency without consent’: Crimes Act 1900 (ACT), s 60; ‘Possessing Child Pornography’ 
Crimes Act 1900 (ACT), s 65; ‘Using the Internet etc. to Deprave Young People’ Crimes Act 1900 
(ACT), s 66; Legislation Act 2001 (ACT), ss 190(1)(a) and 190(1)(b) provides for indictable and 



252  CANBERRA LAW REVIEW  [(2011) 

 

matters can be heard by judge alone, and the time at which the accused can elect. In 

brief, a class of ‘excluded offences’ is created, and where a criminal act is an 

‘excluded offence’, an accused may not elect to have their matter heard by judge 

alone. Further, by virtue of these proposed amendments, an accused may also not 

elect to have a matter heard by judge alone where the election is made after the 

accused knows the identity of the trial judge.3  

 

This article examines the availability of judge alone trials in the ACT. It compares the 

ACT’s legislative scheme to that in NSW, and argues that the proposed amendments 

will create greater systemic inefficiency and could potentially contravene the 

accused’s right to a fair trial.4 It is suggested that instead of rigidly preventing judge-

alone trials for a class of ‘excluded offence’, discretion should be given to the court to 

allow for judge alone trials where it is in the interest of justice. This is a concept in 

NSW law and the ACT would do well to adopt provisions that are similar.5 

 

II WHAT IS THE CURRENT LEGISLATIVE SCHEME IN THE AC T? 

 

In the ACT, the Supreme Court Act 1933 (ACT) deals with the mode of criminal 

trials. As it stands, the general presumption is that unless otherwise provided for, 

                                                                                                                                       

summary offences: (1) An offence is an "indictable offence" if (a) it is punishable by imprisonment for 
longer than 2 years; or (b) it is declared by an ACT law to be an indictable offence. 
3 Criminal Proceedings Legislation Amendment Bill 2011 (ACT), cl 10. 
4 Human Rights Act 2004 (ACT), s 21. 
5 Criminal Procedure Act 1986 (NSW), ss 132 and 132A implemented the recommendations of the 
NSW Parliament’s Standing Committee on Law and Justice report on s 132 of the Criminal Procedure 
Act 1986 (NSW). 
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‘criminal proceedings shall be tried by jury’.6 Jury trials occur in the Supreme Court 

of the ACT and only apply to indictable offences that have a maximum penalty of two 

years or greater.7 

 

An accused may, however, elect to have their matter tried by a judge alone where: 

a) the accused elects in writing to have the matter heard by a judge alone; and 

b) the accused produces a certificate signed by a legal practitioner, stating that 

the legal practitioner has advised the accused and that the accused has elected 

freely to have the matter heard by judge alone; and 

c) the accused elects to have the matter heard by judge alone before the court 

allocates a date for trial.8 

 

With respect to the time of election, the accused may elect to have their matter tried 

by judge alone at any time before arraignment.9 Further, if the accused makes an 

election to have the matter tried by judge alone and then withdraws that election, the 

accused cannot make a further election to have the matter heard by judge alone.10 

 

                                                

6 Supreme Court Act 1933 (ACT), s 22 entitled ‘No Trial by Jury in Civil Proceedings’ provides that 
‘in every suit in the court, the trial must be by the court without a jury’; Supreme Court Act 1933 
(ACT), ss 68A and 68B. 
7 Legislation Act 2001 (ACT), ss 190(1)(a) and 190(1)(b). 
8 Supreme Court Act 1933 (ACT) s 68B(1); Supreme Court Act 1933 (ACT), s 68B(d)(i) and 68B(d)(ii) 
provides that if there is more than 1 accused person in the proceedings— (i) each other accused person 
also elects to be tried by the judge alone; and (ii) each accused person's election is made in relation to 
all offences with which he or she is charged. 
9 Supreme Court Act 1933 (ACT), s 68B(2). 
10 Ibid, s 68B(3). 
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III CRIMINAL PROCEEDINGS LEGISLATION AMENDMENT BILL  

2011 (ACT) 

 

On 17 February 2011, the Bill was introduced into the Legislative Assembly of the 

ACT. The ACT Government is receiving further consultation from stakeholders on its 

provisions. 

 

A The creation of a class of ‘excluded offences’ 

 

As noted above, the most significant reform included in the Bill is the creation of a 

class of ‘excluded offence’ that restricts offences falling in this class from being heard 

by judge alone. The explanatory memorandum of the Bill states: 

The Bill amends the Supreme Court Act by limiting the types of offences for which an 

election for trial by judge alone can be made. The Bill does this by specifying a class of 

offences where an election to be tried by judge alone cannot be made. The excluded offences 

include charges involving the death of a person and charges of a sexual nature.11 

 

The proposed section of the Supreme Court Act 1933 (ACT) s 68B will read ‘a 

criminal proceeding against an accused person for an offence other than an excluded 

offence must be tried by judge alone …’12 This mandate is a significant change to the 

criminal trial procedure. The current procedural provisions within the Supreme Court 

Act 1933 (ACT) relating to the process of electing a judge alone trial will remain 

largely the same, but for the alteration of s 68B(1)(c), which is discussed later in this 

article. 
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At the very heart of the concerns surrounding the reforms is this notion of what would 

constitute an ‘excluded offence’. In the Criminal Proceedings Legislation Amendment 

Bill 2011 (ACT), ‘excluded offences’ are listed in Schedule 2 and include: 

• any offences that involve the death of a person; 

• any offences of a sexual nature (including bestiality and child pornography); 

and 

• two offences provided for in the Prostitution Act 1992 (ACT), soliciting and 

causing a child to provide commercial sexual services.13 

 

B Changes to the time of election 

 

Before the proposed amendments, an accused could elect to have a judge alone trial 

‘before the court first allocates a date for the person’s trial’.14 The Bill adds a further 

criterion to this timing requirement. It provides that the solicitor’s certificate, and 

intention to elect to have the matter heard by judge alone, must be filed with the court 

before the accused, or the accused’s legal representative, knows the identity of the 

trial judge.15 

 

C Reasons for introducing the amendments 

 

                                                                                                                                       

11 Explanatory Statement, Criminal Proceedings Legislation Amendment Bill 2011 (ACT), cl 2. 
12 Criminal Proceedings Legislation Amendment Bill 2011 (ACT), s 68B(1). 
13 Prostitution Act 1992 (ACT), s 20: ‘Causing Child to Provide Commercial Sexual Services etc’; 
Prostitution Act 1992 (ACT), s 21: ‘Receiving Proceeds of Child Prostitution’. 
14 Supreme Court Act 1933 (ACT), s 61B(1)(c). 
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The ACT Attorney-General, Mr Simon Corbell MLA, has outlined the ACT 

Government’s justification for legislative change. At face value, these justifications 

are not only seemingly contradictory, but also heavily reliant on a report completed by 

the ACT Department of Justice and Community Safety (JACS). The report reviewed 

and compared all Australian Supreme Court criminal matters over four years. The 

study concluded in 2008.16 

 

Mr Corbell gave the following reasons for the proposed amendments: 

• In the ACT Supreme Court, the accused elects to have the trial heard by judge 

alone 56% of the time. The next closest jurisdiction statistically, South 

Australia, is at 15%. He noted that this was particularly interesting as the ACT 

provisions are modelled on South Australian law. 17 

• The highest rate of election for judge alone trials in the ACT Supreme Court 

occurs for offences involving the death of a person, and for offences of a 

sexual nature.18 

• During the study period, the ACT Supreme Court had a conviction rate for 

murder (0%), sexual offences (9%) and for all judge alone trials (47%). 

 

                                                                                                                                       

15 Criminal Proceedings Legislation Amendment Bill 2011 (ACT), s 68B(10)(c)(ii). 
16 ACT, Parliamentary Debates, ACT Legislative Assembly, 17 February 2011, 256 (Simon Corbell, 
Attorney General). 
17 Ibid. 
18 Offences involving the death of a person, and offences of a sexual nature are now contained in 
Schedule 2 of the Criminal Proceedings Legislation Amendment Bill 2011 (ACT) ‘excluded offences’; 
Criminal Proceedings Legislation Amendment Bill 2011 (ACT) cl 13. 
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Mr Corbell also added that by requiring that an accused elect to have a trial by judge 

alone prior to knowing which judge would be presiding, it would minimise what is 

commonly referred to as judge or forum shopping.19 

 

Mr Corbell concluded that ‘there is strong community support for these amendments. 

Territorians expect that those charged with the most serious offences are assessed and 

judged by a jury of their peers.’20 

 

IV THE NSW LEGISLATIVE SCHEME 

 

The NSW legislative scheme, in contrast to the proposed scheme in the ACT, exhibits 

much less rigidity. Criminal proceedings for indictable offences in the New South 

Wales Supreme Court or District Court are tried by jury, unless there is an election to 

the contrary.21 

 

An accused person may elect to be tried by a judge alone where: 22 

• An accused so elects, and if the judge is satisfied that the accused has sought 

and received legal advice before making the election;23 and 

• An election is made with the consent of the Director of Public Prosecutions 

(DPP).24 

                                                

19 ACT, Parliamentary Debates, ACT Legislative Assembly, 17 February 2011, 257 (Simon Corbell, 
Attorney General). 
20 Ibid, 256. 
21 Criminal Procedure Act 1986 (NSW), s 131. 
22 Ibid, s 132. 
23 Ibid, s 132(6). 
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One provision within the NSW scheme, which gives it a character of flexibility, arises 

where the DPP does not provide consent for a judge alone trial. Where consent is not 

provided, a judge alone trial is not entirely prevented. The court may still order that a 

judge alone trial occur based on whether it is in the ‘interests of justice’.25 

 

Other important aspects of the NSW legislative scheme include the fact that: 

• an election must be made prior to the date fixed for the person's trial;26 and 

• an accused person who has elected to be tried by judge alone may 

subsequently elect to be tried by a jury any time before the date fixed for their 

trial.27 

 

The apparent difference between ACT and NSW legislation in this area is the 

requirement in NSW that the DPP provides consent to the election. This is not the 

case in the ACT. 

 

V WHAT WILL THE LIKELY PRACTICAL EFFECT BE IN THE 

ACT? 

 

According to the Australian Bureau of Statistics, Criminal Courts, Australia, 2009–

10, in the Australian Capital Territory Supreme Court, between the 2005 and 2010, 

                                                                                                                                       

24 Ibid, s 132(2). 
25 Ibid, s 132(4). 
26 Ibid, s 132A(1). 
27 Ibid, s 132A(3). 
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there were twenty-five trials dealing with crimes involving the death of a person and 

104 sexual offences. In 2009–2010, there were four trials involving the death of a 

person and 32 trials involving crimes of a sexual nature.28 

 

As stated earlier, the Bill creates a class of ‘excluded offences’. The relevant 

provisions are listed in Schedule 2 of the Bill. The practical effect of the amendments, 

based on 2009–2010 statistics would see 32 instances where an ‘excluded offence’ 

proceeded to trial. On this basis, it can be estimated that there is the potential for 

thirty-two more jury trials in the ACT per year. 

 

Table 1: Defendants Adjudicated, States and Territories and principal offence, 

2004–05 to 2009–10 in the ACT 

Type of offence 2004–05 2005–06 2006–07 2007–08 2008–09 2009–10 
Homicide and related offences       
Murder 3 3 0 3 3 0 
Attempted murder 0 0 0 0 0 0 

Manslaughter and driving causing death 0 3 0 3 3 4 

Total 3 6 0 6 6 4 

Sexual assault and related offences       

Aggravated sexual assault 9 11 6 11 12 13 

Non-aggravated sexual assault 4 3 3 3 4 6 
Non-assaultive sexual offences against 
a child 

0 0 0 0 0 9 

Child pornography offences     6 4 

Total 13 14 9 14 22 32 

 

 

                                                

28 Australian Bureau of Statistics, 4513.0 - Criminal Courts, Australia, 2009-10 (27 January 2011) 
<http://www.abs.gov.au/ausstats/abs@.nsf/mf/4513.0>. 
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VI WHY ARE THE AMENDMENTS NOT A GOOD IDEA? 

 

In essence, there are two broad arguments against the amendments contained within 

the Bill. These main criticisms touch on the potential human rights implications for 

the accused as well as systemic issues such as cost, delay and inefficiency. 

 

A Potential human rights implications 

 

In presenting the Bill to the ACT Legislative Assembly, Mr Corbell highlighted the 

overarching purposes for allowing an accused to elect to have a matter heard by judge 

alone: 

The intention of the provision was that it would apply to matters involving complex and 

lengthy legal issues or explanations of a matter where large amounts of pre-trial publicity 

could be said to adversely affect an accused’s right to receive a fair trial.29 

 

With all due respect to Mr Corbell, this has not changed. Crimes involving the death 

of a person, or crimes of a sexual nature, especially those involving children, are still 

the most controversial. These crimes are more than likely to receive adverse publicity.  

 

The Standing Committee on Law and Justice in NSW outlined a further argument to 

this point. In a submission to the Standing Committee, the Attorney-General of NSW, 

through the Department of Justice and Attorney-General, said: 

                                                

29 ACT, Parliamentary Debates, ACT Legislative Assembly, 17 February 2011, 255 (Simon Corbell, 
Attorney General). 
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Cases which may be better suited to trial by judge alone include where the evidence is of a 

technical nature, there are concerns that directions from the judge or other measures will be 

insufficient to overcome jury prejudice resulting from pre-trial publicity …30 

 

In another submission, the Deputy President of the Victims of Crime Assistance 

League (VOCAL), Mr Howard Brown, said in relation to offences involving the 

sexual assault of underage persons: 

Our view, especially in sexual assault matters involving children under the age of 14, is that a 

judge-alone trial is by far and away the best way to proceed …31 

 

An accused’s right to a fair trial is provided for by s 21 of the Human Rights Act 2004 

(ACT). Subsection (1) says:  

Everyone has the right to have criminal charges, and rights and obligations recognised by law, 

decided by a competent, independent and impartial court or tribunal after a fair and public 

hearing. 

 

Section 21(1) of the Human Rights Act 2004 (ACT) is based on Article 14 of the 

International Covenant on Civil and Political Rights.32 Examining the possible human 

rights implications is important in the context of this discussion. 

 

As discussed, the Bill creates a class of ‘excluded offences’ that are prevented from 

being heard by a judge alone. The ACT Government’s view is that this is consistent 

                                                

30 Standing Committee on Law and Justice, NSW Parliament, Judge alone trials under s. 132 of the 
Criminal Procedure Act 1986 (2010) 61. 
31 Ibid, 62. 
32 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 
2200A (XXI) (entered into force 23 March 1976). 



262  CANBERRA LAW REVIEW  [(2011) 

 

with the Human Rights Act 2004 (ACT).33 These excluded offences are highly 

controversial and are likely to generate adverse publicity.  

 

The ICCPR’s Human Rights Committee said in a ‘General Comment’ in 1984, on the 

right to a fair trial that ‘the publicity of hearings is an important safeguard in the 

interest of the individual and of society at large’.34 Notwithstanding this positive 

notion of public scrutiny, where an abhorrent criminal act is allegedly committed, and 

adverse media attention and an inflamed public exist, the likelihood of an impartial 

jury is heavily compromised. The High Court has also recognised this.35 It is arguable 

today that in times of increased mass media and trial publicity, these OHCHR 

‘general comments’ on the scope of the protection do not go far enough to protect the 

rights of the accused.36 

 

                                                

33 Explanatory Memorandum, Criminal Proceedings Legislation Amendment Bill 2011 (ACT) cl 2. 
34 Human Rights Committee, General Comment No. 13: Equality before the courts and the right to a 
fair and public hearing by an independent court established by law (Art. 14), 21st sess, Un Doc CCPR 
(13 April 1984); Office for the United nations High Commissioner for Human Rights, Human Rights 
Committee - General Comments (6 July 2011) 
<http://www2.ohchr.org/english/bodies/hrc/comments.htm>. ‘The Human Rights Committee publishes 
its interpretation of the content of human rights provisions, in the form of General Comments on 
thematic issues’. 
35 The High Court has recognised in strong dicta comment that in very extreme cases adverse pre-trial 
publicity might justify a permanent stay of a prosecution. In: Dupas v The Queen [2010] HCA 20 (16 
June 2010) in a joint judgment the seven-member High Court described the approach of Mason CJ and 
Toohey J in  R v Glennon (1992) 173 CLR 592 as 'as an authoritative statement of principle'. That 
principle was quoted as: "[A] permanent stay will only be ordered in an extreme case ... and there must 
be a fundamental defect 'of such a nature that nothing that a trial judge can do in the conduct of the trial 
can relieve against its unfair consequences' .... And a court of criminal appeal, before it will set aside a 
conviction on the ground of a miscarriage of justice, requires to be satisfied that there is a serious risk 
that the pre-trial publicity has deprived the accused of a fair trial . It will determine that question in the 
light of the evidence as it stands at the time of the trial and in the light of the way in which the trial was 
conducted, including the steps taken by the trial judge with a view to ensuring a  fair trial.’  
36 The Committee said of Article 14 of the ICCPR: ‘All of these provisions are aimed at ensuring the 
proper administration of justice, and to this end uphold a series of individual rights such as equality 
before the courts and tribunals and the right to a fair and public hearing by a competent, independent 
and impartial tribunal established by law.’: Human Rights Committee, General Comment No. 13: 
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The ACT Legislative Assembly’s Standing Committee on Justice and Community 

Safety, Scrutiny Report 36 refers to extra-judicial comments by the Honourable Chief 

Justice Higgins of the ACT Supreme Court in the ACT Bar Association Bar Bulletin, 

8 March 2011.37 Chief Justice Higgins said:  

To so limit [as proposed in the amendments in this Bill] the existing right to choose trial by 

judge-alone clearly creates a real risk of offending the Human Rights Act 2004 (ACT). In 

particular section 21 of that Act which provides the right to a fair trial. That is, the right to 

have criminal charges decided by a competent, independent and impartial court after a fair and 

public hearing. I do not deny that juries as finders of fact are competent. However, 

independence and impartiality can be affected by pre-trial publicity, community prejudice and 

complex and lengthy legal issues. 

 

Should the amendments to the Bill go through, and judge alone trials prohibited for 

‘excluded offences’, the potential for the accused to have a ‘fair trial’ is less likely. 

The ACT Standing Committee noted: 

[t]he chosen categories of offences (death and sexual offences) seem somewhat random and 

target precisely the kind of issues which were considered to justify the option of a judge-alone 

trial in the first place. Namely, pre-trial publicity and community prejudice militating against 

an impartial and fair trial.38 

 

b Cost, delay and inefficiency 

 

                                                                                                                                       

Equality Before the Courts and the Right to a Fair and Public Hearing by an Independent Court 
Established by Law (Art. 14), 21st sess, Un Doc CCPR (13 April 1984). 
37 Standing Committee on Justice and Community Safety, ACT Legislative Assembly, Scrutiny Report: 
Report 36 (2011) 4. 
38 Ibid, 5. 
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The practical effect of the Bill, based on 2009–2010 statistics will see a marked 

increase in jury trials in the ACT. In terms of an efficient public system, as argued 

above, this proliferation of jury trials will likely result in an increasingly inefficient 

system.39 

 

In the March 2011 issue of the Bar Bulletin, a publication of the Australian Capital 

Bar Association, FJ Purnell SC identifies significant problems with the proposed 

amendments. Purnell sites comments made by the NSW Attorney General on 11 May 

2011: 

Judge alone trials are significantly less expensive to run than jury trials. Jury trials impose 

significant cost to the taxpayer, through extra organisation and legal expenses.40 

 

Further, in a submission to the Standing Committee on Law and Justice, the former 

Director of Public Prosecutions in NSW, Mr Cowdery, gave the Office of the Director 

of Public Prosecutions’ view on judge alone trials where there is technical or expert 

evidence: 

We take the view that if the principal evidence is of a technical nature and there are issues that 

need to be resolved about that, a judge alone is in a better position to master the evidence, to 

master the issues and to make the decisions that need to be made rather than having twelve 

laypeople coming to perhaps uncertain or conflicting views about aspects of the evidence and 

about the issues to be determined and ending up in a state of confusion.41 

 

                                                

39 Australian Bureau of Statistics, 4513.0 - Criminal Courts, Australia, 2009-10 (27 January 2011) 
<http://www.abs.gov.au/ausstats/abs@.nsf/mf/4513.0>. 
40 Above n 10. 
41 Standing Committee on Law and Justice, NSW Parliament, Judge Alone Trials Under s 132 of the 
Criminal Procedure Act 1986 (2010) 65. 
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In a separate submission to the Standing Committee, Mr Peter Breen agreed that the 

jury trial is much less efficient than a trial by judge alone:  

 [a] judge-alone trial will be completed more efficiently than a jury trial. It will save money 

and it will save time. A lot of jurors will be able to stay at home instead of coming into court 

and adjudicating ...42 

 

With the increase in jury trials as a result of the amendments contained in the Bill, it is 

likely that there will be greater inefficiency and cost in an already inefficient and 

costly system. This is hardly in the interests of the ACT Government, or Territorians. 

 

VII WHAT ARE POSSIBLE ALTERNATIVES FOR THE ACT 

GOVERNMENT? 

 

The NSW Standing Committee report noted above proposed the following provisions 

which were broadly adopted into NSW law: 

• Either the prosecution or the accused may elect to have a matter heard by 

judge alone; 

• Where both parties agreed that a trial could be heard by judge alone, a trial by 

judge alone would occur; 

• Where the prosecution elects to have the matter heard by judge alone, and the 

accused does not, the trial proceeds as a jury trial; 

• Where the accused applies to have the matter heard by judge alone, and the 

prosecution does not provide consent, the court must make a determination, 
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based on an ‘interest of justice’ test, whether the matter is to be heard by judge 

alone.43 

 

Whether or not discretion should be exercised, and the finer details of the 'interest of 

justice’ test, are dealt with below.  

 

At face value, the NSW model is a preferable legislative scheme to the proposed 

scheme contained in the Bill. By giving the court a discretion to decide whether a 

matter should be heard by judge alone, the issues surrounding the possible 

contravention of s 21 of the Human Rights Act 2004 (ACT) and the ‘fair trial’ 

requirement are largely circumvented. The court may intervene where there is a 

potential for an unfair trial. This is in stark contrast to an inflexible class of offence 

that is excluded, and involves the most controversial offences committed in the ACT. 

 

A The ‘interest of justice’ test 

 

The ‘interest of justice’ test could apply where an accused person elects to have a 

matter heard by jury, and the prosecution is opposed. The court would have discretion 

to determine whether the matter is heard as a judge alone trial or by jury, based on the 

‘interests of justice’. This is preferable to a system that is inflexible and contains an 

exhaustive list of ‘excluded offences’ where a judge alone trial is not allowed. The 

discretion could be exercised in favour of a jury trial ‘where the trial will involve a 

                                                                                                                                       

42 Ibid, 22. 
43 Criminal Procedure Act 1986 (NSW), s 132. 
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factual issue that requires the application of objective community standards such as an 

issue of reasonableness, negligence, indecency, obscenity or dangerousness’.44 

 

Tests such as the ‘interests of justice’ are not foreign in the criminal law system. Mr 

Malcolm McCusker QC, a Western Australian barrister, has said: 

The "interests of justice" test is used in other aspects of the criminal justice system. As but one 

example, a judge may decide, "in the interests of justice", to allow an accused to reopen his or 

her defence after it has been closed, because there is a particularly important piece of evidence 

which has been discovered or overlooked.45 

 

On this basis, the inclusion of another discretionary provision will not have a 

profound or negative affect on the criminal justice system, especially in the ACT 

where the number of offences is quite low. 

 

VIII CONCLUSION 

 

The proposed amendments contained in the Criminal Proceedings Legislation 

Amendment Bill 2011 (ACT) seek to create a class of ‘excluded offence’. Excluded 

offences are not permitted to be heard by judge alone. These excluded offences are 

offences that involve the death of a person, or offences of a sexual nature. The 

controversial nature of these offences leads to an increase in pre-trial publicity, and a 

higher likelihood of an unfair trial. It is for these offences, and for offences that 

                                                

44 Standing Committee on Law and Justice, NSW Parliament, Judge alone trials under s. 132 of the 
Criminal Procedure Act 1986 (2010). 
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involve expert and technical evidence, that judge alone trials are preferable, not only 

in guaranteeing procedural fairness, but also in ensuring that the system is an efficient 

one. The NSW approach proposed by the Standing Committee on Law and Justice in 

2010, as adopted by the NSW Parliament, incorporates both an ‘interests of justice’ 

test as well as a system whereby the prosecution and the accused could elect to have 

the matter heard before a judge alone. In the ACT, this may be a much better system. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                                                                                       

45 Ibid, 69. 
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