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INTRODUCTION 
 
 
The mid-2022 issue of Canberra Law Review features articles from Australian contributors 
regarding crime, technology, law reform and legal education alongside a review of major work 
on constitutional reform as a remedy for political disenchantment, particularly relevant given 
violence by the far right at the end of 2021 such as the burning of the main entry to Old 
Parliament House. 

Molly Young’s ‘Law vs Science: Genomic Evidence, Wrongful Convictions and the 
Requirement for a Statutory Framework’ explores the limitations of DNA evidence, with 
specific reference to wrongful convictions. The article engages with Australian and overseas 
jurisprudence, jury misunderstandings of evidence with a statistical and scientific basis, 
innocence testing and post-conviction review schemes. It offers specific recommendations for 
improvements in the criminal justice system. 

‘What To Teach When Teaching Law: The Categories, Rights, Duties And Test (‘CRDT’) 
Framework’ by Benedict Sheehy, Juan Diaz-Granados and Tomas Fitzgerald deals with 
pedagogical methodologies specific to law. It draws on debate in Australia and overseas 
regarding historic and current approaches, including the ‘case study’. The article offers a 
valuable contribution to teaching undergraduate and graduate students in online, hybrid and 
face to face models, potentially encouraging debate among both the legal profession, 
academics and advanced students. 

Mizcedes Cripps’ ‘How Does Australian Copyright Law Respond To Obscenity In An Era Of 
Digital Technology?’ considers the copyright status of works that are deemed to be obscene, a 
categorisation that covers a wide range of perceived or substantive harms in contemporary 
and past law. Cripps notes divergence in judicial recognition of copyright in textual and 
graphic works, with the United Kingdom having a different stance to that of Australia and the 
United States of America. Her article engages with questions about shifting notions of harm, 
the principles underlying censorship and rationales for protection under the Copyright Act 
1968 (Cth) and similar statutes. 

Bruce Baer Arnold’s ‘Surveillance Machines in Ivory Towers? Surveillance Capitalism, Dignity 
and Learning Management Systems’ offers a spirited, indeed provocative, perspective on the 
embrace of the digital platforms that are now axiomatic in Australian law schools because of 
COVID-19 and the expectations of ‘digital natives’. The article extends scholarly literature 
regarding online anonymous student feedback by asking whether we can construe the 
platforms as ‘surveillance machines’ that resemble other online data collection mechanisms 
within ‘surveillance capitalism’.  
Adam Jardine, Marilyn Bromberg and Nicholas Cardaci refer to ‘A Special Place in the Heart, 
A Special Place in the Law’ in ‘No More Fighting Like Cats And Dogs: It’s Time For A New Pet 
Custody Model In Australia’. It is an insightful piece that engages with the increasingly rich 
theorisation about personhood for non-human animals and the jurisprudence of the Federal 
Circuit and Family Court of Australia regarding pets as chattels. The authors argue for 
discussion of modifying Australian law to reflect changed social understandings of companion 
animals, adopting an alternative model of pet custody that does not rely on the premise that 
pets are property. The article discusses three alternative models of pet custody: the Pets as 
Persons Model, Sentimentality Model, and the Liminal Model. It concludes that any of these 
three models would be superior to the extant pet custody model in Australia, and would better 
reflect Australian attitudes and values. 
‘The Cadaveric Organ Shortage: a result of Australia’s organ procurement framework?’ by Jack 
Hassall critiques principle and practice regarding post-mortem organ collection for 
transplantation, analysing the complex domestic regime and benchmarking it against overseas 
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frameworks (notably that in Spain). The article highlights bioethics issues alongside questions 
about information sharing and a range of statutes. 

A review by Bruce Baer Arnold and Damon Smith considers Bede Harris’ insightful 
Constitutional Reform as a Remedy for Political Disenchantment in Australia (Springer, 
2020). It is a provocative and timely exploration of democratic discontents, disengagement 
and coherent law reform as an effective solution to systemic problems. The review notes the 
depth, cogency and eloquence of that work by one of the nation’s leading constitutional 
scholars and an inspiring teacher. 

The Student Section of this issue of Canberra Law Review features a contribution from one 
of the Law School’s undergraduate students. Rumesha Kashif’s ‘Murders With Missing Bodies: 
Evidential Construction of Prosecutorial No-Body Murder Cases’ is a commendably detailed 
engagement with homicide prosecutions where the victim’s body has not been found. 

*** 
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Law vs Science: Genomic Evidence, Wrongful Convictions and 
the Requirement for a Statutory Framework 

 
MOLLY YOUNG* 

 
 

DNA has gained a reputation as an infallible ‘gold standard’ of forensic identification. 
Although DNA is a powerful forensic tool for identifying the guilty and excluding the 
innocent, this perception has resulted in an overreliance on DNA evidence in criminal 
convictions. This article explores the limitations of DNA evidence and subsequently 
how these limitations contribute to wrongful convictions in Australia. This includes 
examining how technical, scientific and statistical evidence is misunderstood, 
miscommunicated and misinterpreted by the typically lay participants of the criminal 
justice system. This has been exacerbated by fallacies and phenomenon such as the CSI 
Effect, in which jurors enter the court with preconceived (and often incorrect) ideas 
about scientific evidence based on fictional portrayals of forensic processes. The article 
then constructs case studies which demonstrate how flawed DNA evidence has led to 
miscarriages of justice in Australia and provides some commentary from the High 
Court on the inability of DNA to conclusively convict. Following this, the article 
recommends several areas for reform, including the incorporation of innocence testing 
and post-conviction review schemes, improved training and education for expert 
witnesses, legal professionals and lay jurors, and increased reporting and oversight 
obligations. These reforms will mean that genomic evidence will have significant 
probative value in reliably securing the convictions of the guilty and acquittal of the 
innocent.  

 
I   INTRODUCTION 

 
In other words, the DNA evidence was, like Ozymandias’ broken statue in the poem 
by Shelley, found isolated in a vast desert. And like the inscription on the statue’s 
pedestal, everything around it belied the truth of its assertion. The statue, of course, 
would be seen by any reasonably perceptive observer, and viewed in its 
surroundings, as a shattered monument to an arrogance that now mocked itself. By 
contrast, the DNA evidence appears to have been viewed as possessing an almost 
mystical infallibility that enabled its surroundings to be disregarded.1 

 
The presentation of DNA in court provides two competing authorities for legal participants to 
balance: the law and science. In the criminal justice system, DNA evidence is a powerful 
forensic tool for identifying the guilty and excluding the innocent. DNA is widely perceived as 
infallible and has gained significant attraction as the ‘gold standard’ of forensic identification.2 
DNA evidence is highly probative and is associated with longer custodial sentencing.3 
However, in reality, the presence of DNA cannot conclusively determine a suspect’s guilt.4 
Further, the presentation of DNA evidence is associated with complex scientific concepts, 
technical language and statistical data which is notoriously difficult for laypeople to 
understand. Therefore, there is a tendency for legal practitioners, judges, and jurors to assign 
inaccurate levels of probative value to DNA evidence.  

 
1 Frank H R Vincent, Report: Inquiry into the Circumstances that Led to the Conviction of Mr Farah 
Abdulkadir Jama (Parliamentary Paper No 301, 29 March 2010) 11. 
2 Johanne Yttri Dahl, ‘Another Side of the Story: Defence lawyers’ views on DNA evidence’ in Katja 
Franko Aas, Helene Oppen Gundhus, Heidi Mork Lomell (eds), Technologies of InSecurity: The 
Surveillance of Everyday Life (Routledge, 2008) 219, 219.   
3 Michael Briody, ‘The Effects of DNA Evidence on Sexual Offence Cases’ (2002) 14(2) Current Issues 
in Criminal Justice 159, 176-177.  
4 Andrew Haesler, ‘DNA in Court’ (2008) 8(1) The Judicial Review 121, 140. 
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Australia’s existing legislative framework currently does little to address these 
misunderstandings or the criminal justice system’s overreliance on DNA evidence. As 
demonstrated by Australia’s recent history, this failure has the potential to result in serious 
miscarriages of justice. Australian case law reveals that DNA evidence is highly probative in 
the determination of wrongful convictions. For example, the conviction of Frank Button for 
rape was overturned only after DNA testing performed following the trial excluded him as the 
perpetrator.5 Contamination of DNA samples resulted in the wrongful conviction and 
imprisonment of Farah Jama despite a complete lack of corroborating evidence.6 The judge 
and jurors associated with the conviction of Thomas Keir were influenced by prosecutor’s 
fallacy.7 These cases, among others, demonstrate the potential consequences of genomic 
evidence being miscommunicated, misunderstood, or relied upon too heavily.8  The 
implications of these miscarriages of justice include ongoing psychiatric dysfunction, 
difficulties reintegrating into society and societal distrust in DNA evidence and the broader 
criminal justice system.9 
The inadequate regulation of analysis and communication of genomic evidence provides a 
framework which fails to adequately mitigate the likelihood of miscarriages of justice. 
Recommendations to address these failures have previously been provided by the Australian 
Law Reform Commission (ALRC),10 state and territory Parliaments,11 and various academics 
and subject matter experts. To date, these recommendations have not been implemented to a 
sufficient standard to preserve the probative value of DNA evidence and prevent wrongful 
convictions. To address this, this article recommends a more holistic approach for reform, 
including innocence testing and post-conviction review schemes, improved training and 
education for expert witnesses and legal professionals, and increased reporting obligations. 
These reforms mean that genomic evidence will have significant probative value in accurately 
and reliably securing convictions of the guilty and acquittal of the innocent.12 Failure to 
implement these recommendations has the potential to result in further injustices – that is, 
more innocent people in prisons – and increased distrust of DNA evidence. 
The primary research question underpinning this article is: ‘Is there a need for a Genomic 
Evidence Act and what would that statutory framework look like?’ 
A number of sub-questions are required to provide context for the primary research question. 
These questions will initially provide insight into the jury’s understanding of genomic 
evidence, which must be addressed to identify common areas of bias from a lay perspective. 
Next, the article aims to determine how genomic evidence contributes to wrongful convictions. 
The article then examines whether legislative reforms are necessary to mitigate wrongful 
convictions. The sub-questions are as follows: 
1. What is the jury’s understanding of genomic evidence and its application? 
2. How does genomic evidence contribute to wrongful convictions? 
3. What reforms, if any, are required to mitigate the risk of wrongful convictions? 

 
5 R v Button [2001] QCA 133. 
6 R v Jama (Victorian Court of Appeal, Warren CJ, Redlich and Bongiorno JJA, 7 December 2009). 
7 R v Keir [2002] NSWCCA 30. 
8 Brandon L Garrett and Peter J Neufeld, ‘Invalid Forensic Science Testimony and Wrongful 
Convictions’ (2009) 95 Virginia Law Review 1, 36.  
9 Adrian Hoel, ‘Compensation for Wrongful Conviction’ (2008) 356 Trends & Issues in Crime and 
Criminal Justice 1, 1. 
10 Australian Law Reform Commission, Essentially Yours: The Protection of Human Genetic 
Information in Australia (Report 96, 20 May 2003) 973-1130. 
11 See, eg, Law Reform Committee, Victorian Parliament, Forensic Sampling and DNA Databases in 
Criminal Investigations (Report No 58, March 2004) 403; Vincent (n 1) 48-56. 
12 Michael Kirby, ‘Forensic Evidence: Instrument of Truth or Potential for Miscarriage?’ (2009) 20(1) 
Journal of Law, Information and Science 1, 22.  
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This article centres on a qualitative analysis of DNA evidence in criminal litigation, focusing 
on its role in wrongful convictions. In doing so it adopts a mixture of doctrinal and non-
doctrinal approaches to researching the use of DNA, analysing case law, statute, and secondary 
sources from a scientific perspective. Australian common law will be evaluated to construct 
case studies of wrongful convictions and compare judicial perspectives on the reliability and 
admissibility of DNA evidence with the scientific reality of DNA analysis.13 Analysis of this case 
law will enable empirical determination of trends and the categorisation of contributing 
factors of wrongful convictions.  
This combination of doctrinal and non-doctrinal legal research will extend into the reform-
orientated aspect of the article, with a critical analysis of existing Commonwealth and 
state/territory statutory frameworks. The identification of limitations in the legislation is 
essential for identifying areas for reform and mitigating the risk of miscarriages of justice,14 
alongside a comparative component to this article which will provide examples of successful 
international law reform. Analysis of international regimes will have a twofold purpose of 
identifying limitations with Australian’s legislative framework and for proposing essential 
components of a uniform legislative scheme. Ultimately, this comparative lens allows the 
merits of the existing law to be analysed to determine whether legal reform is necessary from 
this scientific perspective.  
There are severe consequences of misunderstandings, miscommunication and misuse of DNA 
evidence, including wrongful convictions and other miscarriages of justice. Considering this, 
there is inadequate existing legislation governing the use of this evidence. This research is 
necessary to address the inadequacies of the legal system and the uncertainty surrounding the 
legal profession’s understanding of genomic evidence. Currently, there is minimal relevant 
research in this field, and this gap in knowledge must be filled. This article offers a unique 
perspective into this issue by analysing the interactions between the legal and scientific 
frameworks of DNA evidence and offering practical and theoretical contributions to existing 
literature.  
The following pages argue that the drafting and implementation of a comprehensive uniform 
statutory framework is warranted and achievable, proposing an effective structure for 
developing legal best-practice. The necessity of reform has been recognised internationally, as 
evidenced by the recent introduction of the Forensic Science Regulator Act 2021 in the United 
Kingdom (UK).15 The reform proposed here aim to standardise forensic procedures and 
communication with the objective of minimising wrongful convictions. 
Due to length requirements and other practical limitations, this article is restricted to the 
application of genomic evidence in prosecuting criminal offences, such as murder and sexual 
assault. Offences of this nature are the primary crimes investigated using DNA evidence.16 
Discussion surrounding ethical and privacy concerns and the application of DNA in civil 
litigation, such as paternity, custody or proof-of-death instances, will be excluded for the 
purposes of the article. Privacy concerns associated with the use of DNA are well-integrated 
within the literature, thus literature has been selectively chosen to ensure the article remains 
focused on criminal proceedings incorporating genomic evidence. Although discussion of civil 
DNA analysis and privacy would aid the broader contextualisation of the application of 
genomic evidence, the length requirements will prevent these topics from being addressed in 
the necessary depth.  

 
13 See R v Jama (Victorian Court of Appeal, Warren CJ, Redlich and Bongiorno JJA, 7 December 
2009); R v Button [2001] QCA 133; R v Keir [2002] NSWCCA 30; Aytugrul v The Queen [2012] HCA 
15; Forbes v the Queen [2010] HCATrans 45; Fitzgerald v The Queen [2014] HCA 28. 
14 Chester Porter, The Conviction of the Innocent: How the Law Can Let Us Down (Random House 
Australia, 2007) 8-9.  
15 Forensic Science Regulator Act 2021 (UK). This will be discussed further in Part 4. 
16 Cheryl Brown, Alastair Ross and Robyn G Attewell, ‘Benchmarking Forensic Performance in 
Australia-Volume Crime’ (2014) 5(3-4) Forensic Science Policy & Management 91, 92.  
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In Part One this article contextualises the forensic relevance of biological evidence and how 
this evidence is collected, stored, managed and subsequently used in litigation. From this 
context, Part Two considers the factors which contribute to wrongful convictions, focusing on 
misconceptions, misunderstandings and fallacies. The article then constructs case studies in 
Part Three to profile how these factors ultimately result in wrongful convictions. Finally, Part 
Four compares existing Australian, United States (US) and UK statutory approaches to assess 
the merits of these frameworks. This Part provide recommendations for legislative reforms 
which govern the use of DNA in legal proceedings. The article concludes that these reforms 
are necessary to standardise the scope of DNA application in court and prevent further 
miscarriages of justice.  

PART II   GENOMIC EVIDENCE 
This Part introduces the scientific foundations of DNA and provides background on the 
collection, analysis and presentation of genomic evidence for the purpose of criminal 
proceedings. The presentation of DNA in litigation is generally expressed using statistics and 
technical language. Out of necessity, the contents of this Part are scientific and technical. This 
technicality is inescapable; the ability to comprehend the probative value of DNA evidence is 
dependent on a comprehension of the mechanics and significance of DNA analysis. There is 
an expectation that jurors understand genomic evidence to a competent enough level to 
determine guilt or innocence on this evidentiary basis. However, even forensic experts 
commonly miscommunicate statistical data and most legal practitioners lack the necessary 
comprehension of this category of evidence.  
B The Science of Genomic Evidence 
DNA, or deoxyribonucleic acid, is a molecule composed of nucleotides connected in the shape 
of a double helix. DNA contains the unique genetic material of all known organisms, which 
can be used for general identification or specific individualisation.17 The genome is the 
complete sequence of an organism’s genetic material and is made up of coding and non-coding 
regions. Coding regions, known as exons, contain all the genetic regions which code for 
proteins. Therefore, exon analysis can reveal physical characteristics and traits of an individual 
(phenotypes), including hair and eye colour, height, facial features, ethnic backgrounds, and 
predisposed genetic medical conditions. Non-coding regions, known as introns, are not 
involved in gene expression. Interestingly, forensics analyses the non-functional, non-
informative introns.18 
Although intron analysis began due to technological limitations, it has deliberately persisted 
as an ethical consideration. Current DNA testing does not obtain information about race, 
predisposal to disease or phenotypical information. Screening for personal traits, particularly 
physical and psychological illnesses, is arguably an invasion of privacy, and currently is not 
regulated under Australian legislation.19 Conversely, there are arguments that phenotypical 
analysis should be adopted into intelligence and law enforcement practices due to the 
invaluable assistance it could offer investigations. Further consideration of this is outside the 
scope of this article.   

 
17 In a forensic context identification is a form of classification (ie it may distinguish between species 
or groups of people), while individualisation excludes all individuals except the perpetrator (ie it may 
conclusively determine that a suspect is the source of the evidence): See generally David H Kaye, 
‘Identification, individualization and uniqueness: What’s the difference?’ (2009) 8 Law, Probability 
and Risk 85, 87-90. 
18 Mark Benecke, ‘Coding or non-coding, that is the question’ (2002) 3(6) EMBO Reports 498, 499. It 
should be noted that there is increasing evidence that introns may be involved to some extent in gene 
regulation, and thus may contribute to phenotype expression, see: Nicole Wyner, Mark Barash and 
Dennis McNevin, ‘Forensic Autosomal Short Tandem Repeats and Their Potential Association with 
Phenotype’ (2020) 11(884) Frontiers in Genetics 1, 1-2. 
19 Marcus Smith and Gregor F Urbas, ‘Regulating New Forms of Forensic DNA Profiling Under 
Australian Legislation: Familial Matching and DNA Phenotyping’ (2012) 44(1) Australian Journal of 
Forensic Sciences 63, 68. 
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Approximately 99.9% of the human genome sequence is identical amongst individuals. 
Excluding identical twins, the remaining 0.1% of the genome is specific to the individual.20 At 
any particular locus,21 there are two alleles (alternatives of a gene) – one on each chromosome. 
The combination of alleles at a locus forms a genotype. The construction of DNA profiles 
allows for polymorphisms (variations in the genome) to be observed. These are compared with 
samples stored within databases or DNA collected from suspects, to determine whether the 
samples have originated from the same source. Therefore, DNA profiles may be used to 
‘identify, confirm or eliminate a suspect in a criminal investigation’.22 The aim of forensic 
techniques is to establish links between the crime and suspect. 
C Collection of Genomic Evidence 
Genomic evidence is predominantly collected following offences against the person, including 
sexual offences,23 homicide and other serious criminal offences.24 The most relevant biological 
sources include blood, hair roots, skin cells, urine, bones, saliva and seminal fluid.25 In 
accordance with Locard’s Exchange Principle, ‘every contact leaves a trace’.26 When crimes are 
committed, perpetrators deposit biological trace material which is typically fragile, 
microscopic and transitory.27 The recovery of trace evidence from crime scenes is essential for 
reconstructing events and linking or excluding suspects.28 Where possible, investigators will 
utilise all available biological trace sources to obtain a DNA profile. DNA has previously been 
lawfully obtained from cigarette butts,29 random intoxication test instruments,30 and assorted 
items of rubbish.31 The collection and analysis of forensic evidence found at crime scenes is 
not subject to any legislative sampling regimes.32  
Following crime scene recovery, investigators are often required to collect reference samples 
for comparison.33 The collection of forensic samples from suspects, convicted offenders and 

 
20 See David H Kaye and George Sensabaugh, ‘Reference Guide on DNA Evidence’ in Federal Judicial 
Center (ed), Reference Manual on Scientific Evidence (National Academies Press, 3rd ed, 2000) 485, 
491–492. 
21 A locus is any fixed, physical location of a gene or sequence of DNA on a chromosome. 
22 Australian Law Reform Commission (n 10) 975. 
23 Briody (n 3) 159. 
24 Michael Briody, ‘The Effects of DNA Evidence on Homicide Cases in Court’ (2004) 37(2) The 
Australian and New Zealand Journal of Criminology 231, 232.  
25 Margarita Guillen, ‘Ethical-legal problems of DNA databases in criminal investigation’ (2000) 26 
Journal of Medical Ethics 266, 266.  
26 See, eg, Ewelina Mistek, ‘Toward Locard’s Exchange Principle: Recent Developments in Forensic 
Trace Evidence Analysis’ (2019) 91(1) Analytical Chemistry 637, 637-639. 
27 Trace is any remnant of a crime, particularly resulting from a physical presence or an event, see: 
Claude Roux and James Robertson, ‘Trace Evidence Overview’ in Jay A Siegel, Pekka J Saukko and 
Max M Houck (eds), Encyclopedia of Forensic Sciences Volume 2 (Elsevier, 2013) 279, 280. See also 
James Robertson and Claude Roux, ‘Trave evidence: Here today, gone tomorrow?’ (2010) 50(1) 
Science & Justice 18, 18. 
28 To collect this evidence, investigators typically utilise wet/dry swabbing, scraping, tape lifting or 
cutting techniques depending on the texture and permeability of the substrate, see: Angela L 
Williamson, ‘Touch DNA: Forensic Collection and Application to Investigations’ (2012) 18(1) Journal 
of The Association for Crime Scene Reconstruction 1, 2; Australian Police, ‘Forensic DNA’, The Thin 
Blue Line – Australian Police (Blog Post) <https://www.australianpolice.com.au/forensic-
scientists/forensic-dna/>. 
29 R v Truong Hong Phuc & Truong Thi Van [2000] VSC 242. 
30 Regina v Daley [2001] NSWSC 1211. 
31 R v White [2005] NSWSC 60.  
32 R v Truong Hong Phuc & Truong Thi Van [2000] VSC 242, [16]. See also Jeremy Gans, ‘Extra-
bodily DNA sampling by the police’ (2013) 21 Journal of Law and Medicine 364, 367-368; Linzi 
Wilson-Wilde and Fiona Pitman, ‘Legislative and Policy Implications for the use of Rapid DNA 
Technology in the Australian Context’ (2017) 8(1-2) Forensic Science Policy & Management 26, 27.  
33 In practice, this often involves taking buccal swabs (via scraping the cheek), vaginal and anal swabs, 
blood samples, or hair samples from victims or suspects, see: Australian Law Reform Commission (n 
10) 974. 
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volunteers is regulated by the Crimes Act 1914 (Cth) pt 1D, and corresponding laws in state 
and territory jurisdictions (see Appendix 1).34 In the Commonwealth, Australian Capital 
Territory (ACT), New South Wales (NSW) and Victoria, forensic samples may only be taken 
from a suspect where there are reasonable grounds to believe that the forensic procedure will 
likely produce evidence confirming or disproving guilt.35 The threshold for reasonable belief 
is low and is likely to be met where a biological sample has been recovered from the crime 
scene.36 Similarly, Western Australia requires ‘reasonable suspicion’ that the procedure will 
afford evidence of whether or not the suspect committed the offence.37 No other jurisdictions 
expressly require reasonable belief or suspicion prior to forensic procedures being 
undertaken.38  
D DNA Analysis and Identification  
DNA analysis aims to detect polymorphisms to assist with identification. Forensic analysis 
focusses on Short Tandem Repeat (‘STR’) polymorphisms, which are repeating units of DNA.39 
STR alleles are made of varying lengths of repeated DNA segments.40 The combination of STR 
alleles across several loci are unique for an individual. Degraded STRs can be amplified, which 
is a major advantage in a field where recovery of complete DNA sequences is not guaranteed.41  
DNA profiles are composed of genotypes from a panel of independent loci. The more STR loci 
used, the greater the discrimination between individuals.42 The likelihood of a random 
individual in the population possessing identical numbers of repeat units at all STR loci 
decreases as more loci are introduced. The number of STR loci analysed for criminal 
investigations vary internationally. In the US, the Federal Bureau of Investigation uses 20 core 
STR loci in their Combined DNA Index System (‘CODIS’) for criminal identification.43 Many 
countries worldwide, including Australia, have mirrored the CODIS system and adopted 
commercial kits which amplify 20 loci (see Appendix 2).44  
Modern DNA profiling involves four main steps: (1) extraction; (2) quantification and 
amplification; (3) separation, and (4) visualisation (see Appendix 2). Extraction produces pure 
DNA by freeing it from cellular fluids and proteins. The extraction method depends on the 
biological sample matrix. For example, solid samples, such as hair, must undergo lysis to be 

 
34 Crimes Act 1914 (Cth) pt 1D.  
35 Crimes Act 1914 (Cth) ss 23WI, 23WO; Crimes (Forensic Procedures) Act 2000 (ACT) ss 23, 29; 
Crimes (Forensic Procedures) Act 2000 (NSW) ss 11, 20; Crimes Act 1958 (Vic) s 464R. See also 
Guillen (n 25) 266. 
36 Guillen (n 25) 266. 
37 Criminal Investigation (Identifying People) Act 2002 (WA) s 37. 
38 Guillen (n 25) 266. 
39 A base pair is a pair of nucleotides bonded together to form a ‘rung of the DNA ladder’. See 
‘Genetics Review: Base Pair’, National Center for Biotechnology Information (Web Page, 29 
September 1999) 
<https://www.ncbi.nlm.nih.gov/Class/MLACourse/Original8Hour/Genetics/basepair.html>. 
40 For example, D7S820 is an STR locus located on chromosome 7. Alleles at this locus have between 5 
to 16 repeats of GATA. This means there are 12 different possible alleles at each chromosome, and 78 
possible pairs of alleles (genotypes). See Karen Norrgard, ‘Forensics, DNA Fingerprinting, and CODIS’ 
Nature Education (Web Page, 2008) <https://www.nature.com/scitable/topicpage/forensics-dna-
fingerprinting-and-codis-736/>. 
41 Benecke (n 18) 500. 
42 Ibid. See also Australian Law Reform Commission (n 10) 974. 
43 An additional seven CODIS Core Loci were introduced by the FBI on January 1, 2017. Prior to this 
date, there were 13 loci utilised (the Original CODIS Core Loci) between October 1998 and December 
2016. See ‘Frequently Asked Questions on CODIS and NDIS’, Federal Bureau of Investigation (Web 
Page) <https://www.fbi.gov/services/laboratory/biometric-analysis/codis/codis-and-ndis-fact-
sheet>.  
44 The 20 core STR loci are shown in Appendix 2. Prior to this, only ten loci were analysed in Australia, 
including the amelogenin sex marker, and as such, conservative language was encouraged to convey 
the results of DNA analysis, see, eg, Forbes v the Queen (2009) 232 FLR 229, 235. 
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broken down prior to extraction.45 DNA is amplified using Polymerase Chain Reaction (‘PCR’), 
which creates many identical copies of the DNA fragments. Real-Time PCR simultaneously 
quantifies the DNA. Capillary electrophoresis is a separation technique that utilises an electric 
current run across a fine capillary tube. This forces the negatively-charged DNA molecules to 
move through the gel towards the positive electrode. Shorter DNA strands move faster than 
longer strands, and thus separate based on fragment size. These are detected by a sensor or 
are attached to fluorescent dyes. The output is a visualisable DNA profile which must be 
interpreted by an expert. 
DNA profiles may be compared with suspects’ profiles or profiles contained in a DNA 
database. The use of Commonwealth and state/territory DNA databases is regulated by the 
Crimes Act 1914 (Cth) pt 1D div 8A.46 The Australian National Criminal Investigation DNA 
Database (‘NCIDD’) currently holds more than 1.2 million DNA profiles ‘collected by 
Australian police from crime scenes, convicted offenders, suspects, volunteers, items 
belonging to missing persons, and unknown deceased persons’.47 The NCIDD is accessible to 
law enforcement agencies and forensic scientists across all state and territory jurisdictions.  
Two DNA profiles may be considered a match if the alleles are identical at all loci. This will 
have significant probative value due to the improbability of a random member of the 
population having the exact same profile as the suspect.48 This provides probabilistic support 
for inferring that that the suspect is the source of the DNA recovered from the crime scene. 
However, DNA matches do not necessarily establish guilt beyond reasonable doubt since 
coincidental matches cannot be completely discounted.49 Conversely, a ‘non-match’ 
conclusively excludes the individual from being a suspect.50 Excluding suspects and 
establishing innocence is equally as important as establishing guilt.  
E Presentation of Genomic Evidence 
Once two DNA profiles have been ‘matched’, the significance must be calculated.51 
Interpretation of the match must be expressed in a manner which gives weight to the evidence. 
Likelihood ratios (‘LRs’) are the preferred method of communicating the strength of statistical 
forensic evidence due to their ability to convey the ‘subjectivity and uncertainty associated 
with forensic science evidence’.52 This calculation involves a ratio of the probability that the 
sample DNA and suspect’s DNA originated from the same source (the prosecution hypothesis) 
to the probability that the DNA originated from different sources (the defence hypothesis). 
LRs can be used for other forms of forensic evidence where there are two competing 
hypotheses, including ballistics, shattered glass, and latent fingerprints.53 Morrison has 

 
45 M Almeida et al, ‘Efficient DNA extraction from hair shafts’ (2011) 3 Forensic Science 
International: Genetics Supplement Series 319, 319–320. 
46 Crimes Act 1914 (Cth) pt 1D div 8A. 
47 THE NCIDD is managed by the Australian Criminal Intelligence Commission (previously CrimTrac) 
and has been operational since April 2001, see: ‘Biometric and forensic services’, Australian Criminal 
Intelligence Commission (Web Page) <https://www.acic.gov.au/services/biometric-and-forensic-
services>.  
48 Smith and Urbas (n 19) 65. 
49 Gareth Griffith and Lenny Roth, ‘DNA Evidence, Wrongful Convictions and Wrongful Acquittals’ 
(Briefing Paper No 11/06, NSW Parliament Library Research Service, August 2006) 11; Australian 
Law Reform Commission (n 10) 975.   
50 Smith and Urbas (n 19) 64. 
51 Allan Jamieson and Scott Bader, A Guide to Forensic DNA Profiling (John Wiley & Sons, 2016) ch 1. 
52 K A Martire et al, ‘On the Interpretation of Likelihood Ratios in Forensic Science Evidence: 
Presentation Formats and the Weak Evidence Effect’ (2014) 240 Forensic Science International 61, 
61. See generally Charles EH Berger et al, ‘Evidence Evaluation: A response to the court of appeal 
judgment in R v T’ (2011) 51 Science & Justice 43. 
53 In this instance, the LR would convey a ratio of the prosecution’s hypothesis (ie a fingerprint found 
at a crime scene has the same origin as the suspect’s fingerprint) and the defence’s hypothesis (ie a 
fingerprint found at a crime scene has a different origin from the suspect’s fingerprint).  
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suggested that the LR framework is the ‘logically correct framework for the evaluation of 
evidence.’54 
LRs must be communicated in litigation in a manner which conveys the support offered for 
either hypothesis. Clear communication is essential for the ‘effectiveness and perceived 
trustworthiness of the criminal justice system’.55 The audience of genomic evidence includes 
investigators, lawyers, judges and jurors who generally lack scientific backgrounds.56 The 
presentation of DNA in court is highly probative and influential, and is associated with longer 
custodial sentencing.57 As such, these statistics must be presented in a manner that conveys 
the expert’s intention and is appropriate for the audience. LRs can be expressed verbally or 
numerically (see Appendix 2). As was communicated by an expert witness in Forbes v the 
Queen: 

The probability estimates in a legal context are the prosecution hypothesis and the 
defence hypothesis. If the likelihood ratio is one million that means that one of the 
probabilities is favoured over the other by a factor of 1 million. The verbal equivalent 
of that likelihood ratio is extremely strong… The likelihood ratio does not mean that 
there is only one person in a million… with the particular DNA profile.58  

Martire et al conducted a study aimed at understanding how presentation methods were 
interpreted by laypeople to determine the most appropriate method to communicate LRs to 
judges and jurors.59 The study showed that numerical communication was the most effective 
way to produce belief-change and convey the expert’s intentions.60 Other methods were less 
effective due to the observed ‘weak evidence effect’. There was a tendency for participants to 
interpret evidence in the ‘weak to limited support’ category as the opposite of ‘strong support’, 
therefore supporting the defence. This is a significant misinterpretation, as evidence within 
this category still favours the prosecution.  
Therefore, numerical approaches should be adopted where possible to ensure the expert’s 
intentions are appropriately and accurately communicated and understood. This will mitigate 
the potential for miscommunication and misunderstandings.61 The ability of DNA to produce 
probative and reliable results is dependent on proper and adequate communication.  
F Limitations of Genomic Evidence 
The application of DNA should be restricted to corroborating other forms of evidence62 
because ‘a DNA profile match does not necessarily establish guilt beyond reasonable doubt’.63 
Coincidental matches cannot be completely discounted, as there may have been 
contamination, laboratory error or tampering. There is also the possibility of ‘innocent’ 
contamination, in which the suspect’s DNA is located at the scene for a reason unrelated to the 
crime. This may occur due to primary (direct) or secondary (indirect) transfers.64 In the case 

 
54 Geoffrey Steward Morrison, ‘Special issue on measuring and reporting the precision of forensic 
likelihood ratios: Introduction to the debate’ (2016) 56 Science and Justice 371, 371.  
55 Loene M Howes, ‘The communication of forensic science in the criminal justice system: A review of 
theory and proposed directions for research’ (2015) 55(2) Science and Justice 145, 145.  
56 Ibid 146. 
57 Briody (n 3) 176-177.  
58 Forbes v the Queen (2009) 232 FLR 229, 235. 
59 Martire et al (52) 61. 
60 Ibid 66-67.  
61 Garrett and Neufeld (n 8) 36.  
62 Haesler (n 4) 140. 
63 Griffith and Roth (n 49) 11. 
64 A primary transfer occurs where the suspect has been to the scene or directly handled an object 
and as a result has shed a biological source from which DNA can be extracted (generally hair or skin 
cells). A secondary transfer occurs where the suspect has shed a biological source in a different 
location, and an intermediary individual or object, acting as a vector, has transferred the source to the 
scene where the crime took place. See generally Duncan Taylor et al, ‘Helping to distinguish primary 



Canberra Law Review (2022) 19(1) 9 

of secondary transfer, biological specimens from a suspect may be located at a crime scene 
without the suspect ever having been to the location. As noted in Riley v Western Australia, 
courts are required to consider statistical DNA evidence in conjunction with other evidence.65 
To achieve this, judges may instruct jurors that ‘mathematical expressions of probability must 
not be substituted for proof of guilt beyond reasonable doubt’.66  
Additionally, often only small quantities of trace evidence are recovered from crime scenes. 
Small quantities of starting DNA greatly increases the risk of contamination which may be 
amplified during the DNA profiling process.67 As such, experts must consider ‘the impact of 
background contaminating DNA to confuse the evidential significance’ of any recovered 
evidence.68 There are uncertainties around the extent to which background DNA of the victim 
may overwhelm DNA transferred by the offender.69 Therefore, the recovery of DNA – other 
than that of the victim – is not always an indication that it belongs to the true offender.  
Moreover, the DNA of identical twins is indistinguishable.70 This has complicated cases such 
as the 2008 Atlanta twin murder case in which Donald Smith was arrested for his brother’s 
crime based on DNA evidence.71 Ultimately, DNA cannot provide truly granular 
individualisation. Caution must be exercised against an overreliance on DNA evidence, as this 
may contribute to wrongful convictions.72   

PART III    CONTRIBUTING FACTORS OF WRONGFUL CONVICTIONS 
The principle underpinning the entirety of the criminal justice system is the pursuit of justice. 
The public assumes that interactions with the legal system will result in fair and just outcomes; 
that is, people who do bad things will be punished accordingly, and people who suffer at the 
hands of those people will receive just compensation. The inherent complexities of the legal 
system prevent the execution of this perception. The adversarial system is not strictly a search 
for the truth.73 The role of the judge in Australia’s adversarial system is as a passive and 
impartial party ‘who holds the balance between the contending parties without himself taking 
party in their disputations’.74 Therefore any evidence presented to the court is limited to that 
which is brought by the parties. 
Miscarriages of justice, such as wrongful convictions, occur when there is a failure to achieve 
a fair or just outcome in a legal proceeding.75 There are two categories of wrongful convictions: 
those relating to the ‘true’ sequence of events (factual innocence) and those relating to the 
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evidence’ (2009) 2(1) Forensic Science International: Genetic Supplement Series 544, 544-546. 
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Nature 76, 78.  
71 Lee Ferran, ‘Rare Twin Murder Case Echoes Bizarre Fingerprint Origins’, ABC News (online, 23 
February 2010) <https://abcnews.go.com/TheLaw/atlanta-twin-murder-case-echoes-fingerprint-
origins/story?id=9909586>. 
72 Rachel Dioso-Villa et al, ‘Investigation to Exoneration: A Systemic Review of Wrongful Conviction 
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73 Ray Finkelstein, ‘The Adversarial System and the Search for Truth’ (2011) 37 Monash University 
Law Review 135, 136.  
74 Jones v National Coal Board (1957) 2 QB 55, 63 per Denning LJ. 
75 Barbara Etter, ‘The contribution of forensic science to miscarriage of justice cases’ (2013) 45(4) 
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principles of natural justice (legal innocence).76 This article primarily explores the former 
category – the conviction of individuals for offences they did not commit – in the context of 
DNA evidence. This Part will investigate factors which contribute to wrongful convictions of 
this nature, including the perceived infallibility of forensic evidence, miscommunication and 
misunderstanding, common fallacies and biases, and the CSI Effect. 
B “Infallibility” of Forensic Evidence 
Firstly, there is a common misconception amongst legal practitioners and the general public 
(from which jurors are selected) that forensic evidence, particularly DNA, can conclusively 
determine a suspect’s identity. Overreliance on forensic evidence has contributed to many 
criminal convictions which are later overturned. In arguably Australia’s most controversial 
and high-profile criminal case, Lindy Chamberlain was convicted and imprisoned for 
murdering her daughter at Uluru in 1980, despite claims that baby Azaria had been taken by 
a dingo.77 Her husband, Michael Chamberlain, was convicted as an accessory after the fact. At 
trial, the prosecution primarily relied on the expert statement of a forensic biologist, who 
testified that foetal haemoglobin had been found in the Chamberlain’s car.78 This ‘blood’ was 
later found to be a fluid used in car manufacturing, known as a ‘sound deadening compound’.79 
In September 1988, the Northern Territory Court of Criminal Appeal unanimously quashed 
both convictions and Lindy Chamberlain was released after serving three years.80 In 2012, the 
fourth inquest into this case officially concluded that a dingo had caused Azaria’s death.81  
The legal system both reflects and shapes the public’s understanding of science. With the 
public perception of forensic evidence as infallible, it is unsurprising that the legal system 
shares and further perpetuates this view. In a critique of Chamberlain, Bourke states that the 
publicity to an international audience ‘has only served to distinguish it from other cases, so 
that it is now commonly thought of as an aberration, a ‘one-off’ legal mistake’.82 In reality, 
wrongful convictions due to flawed forensic evidence have occurred on numerous occasions, 
and there are likely many more which have not been discovered. The conviction of Edward 
Splatt for murder83 was associated with poor reporting methods, an inability to retest 
hypotheses, and a narrow analysis of the trace evidence ‘without the benefit of a broader 
context’.84 David Eastman’s conviction for the murder of an Australian Federal Police (‘AFP’) 
officer was founded on gunshot residue evidence by an ‘expert’ lacking relevant tertiary 
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Morling, Royal Commission of Inquiry into Chamberlain Convictions (Parliamentary Paper No 192, 
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79 Lynne Weathered, 'Wrongful Conviction in Australia' (2012) 80(4) University of Cincinnati Law 
Review 1391, 1396-1937. 
80 Re Chamberlain [1988] NTCCA 3 per Asche CJ, Nader and Kearney JJ. 
81 Inquest into the death of Azaria Chantel Loren Chamberlain [2012] NTMC 020, [31]. 
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Bar Review 123, 127. 
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Edward Charles Splatt (Report, 1984).  
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Splatt’s trouser turn-ups, see: James Robertson and Claude Roux, ‘Trace evidence: Here today, gone 
tomorrow?’ (2010) 50 Science and Justice 18, 19-20.  
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qualifications.85 The expert’s flawed methodology relied on a database of ammunition profiles 
constructed using insufficient quantities of reference material.86 
These cases demonstrate a tendency to accept the opinions of scientific experts with absolute 
trust in their methods. However, the interpretation of forensic results is a human process, and 
thus there is the possibility of human error. As noted by Moles: 

When Australia used a truth-seeking method (a Royal Commission) in the case of 
Lindy Chamberlain it found out that virtually all of the scientific evidence which has 
been given at the trial was wrong. When it used the same method (a Royal Commission) 
in the case of Edward Splatt, it found out again that of the numerous pieces of scientific 
evidence given at the trial, not one of them was without error.87 

While the flaws of other forensic disciplines have been increasingly criticised, DNA has gained 
significant attraction as ‘a silver bullet’ and the ‘gold standard’ of forensic identification.88 
DNA has been praised as the source of ultimate truth; able to undisputedly answer the 
questions of the criminal justice system. In some cases, such as R v Jama, convictions have 
been made where DNA is the prosecution’s only supporting evidence.89 Precedence is created 
as DNA evidence is utilised more regularly in criminal investigations and judgments. This in 
turn builds a body of knowledge and becomes more normative. However, although legal 
professionals may encounter DNA more frequently, it ‘does not follow that increased 
familiarity equates to understanding’.90  
Moreover, jurors expect DNA evidence to be present in almost all criminal cases. Where DNA 
has not been recovered because it is not relevant or is not able to be interpreted due to 
degradation or mixed-DNA samples, prosecutors must find ways to explain the lack of 
relevance or scientific limitations to jurors.91 They must anticipate and address the (often 
fallacious) expectations jurors possess about the nature and availability of genomic evidence. 
DNA is a powerful forensic tool which may provide credible evidence only if used appropriately 
and contextualised in the courtroom.  
C Miscommunication and Misunderstanding 
Secondly, as DNA evidence progresses to court, technical, scientific and statistical processes 
and findings must be conveyed to lay jurors and judges. The challenge for expert witnesses is 
to present their opinions, findings and interpretations in a manner which can be understood 
by these non-scientists. The complexities of DNA evidence are notoriously difficult for 
laypeople to understand. This is further complicated by inconsistent communication between 
forensic scientists and legal professionals.92 Consequently, jurors and judges are required to 
make decisions based on DNA evidence which they cannot be expected to fully understand, or 
which has been miscommunicated to them. As acknowledged by the High Court in the 
conviction of Colin Ross (who was pardoned posthumously): 

if there be evidence on which reasonable men could find a verdict of guilty, the 
determination of the guilt or innocence of the prisoner is a matter for the jury and for 
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87 Bob Moles, ‘Foreword’ in Evan Whitton, Our corrupt legal system: why everyone is a victim 
(except rich criminals) (Book Pal, 2009) 6, 8.   
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DNA analysis’ (2014) 237 Forensic Science International 7, 8. 
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them alone… It is of the highest importance that the grave responsibility which rests 
on jurors in this respect should be thoroughly understood and always maintained.93  

An understanding of forensic science is required to interpret the associated language. The 
readability of forensic reports has been criticised due to styles of writing and technical or 
scientific language used.94 These reports are often misinterpreted by the police, lawyers and 
judges who use them. Howes et al conducted a study to assess readability of forensic DNA 
reports across six Australian jurisdictions.95 Their results indicated that reports were generally 
written in an objective and scientific style, but tended to assume knowledge of specialist 
technical terms.96 Of note, the study identified a disparity between Australian jurisdictions in 
communicating the uncertainty and probative value of genomic evidence in police and court 
reports.97 This demonstrates the lack of harmony across jurisdictions in relation to appropriate 
forms of communication for non-scientists to understand.  
Additionally, criminal juries are made up of laypeople who are presented with complex 
scientific findings to support the competing claims of the prosecution and defence. Jurors are 
typically unable to consider evidence holistically, accurately evaluate the probative value of 
the evidence, or make necessarily informed decisions. Scientific, statistical and technical 
evidence is challenging for jurors to comprehend, and their reasoning and decisions in relation 
to statistical arguments are often influenced by fallacies and biases.98 Jurors consistently 
misinterpret the contexts in which DNA may be present, leading to jurors both undervaluing 
and overvaluing genomic evidence. The demographic characteristics, educational 
backgrounds and attitudes of jurors are important predictors of their likely level of 
comprehension.99 Individuals with minimal formal education tend to devalue DNA evidence, 
while those with higher levels of education generally make more knowledgeable 
assessments.100  
D Common Fallacies and Biases 
Thirdly, fallacies and biases may be introduced into the forensic process at any stage involving 
interpretation or subjective judgment. Investigators and analysts may ignore or reject 
exculpatory evidence based on prior expectations.101 For example, analysts often interpret 
faint bands in DNA autoradiographs as factual to produce a match with a suspect’s profile.102 
At trial, jurors must interpret genomic evidence during which they may be affected by 
fallacies.103 There is minimal current research about the effect of fallacies on the outcomes of 
criminal trials. The National Academy of Sciences (‘NAS’) has criticised forensic disciplines 
that rely on subjective assessments of matching characteristics.104 The NAS report advised that 
these disciplines would benefit from the development of research programs which considered 
‘findings of cognitive psychology on the potential for bias and error in human observers’.105  
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Confirmation bias is the ‘unconscious tendency to seek out, select, and interpret new 
information in ways that validate one’s pre-existing beliefs, hopes, or expectations’.106 In a 
forensic context, this may influence the collection and interpretation of evidence.107 
Investigators and analysts may approach cases narrow-mindedly, ignore broader evidence and 
produce erroneous judgments. This bias may extend to the legal system as ‘beliefs concerning 
the likelihood of… the guilt of a defendant’ and subsequently impact judicial decision-
making.108 This is closely associated with contextual bias; the tendency for judgements by 
investigators and analysts to be influenced by their knowledge of extraneous information.109 
This may include knowledge of previous criminal histories, alibis, or gender and racial 
assumptions. These biases may influence subjective interpretation of DNA analysis, 
particularly where partial or mixed DNA profiles are involved.110  
‘Prosecutor’s fallacy’ is a statistical fallacy which misapplies Bayes’ Theorem. It incorrectly 
assumes that the probability of A given B is equal to the probability of B given A.111 This fallacy 
reasons that (1) if the defendant is guilty, the probability of a DNA match would be high, 
therefore (2) given the DNA match, there is a high probability that the defendant is guilty.112 
This fallacy arises where the prosecution incorrectly asks what the probability is that the DNA 
would be present if the defendant were innocent. The correct question to ask is: what is the 
probability that the defendant is innocent given the presence of the DNA? The former question 
will produce a much smaller statistical probability. This fallacy incorrectly assumes that a LR 
of 1,000 equates to a 1,000:1 chance of the suspect contributing the DNA.113 This was 
contemplated in R v Doheny: 

It is easy, if one eschews rigorous analysis, to draw the following conclusion: 
(1) Only one person in a million will have a DNA profile which matches that of the 
crime stain. 
(2) The defendant has a DNA profile which matches the crime stain. 
(3) Ergo there is a million to one probability that the defendant left the crime stain and 
is guilty of the crime.114 

Conversely, ‘defendant’s fallacy’ assumes that in any given population, any individual with a 
DNA profile ‘matching’ that collected from the crime scene is equally as likely to have left the 
sample as the suspect. However, suspects are often identified using additional evidence, such 
as eyewitness and expert testimonies, forensic analysis, and conflicting alibis.115 This evidence 
is unlikely to exist for other individuals in the population.116 
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There are further fallacies affecting the genomic evidence process. The ‘naïve investigator 
effect’ is the tendency for DNA evidence to override neutral or exculpatory evidence.117 The 
‘jury observation fallacy’ relates to doubt of a jury’s non-guilty verdict following subsequent 
evidence of the defendant’s previous similar convictions.118 The ‘interrogator’s fallacy’ has a 
counterintuitive effect in which guilty confessions obtained by police may offer weight to the 
view that the suspect is innocent, unless corroborated by other evidence.119 The effect of these 
errors on jurors’ legal reasoning significantly increases the likelihood of wrongful convictions. 
Understanding the role of human subjectivity in forensic processes is essential for correctly 
conceptualising DNA analysis and recognising limitations which must be addressed.   
E The CSI Effect 
Finally, fictional television shows depicting forensic procedures have gained significant 
popularity amongst Australian audiences. These shows, such as CSI, portray investigators 
single-handedly solving crimes with modern forensic techniques. Although some techniques 
are factual, most are inaccurate or hyperbolic demonstrations of forensic processes. Wyer and 
Adaval conducted a study on how verbal and nonverbal information obtained from the media 
affects attitudes, beliefs, and judgment. They suggest that: 

[C]oncepts and knowledge that become easily accessible in memory as a resolute of 
exposure to movies and television can affect the interpretation of new information and 
the implications that can be drawn from it. To this extent, the concepts can influence 
the impact of the information on judgments and decisions to which it is relevant.120 

There is a tendency, known as the CSI Effect, for jurors to be influenced by the portrayal of 
‘infallible’ forensic procedures in crime shows. Jurors are under the impression that they are 
being ‘educated as well as entertained’ when watching these shows, effectively ‘polluting jury 
pools’.121 From a quantitative survey of jurors, Shelton noted that ‘although CSI viewers had 
higher expectations for scientific evidence than non-CSI viewers, these expectations had little, 
if any, bearing on respondents’ propensity to convict’.122 Regardless, it is difficult to dispute 
that fictional portrayals of crime influence the public’s views regarding the nature of crime and 
the infallibility of DNA,123 and subsequently may shape opinions relevant to making legal 
judgments.124  
It is generally accepted that the CSI Effect causes jurors to underestimate the probative value 
of genomic evidence, altering standards of reasonable doubt and resulting in higher rates of 
acquittal. Jurors expect that techniques such as DNA profiling are widely available for all 
forms of crime. Unless DNA is available to support the prosecution, jurors believe a conviction 
cannot be made.125 This was evidenced by Wheate in her survey of jurors’ perceptions of DNA 
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during a sexual assault trial. The study indicated that DNA evidence was more important to 
jurors than other forms of evidence, including alibis, medical expert evidence, and police and 
witness testimonies.126 Shelton’s quantitative analysis determined that 22% of respondents 
expected to see DNA evidence in every criminal case, without which jurors were reluctant to 
convict.127 The limitations of DNA analysis should be clearly and concisely contextualised to 
juries to ensure that they do not acquit offenders exclusively based on a lack of DNA evidence.  
An alternative hypothesis is that the CSI Effect works in reverse; jurors instead overestimate 
the probative value of genomic evidence.128 Crime shows portray forensic techniques as fast, 
effective and accurate, with the ability to conclusively identify offenders. This leads jurors to 
readily accept any evidence presented to them by forensic experts. Tyler suggests that the 
exaggerated infallibility of forensic processes in crime shows allows jurors to justify their 
motivation to convict, thus lowering juror standards and increasing conviction rates.129 In 
response to studies supporting the primary hypothesis, Tyler criticises their experimental 
approach, claiming that they ‘may not reflect the complexity or richness of real trials’.130 
However, these alternate hypotheses do not necessarily compete with one another, nor are 
they mutually exclusive. Rather, the consequence of the CSI Effect is as a benefit to the 
prosecution where any DNA evidence is presented to the court, while the benefit lies with the 
defence where there is a complete lack of DNA evidence.131  

PART IV    WRONGFUL CONVICTIONS IN AUSTRALIA 
The factors discussed in the previous Part have contributed to numerous wrongful convictions 
worldwide. In the US, 2,857 exonerations have been recorded since 1989.132 Of these, DNA 
contributed to 543 convictions. This number is high relative to other countries due to extensive 
innocence testing in the US. In comparison, the UK Criminal Cases Review Commission 
(‘CCRC’) has referred 763 cases for appeal since 1997, of which 527 appeals have been 
allowed.133 The Scottish CCRC has referred 134 cases to the High Court since 1999, of which 
88 have been successful.134 Innocence Canada has helped exonerate 24 people since 1993.135 
Although there are no conclusive statistics of Australian miscarriages of justice, a study 
conducted by Dioso-Villa revealed at least 71 wrongful convictions between 1922 and 2015.136 
Although there is no way of knowing the true number of innocent Australians currently in 
prison, estimates may be made by extrapolating data from other countries. Whilst Australia’s 
legal system reflects the emergence of discrete national and state/territory law, it continues to 
share many characteristics with the UK, therefore allowing a comparison of conviction 
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statistics (see Appendix 3). There are 78,324 incarcerated individuals in the UK.137 The 527 
convictions the CCRC has helped overturn averages to approximately 22 convictions 
overturned per year. This means 2.8% of convictions each year are wrongful. According to the 
Australian Bureau of Statistics, there are currently 43,073 prisoners in custody.138 Assuming 
the wrongful conviction and imprisonment rate is equivalent to the UK, this equates to 
approximately 12 wrongful convictions in Australia per year. In total, this indicates that 
roughly 289 innocent individuals have been convicted in Australia in the same 24-year 
timeframe.  
It should be stressed that the CCRC does not categorise these wrongful convictions. The 
available information does not allow an authoritative assessment of how many UK wrongful 
convictions cases can be attributed to DNA evidence. Similarly, there is little information 
available in Australia and care must be taken with inferences from the data. The case studies 
presented in this Part highlight the legal issues associated with using DNA and provide insight 
into the courts’ engagement with this evidence. Analysis of recent case studies potentially 
enables empirical determination of trends and categorisation of common errors during DNA 
analysis and presentation, particularly those resulting in miscarriages of justice.   
Flawed DNA Evidence from Collection and Analysis 
1. R v Jama139 
In July 2008, Farah Jama, a 19-year-old Somalian man, was convicted of raping a 48-year-old 
woman, referred to as M during trial, in a Melbourne nightclub. Vaginal swabs were taken 
from M by a medical officer in a Crisis Care Unit (‘CCU’) and analysed for spermatozoa.140 
Twenty-eight hours prior, the same medical officer took forensic samples in the same CCU 
from a woman who had engaged in sexual activity with Jama.141 Upon analysis, one of the 
swabs was found to contain one intact sperm and fifteen heads. This is a comparatively 
insignificant amount of genomic material in relation to typical penile/vaginal rape but was not 
flagged by experts at the time. It was established that the DNA was attributable to Jama.  
The prosecution’s case was exclusively founded on the presence of Jama’s DNA on the swab.142 
This DNA evidence was perceived as ‘possessing an almost mystical infallibility that enabled 
its surroundings to be disregarded’.143 There was no other evidence to support the prosecution; 
there were no witnesses, no camera surveillance, no fingerprint evidence and, following 
investigation, no indication that Jama had ever been in the area.144 It was later speculated that 
it was likely no sexual assault had occurred. Jama was exonerated once reasonable doubt was 
introduced regarding contamination of the DNA swab. Jama served 15 months of his six-year 
sentence prior to the Victorian Court of Appeal setting aside the conviction and delivering a 
verdict of acquittal.145 During appeal, the prosecutor admitted that a ‘substantial miscarriage 
of justice’ had occurred.146 
In response to Jama, Vincent conducted an official inquiry into the use of DNA evidence 
within the criminal justice system. His report was highly critical. It observed that: 
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It became clear that the DNA evidence was perceived as so powerful by all involved in 
the case that none of the filters upon which our system of criminal justice depends to 
minimise the risk of a miscarriage of justice, operated effectively at any stage until a 
matter of weeks, before Mr Jama’s appeal was expected to be heard.147  

The perception of DNA evidence as infallible is concerning in any case where DNA is the only 
inculpatory evidence; that is, the only evidence available which identifies a suspect or indicates 
guilt. As described by Robertson, whether or not DNA ‘can be seen to be reliable and probative 
in the determination of disputed issues of fact involves consideration of a range of factors’.148 
The perceived probative value is dependent on ‘extreme care [being] taken at every stage from 
the collection, handling, testing of the materials and the interpretation of the results’.149  
In Jama, the DNA evidence provided the ‘only foundation for concluding that a crime had 
been committed at all, and then constituted the only means of identifying the perpetrator’.150 
The DNA evidence was not collected, handled, tested or interpreted with appropriate care. It 
was not considered in conjunction with the lack of corroborating evidence, and further, it 
caused all exculpatory material to be disregarded. Subsequently, it lacked the probative value 
required for a conviction based solely on this type of evidence. Vincent was accordingly highly 
critical of the prosecution’s decision to proceed with the case.151 
Contamination and error are inherent in human systems, particularly those involving 
collection and analysis of biological samples. As noted by Kirby, ‘contamination would rarely 
be occasioned by scientists and technicians with a deliberate purpose of convicted the wrong 
person’ in Australia.152 Despite this, some extent of contamination is inevitable, and thus 
laboratory errors rates should be measured and revealed.153 Although the exact source is 
uncertain, Vincent speculates that the DNA match was the result of contamination which likely 
occurred due to poor collection standards and inadequate cleaning in the CCU.154 Laboratory 
contamination disregarded as unlikely or remote. Analysts and prosecutors exclusively 
considered the risk of contamination at the laboratory, without considering other locations at 
which the samples were present. 155 The need for holistic consideration of the entire process 
from collection to interpretation is essential to prevent overlooking sources of contamination 
and avoiding miscarriages of justice.  
2. R v Button156  
In what was described as ‘a black day in the history of the administration of criminal justice in 
Queensland’,157 Frank Button was convicted for the rape of a minor. The conviction was based 
on vaginal swabs taken from the victim, which revealed the presence of spermatozoa but failed 
to yield a conclusive DNA profile.158 DNA testing of seminal fluid stains on bedsheets from the 
crime scene was only conducted after the conviction.159 On appeal, the swabs were retested 
and a DNA profile was obtained which matched the profile obtained from the bedsheets.160 
This excluded Button as the source of the seminal fluid, and thus as the perpetrator. The profile 
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was then matched to the DNA of a convicted rapist.161 Considering this new evidence, there 
was a unanimous decision by the Queensland Court of Appeal to quash the conviction. Button 
was released after serving ten months.162 This was the first Australian post-conviction 
exoneration relying on DNA evidence that had not been considered at trial.  
Kirby identified several principles that must be adopted to ensure reliability and accuracy of 
forensic evidence. These include: (1) avoiding human error, (2) avoiding fraudulent error, (3) 
maintaining rigour of analysis, (4) upholding supervisory regulation, and (5) securing 
transparency.163 Kirby acknowledges, by reference to Button, that wrongful convictions occur 
when these characteristics are not given the required attention. The original DNA testing on 
the vaginal swab had been performed imperfectly.164 After the initial inconclusive result, the 
swab was not thoroughly re-tested or subjected to rigorous (or any) confirmation testing. It 
should be noted that the further tests conducted on appeal did not incorporate any 
developments in technology. Rather, the DNA profile was the result of ‘the persistent 
application and reapplication of tests on various areas of the swab sample’.165  
Button’s conviction could have been prevented had adequate DNA testing been performed 
initially. This case highlights the potential consequences of ‘selective testing’ – that is, a failure 
to completely analyse material recovered from the crime scene.166 The prosecution chose not 
to conduct the testing because ‘it would not [have been] of material assistance in identifying 
the appellant as the perpetrator of the crime’.167 The focus of the Button investigation had been 
on guilt-testing, rather than innocence-testing.168 This emphasises the importance of using 
DNA evidence for its twofold purpose: identifying offenders and excluding the innocent.  
C Flawed DNA Evidence from Presentation at Trial 
1. R v Keir 
Thomas Keir was convicted of murdering his wife after bone fragments of a woman were 
discovered under her house. 169 A DNA profile was obtained and compared with her parents’ 
DNA for identification. Goetz, a forensic biologist, gave evidence that the DNA profile was 
660,000 times more likely to have originated from a child of Mrs Keir’s parents, rather than a 
random couple in the Australian population. He concluded that this ‘very strongly’ supported 
the hypothesis that the bones belonged to an offspring of the parents. Since Mrs Keir was their 
only child, the prosecution argued that there was very strong support that the bones belonged 
to her.  
While directing the jury, the trial judge incorrectly expressed that the LR equated to a 
‘660,000 to one’ chance that the bones belonged to Mrs Keir.170 In this case, there is more 
accurately a ‘30 to one’ chance of the bones belonging to her. At appeal, the NSW Court of 
Criminal Appeal held that the prosecution and trail judge had committed prosecutor’s 
fallacy.171 The conviction was quashed and new trial ordered. In doing so, Giles JA reasoned: 
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The jury was likely to be very much influenced by this in deciding whether Mrs Keir 
was dead and had been killed by the appellant, and to find the identification evidence 
unreliable or incredible.172 

The Court considered previous instances of prosecutor’s fallacy in NSW173 to explain that ‘the 
statistical probability within the relevant population does not translate to the same statistical 
probability for a given member of the population’.174 The first instance court overlooked that 
there could statistically be other matings within the Australian population capable of 
producing an identical DNA profile. In Australia’s population, there are approximately 30 
random matings which could produce the DNA profile recovered from the bones (hence the 
‘30 to one’ chance of the bones belonging to her). Courts are reluctant to express statistical 
probabilities in this manner, due to the potential for other evidence to be disregarded.175  
Regardless, in contrast to the figure presented to the jury, this illustrates how the real figure is 
likely to be much less probative in the jury’s assessment of guilt. Subsequently, the ‘660,000 
to one’ figure used to direct the jury was ‘a misleading and prejudicial criterion’.176 
Statistical interpretations of database matches have not been fully addressed.177 As such, care 
must be taken to explain the ‘basis on which the calculation is made, including relevant 
characteristics of the population database used’ and avoid misrepresenting probabilities.178 
None of the professionals recognised the fallacious reasoning at trial.179 Giles JA caveated his 
reasoning in Keir by noting that ‘even if the Crown had not introduced the prosecutor’s fallacy 
into the trial, there was a danger that the jury would reason for themselves in the way the 
Crown put to them at the trial’.180 Therefore, despite attempts to instruct the jury correctly, the 
complexities of technical and statistical DNA evidence may cause all legal participants to enter 
into fallacious conclusions.   
2. Aytugrul v The Queen 
Yusuf Aytugrul was convicted181 of the murder of his ex-girlfriend after mitochondrial DNA 
analysis182 of a hair sample found under her nail linked him to the crime. The DNA profile 
recovered from the hair was consistent with the profile obtained from his saliva sample. At 
trial, the DNA specialist testified that approximately 1600 people in the community had a DNA 
profile identical to that obtained from the hair sample. This was expressed as an exclusion 
percentage of 99.9% – that is, 99.9% of the population would not be expected to have this DNA 
profile.183  
On appeal to the Court of Criminal Appeal, Aytugrul claimed that ‘a miscarriage of justice 
occurred because of the prejudicial way in which DNA evidence was expressed to the jury’.184 
The primary concern was that presenting the exclusion percentage directed the jury to 
subconsciously round this figure to one, thus implying mathematical certainty of Aytugrul’s 
guilt. Although Simpson and Fullerton JJ agreed that ‘some formulations [of equivalent 
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statistical statements] have a greater educative force or persuasive appeal than others’, they 
did not agree that this amounted to unfair prejudice.185 McClellan CJ, in a dissenting 
judgment, agreed with Aytugrul’s contention that this expression was unfairly prejudicial due 
to juror comprehension of statistical evidence. The appeal was dismissed by a two to one 
majority.  
In the High Court, French CJ, Hayne, Crennan and Bell JJ stated that ‘no sufficient foundation 
was laid, at trial or on appeal… for the creation or application of a general rule’ that would 
prevent DNA results being expressed as an exclusion percentage in every circumstance.186 It 
would be an improper exercise of judicial notice to consider general psychological studies, 
rather than the parties’ specific submissions.187 If the probative value of evidence is 
outweighed by the danger that it is unfairly prejudicial, misleading or confusing, the court’s 
general discretion to exclude evidence is enlivened under s 135 of the Evidence Act 1995 
(NSW).188 The High Court held:  

It was evidence adverse to the appellant but it was in no sense unfairly prejudicial, or 
misleading or confusing… As the trial judge pointed out to the jury, the evidence that 
was given did not, and was not said to, establish that the mitochondrial DNA profile 
found in the hair definitely came from the appellant. There was no risk of rounding the 
figure of 99.9 per cent to the certainty of 100 per cent.189 

Unlike ‘exclusion’ results, ‘inclusion’ results are not definitive.190 There may be alternative 
explanations for DNA matches, since there is a ‘non-zero probability’ that the DNA profile is 
identical to that of a random source.191 Urbas stresses that this should be carefully conveyed 
to jurors and legal practitioners, by ‘correctly stating and explaining the relevant probabilities, 
how they are calculated, and what they signify’.192 Although it was held that the presentation 
of DNA evidence in Aytugrul was sufficient, care must be taken to ensure jurors are accurately 
presented with explanations of statistical results. This will ensure positive steps are taken to 
prevent the probative value of evidence being outweighed by unfair prejudice.   
D Commentary from the High Court 
1. Fitzgerald v The Queen  
Daniel Fitzgerald was convicted for murder and aggravated assault following a 2011 Adelaide 
home invasion after DNA recovered from a didgeridoo linked him to the crime scene. 193  There 
was no other evidence indicating his involvement. A mixed DNA profile was recovered, made 
up of DNA from the two victims, several unknown people, and Fitzgerald.194 At trial, the 
prosecution successfully argued beyond reasonable doubt that this DNA profile was the result 
of Fitzgerald being struck with, and subsequently bleeding onto, the didgeridoo.195 He was 
sentenced to 20 years’ imprisonment. 
On appeal, Fitzgerald contended that his DNA could have been transferred to the digeridoo 
via secondary transfer.196 One of the identified offenders testified that he had shaken 
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Fitzgerald’s hand earlier that evening.197 Although Henry, the forensic expert, was unable to 
exclude the possibility of secondary transfer, she indicated that primary transfer was the most 
likely reason for the DNA profile. On this basis, Gray and Sulan JJ determined that a secondary 
transfer was ‘extremely unlikely’.198 The appeal was dismissed.  
In the High Court, Hayne, Crennan, Kiefel, Bell and Gageler JJ noted that the Court of 
Criminal Appeal failed to consider the expert evidence relating to secondary transfers and the 
impossibility of DNA ‘dating’.199 The High Court identified three primary faults: (1) it had not 
been made out beyond reasonable doubt that Fitzgerald’s DNA was derived from his blood, 
(2) the expert testified that primary transfer was the most likely scenario, but nevertheless that 
a secondary transfer was possible (which was misinterpreted by the Court of Appeal), and (3) 
the time and circumstances in which the DNA was deposited could not be determined.200 The 
High Court unanimously and summarily freed and acquitted Fitzgerald. It was concluded: 

For those reasons, it could not be accepted that the evidence relied on by the 
prosecution was sufficient to establish beyond reasonable doubt that the appellant was 
present at, and participated in, the attack. The jury, acting reasonably, should have 
entertained a reasonable doubt as to the appellant’s guilt.201  

Gans criticises both that this case progressed so far and the High Court’s reasons, stating that 
they ‘do too little to address the risks arising from the criminal justice system’s overuse of DNA 
evidence’.202 He opines that ‘but for a succession of unlikely events’, Fitzgerald would ‘almost 
certainly have remained in prison until at least 2032’, based on ‘flimsy’ evidence.203 Via 
comparison with the English Court of Appeal, Gans infers that the Australian criminal justice 
system is too comfortable with convicting individuals on DNA alone.204  
Further, Weathered et al highlight that Fitzgerald raises concerns as to whether the 
assumptions and limitations associated with DNA evidence are properly understood by legal 
professionals, particularly from the perspective of transfer scenarios.205 They suggest that 
experts should ‘more clearly articulate the assumptions, limitations and sources of error 
associated with activity level DNA evidence – or alternatively, not provide an expert opinion 
of this form of evidence’.206 As such, reforms targeted at improved training and 
communication are required to mitigate variations in reporting and standardise the 
presentation of DNA evidence.207   
2. Forbes v The Queen  
Forbes was convicted of sexually assaulting a Canberra woman in 2005208, with DNA 
providing the ‘central evidentiary link between the applicant and the crime’.209 The victim 
provided a vague description of her attacker, including reference to a circumcision. Despite 
having an alibi and being uncircumcised, Forbes was convicted based on mixed DNA profiles 
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recovered from seminal deposits on the victim’s clothing. The prosecution’s experts declared 
that the DNA was 20 billion times more likely to have originated from Forbes than a randomly 
selected member of the population.210 This probability was calculated using a ‘small cross-
section’ of the ACT population consisting of 620 people.211 At trial, experts qualitatively 
testified that there was ‘strong’ and ‘extremely strong’ evidence that the DNA belonged to 
Forbes.212 The quantitative calculations were not expressed until appeal to the High Court.213 
This matter was appealed to the Court of Appeal of the ACT214 and later to the High Court.215 
On appeal, Forbes argued that excessive reliance had been placed on the DNA evidence. He 
claimed that convictions should not be allowed where DNA is the only inculpatory evidence 
because this does not allow for the requisite standard of proof to be met. Forbes’ proposition, 
as phrased by Hayne J, was that: 

there is a particular class of evidence, DNA evidence, which regardless of its particular 
content, should be held legally insufficient to support a conclusion that a disputed 
proposition of fact is established beyond reasonable doubt.216  

Courts have typically been reluctant to define ‘beyond reasonable doubt’ as this is ultimately a 
matter for the jury.217 Therefore, it was up to the jury to find that Forbes was guilty beyond 
reasonable doubt considering the experts’ description of the DNA evidence as ‘strong’ and 
‘extremely strong’. In doing so, the jury was entitled to reject Forbes’ alibi, regard his wife’s 
testimony as unreliable, and ignore the inconsistencies in the victim’s testimony. The Court of 
Criminal Appeal rejected the proposition that convictions cannot be made exclusively on 
DNA.218 This implies that DNA evidence alone is adequate to achieve a guilty verdict. 
The application for special leave was refused by the Full Bench of the High Court based on 
French CJ’s reasoning that it was open to the jury to convict the defendant on the evidence 
before them.219 This matter was found unsuitable for the High Court to consider the broader 
questions Forbes was seeking to have answered: whether DNA evidence is admissible where 
it is the only evidence against an accused and how the jury should be instructed in such a 
case.220  
In a study addressing the shortcomings of Forbes, Ligertwood suggests that DNA evidence 
alone may conclusively constitute proof beyond reasonable doubt where there is a complete 
absence of ‘any evidence raising the reasonable possibility of an innocent explanation’.221 
However, this conclusion assumes that DNA is completely reliable. As addressed in previous 
Parts, the reliability of DNA evidence is largely uncertain and not immune from human error 
and contamination. French CJ’s reasons fail to comprehensively identify how the High Court 
would deal with this broader question. Until this is addressed, there is no legal rule preventing 
individuals from being convicted where a DNA match is the central element connecting them 
to the crime.222 
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PART V    RECOMMENDATIONS FOR REFORM 
The overarching purpose of the criminal justice system is the administration of justice. The 
system should strive for nothing less than perfection to ensure this purpose is achieved.223 The 
previous case studies highlighted that Australia’s current legislative framework fails to 
adequately mitigate the likelihood of miscarriages of justice where DNA is involved. 
Additionally, the lack of investigative and legal avenues makes it difficult to correct wrongful 
convictions for individuals who have exhausted their avenues for appeal.224 Recognition of 
limitations is essential to identify areas requiring reform. In his analysis of forensic evidence 
used in the High Court, Kirby stated: 

Unattended and unrepaired, such injustices will be bound to cast doubt on modern 
forensic evidence. Properly safeguarded, such evidence will be a vital weapon in the 
endeavour of our society to secure the conviction of those guilty of crimes and to ensure 
the acquittal of those who cannot be proved guilty by admissible and reliable 
evidence.225 

To address these limitations, this Part provides several recommendations for reform including 
the incorporation of innocence testing and post-conviction review schemes, improved training 
and education, and increased reporting obligations.226 Many similar reforms have previously 
been recommended by various academics, inquiries, and law reform commissions, including 
the ALRC in 2003.227 The failure of the legal system to adopt these recommendations is 
disquieting, but not surprising given that substantial legislative change may take several 
years.228 Without actively embracing these changes, more innocent people will be imprisoned. 
This is more important than ever due to the increased use of DNA evidence. The 
recommendations proposed in this Part will ensure that genomic evidence has significant 
probative value in reliably securing convictions of the guilty and acquittal of the innocent.229 
Failure to implement these recommendations has the potential to result in further injustices 
and increased distrust of DNA evidence.  
B Australia’s Legislative Framework 
1. Existing Framework 
The Crimes Act 1914 (Cth) pt 1D provides the primary statutory framework regulating forensic 
procedures.230 These provisions primarily regulate forensic procedures on convicted 
offenders, suspects, and volunteers, including collection and destruction of ‘intimate’ and 
‘non-intimate’ samples. Part 1D, and corresponding laws in state and territory jurisdictions 
(see Appendix 1),231  also regulate the operation of DNA databases.232 Under s 23XX, any 
evidence obtained through forensic procedures or databases is inadmissible if there has been 
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a breach of any obligations or processes regulated by pt 1D.233 However, the court may exercise 
discretion to admit evidence if satisfied that the admission is justified despite lack of 
compliance.234  
Consideration must also be given to the Evidence Act 1995 (Cth) and equivalent uniform state 
and territory statutes.235 Under under s 79, opinion evidence is only admissible if it is ‘wholly 
or substantially’ based on a person’s specialised knowledge, which in turn is based on their 
‘training, study or experience’.236 DNA evidence is a form of opinion evidence that falls within 
this exception. Therefore, DNA is admissible provided that it is relevant to the proceeding and 
is not excluded under another exclusionary rule or by judicial discretion.237 
NSW is the only jurisdiction with enacted legislation relating to innocence testing.238 Section 
96 of the Crimes (Appeal and Review) Act 2001 (NSW) imposes a duty on police officers to 
retain certain biological material evidence.239 Under s 97, the Commissioner of Police may 
arrange for retained biological material to undergo DNA testing at the request of the convicted 
person.240 No other jurisdiction possesses statutory rights to access and re-test DNA evidence, 
or duties to preserve such evidence.  
2. Scope of Reform 
Since each state and territory administers individual criminal justice systems, the benefits of 
any reform to federal law will be limited.241 Further, ‘the great majority of criminal proceedings 
in which DNA evidence is of any relevance occur under State or Territory law’.242 As such, 
structured legislative reform across all Australian jurisdictions is needed to facilitate effective 
change.243 The creation of new uniform state/territory legislation which encompasses the 
entirety of the DNA process, such as a Genomic Evidence Act, is the most ideal solution for 
regulating DNA in criminal proceedings. However, amendments to existing state and territory 
laws will be sufficient to mitigate the risk of wrongful convictions, provided that they wholly 
adopt the below recommendations.  
C Recommendations 
1. Innocence Testing and Post-Conviction Review Schemes 
The first recommendation proposed by this article is that reforms should incorporate powers 
for retrospective investigations in the pursuit of innocence testing.244 The Commonwealth 
should establish a statutory process by which post-conviction review may be applied for where 
DNA evidence may provide reasonable doubt of a conviction’s legitimacy. Weathered and 
Blewer identify that no DNA-related post-appeal exonerations have been performed in 
Australia to date due to the lack of necessary mechanisms facilitating these exonerations.245 
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Correcting wrongful convictions is essential for ending injustice for wrongly incarcerated 
individuals and identifying actual perpetrators. However, it is important to recognise that 
DNA innocence testing is limited to aiding cases in which biological material is present.246  
Although NSW has statutory mechanisms for post-appeal exonerations, these are largely 
inadequate. NSW previously established an Innocence Panel and DNA Review Panel247 which 
aimed to review claims for innocence that could potentially be supported by DNA.248 These 
panels, criticised as being a ‘toothless tiger’,249 have since been abolished. The effect of these 
panels was greatly restricted due to inabilities to locate relevant evidence, unsatisfactory 
retention, destruction and storage of forensic samples,250 and statutory time limitations.251 
Currently, the only remaining provisions relating to innocence testing under the Crimes 
(Appeal and Review) Act 2001 (NSW) are the duty to retain biological material and the ability 
of the convicted person to request retesting. The remaining statutory framework is ‘too 
restrictive to enable proper investigation and correction of DNA-based claims of wrongful 
conviction’.252 As such, adoption of this framework by other states and territories will be 
insufficient to address the absence of post-conviction review schemes.  
Innocence Projects in overseas jurisdictions have successfully facilitated exonerations of many 
wrongfully convicted individuals. For example, the UK adopted a commission-orientated 
approach to post-conviction review. The CCRC, established under s 8 of the Criminal Appeal 
Act 1995 (UK), is independent from the three limbs of government.253 This enables the body 
to remain impartial while investigating alleged miscarriages of justice.254 The CCRC may refer 
convictions or sentences to the Court of Appeal if there is additional evidence which may vary 
the verdict. Although the UK’s approach is broadly useful, it fails to overcome issues with the 
retention of, and ability to retest genomic evidence. Although establishing a Review 
Commission may assist in developing post-conviction review processes in Australia, it 
ultimately fails to address the problem on a holistic scale.   
The US’s approach primarily targets the preservation of, and access to genomic evidence for 
DNA innocence testing. All 50 US states have enacted some form of post-conviction DNA 
statute regulating preservation after acknowledging that traditional appeal processes were 
insufficient.255 Additionally, there is a federal scheme under the Justice for All Act of 2004 
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(US) permitting inmates convicted of federal offences to apply for post-conviction DNA testing 
if certain criteria are met.256  
Weathered and Blewer acknowledge the foundational principles from the Innocence Project 
and New York statutory framework that can be adopted into the Australian context.257 The 
most significant of these principles include: (1) developing reasonable standards to establish 
proof of innocence, (2) allowing access to post-conviction DNA testing wherever it can 
establish innocence, (3) excluding sunset provisions or statutory timeframes for expiration of 
access to post-conviction DNA testing, and (4) requiring proper preservation of biological 
evidence for a reasonable period of time.258 This article acknowledges that adoption of these 
principles is essential for an effective and holistic review scheme. The exclusion of statutory 
timeframes is particularly important because advances in DNA technology may establish new 
matches in instances where previous technology could not. This will ensure all individuals 
have equitable access to justice.  
Following this, the second recommendation in this area relates to retention of biological 
material. The success of innocence testing is dependent on adequate long-term storage of the 
evidence.259 There is currently no minimum retention period for crime scene samples in the 
Crimes Act 1914 (Cth). Although permanent retention of genomic evidence provides logistical 
challenges for storage and quality preservation, long-term retention is essential to ensure 
samples are available for testing. Most US states require preservation of DNA evidence from 
serious offences. For example, in Illinois, evidence must be maintained until completion of the 
sentence, including the period of mandatory supervised release.260 There are currently more 
than two million incarcerated individuals in the US,261 in contrast to Australia’s prison 
population of 43,073.262 Consequently, storage requirements in Australia are significantly 
more manageable, leading to a straightforward adoption of statutory provisions relating to 
evidence retention.263 
Submissions to the ALRC from government and police agencies noted that permanent 
retention was unnecessary and impractical.264 The Institute of Actuaries of Australia 
submitted that samples should be retained ‘for a period long enough to cover any conceivable 
need for post-conviction analysis’ and ‘in practice, a fixed retention period, such as fifty or a 
hundred years, might suffice’.265 Following these submissions, the ALRC recommended that 
amendments should be made to the Crimes Act 1914 (Cth) to require long-term retention of 
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forensic material for the purpose of post-conviction analysis.266 Weathered and Blewer have 
similarly recommended that all DNA samples and biological material ‘collected during 
investigations and/or prosecution be preserved indefinitely or for a minimum 10 years 
following release from incarceration’.267 This article recommends the adoption of a statutory 
requirement for retention of biological material indefinitely or for a fixed period of at least fifty 
years. These amendments should incorporate appropriate measures to ensure the integrity of 
evidence is maintained. To facilitate this, financial incentives may be provided to states who 
preserve evidence for fixed time periods, as has been legislated for in the US.268 
2. Training and Education  
Training and education programs should be targeted towards individuals involved in all stages 
of the DNA process, including collection, analysis, interpretation and presentation. The case 
studies demonstrated the necessity for reforms targeted at educating those involved in the 
criminal justice system. Training is necessary to ensure biological material is handled 
appropriately to safeguard its evidentiary and probative value. Additionally, education 
programs are necessary to address fallacious reasoning and improve understanding of the 
processes, statistical conclusions and terminology associated with genomic evidence.  
The first recommendation proposed in this area is the development of legal education 
programs to address the weaknesses of the presentation of DNA evidence in criminal 
proceedings and the inabilities of laypeople to comprehend this evidence.269 The ALRC 
suggested: 

Judges and juries may need some form of education or training to consider properly 
the relevance and weight of the evidence in particular proceedings. Additionally, legal 
practitioners may need training to competently present DNA evidence and identify any 
issues regarding reliability or admissibility.270  

ALRC’s recommendations target the understanding of all participants in trials, suggesting 
continuing legal education programs for judges and legal practitioners regarding the use of 
genomic information in criminal proceedings. Furthermore, ALRC recommends that ongoing 
guidance should be provided for forensic scientists and legal practitioners regarding reliable 
methods of DNA analysis, statistical calculation and presentation of evidence in criminal 
proceedings.271  
Following Jama, Vincent recommended that training and education be made essential for 
legal participants. Vincent suggested that Victorian legal organisations272 should conduct 
courses to instruct legal practitioners and members of the judiciary involved in cases 
incorporating DNA evidence. This article argues that national legal and forensic agencies273 
should collaboratively develop and conduct continuing legal education programs to assist 
presentation and comprehension of DNA evidence in an appropriate and reliable manner.  
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The second recommendation specifically targets the limited scientific understanding of jurors 
involved in criminal trials. The Victorian Parliament Law Reform Committee has 
recommended legal education programs to assist judicial officers with giving jury directions 
on DNA evidence.274 Similarly, the ALRC has suggested that a model jury direction should be 
developed.275 Goodman-Delahunty and Hewson demonstrated that exposure to pre-recorded 
expert tutorials significantly improved mock-jurors’ knowledge of DNA evidence by an 
average of 37%.276 This enabled mock-jurors to understand critical issues associated with DNA 
evidence, including limitations of DNA profiling and the significance of random matches.277 
This article recommends that pre-trial information sessions should be mandated for all trials 
involving genomic evidence to ensure jurors are appropriately educated on DNA processes. 
This will reduce the tendency for lay jurors to convict based on ‘inculpatory forensic evidence 
that they do not fully understand’.278 
Finally, this article recommends that police training processes should be improved, 
particularly where DNA is the only inculpatory evidence. DNA-only cases, such as Jama, 
illustrate the minimal appreciation of the limitations of DNA. Vincent further recommended 
the review and improvement of police training: 

That police training in this area be reviewed with a view to developing a greater level 
of understanding of investigators with respect to the use of DNA evidence for both 
intelligence gathering and evidentiary purposes, and particularly in cases where there 
is minimal corroborative evidence to support proposed or pending charges.279  

Recent studies in the UK demonstrate that deficiencies in forensic awareness are universal.280 
This stems from ‘insufficient training of investigators, and their perceptions that forensic 
knowledge is not a core part of their required skill set’.281 This article recommends that police 
training processes in Australia should be reviewed and revised with an emphasis on educating 
police officers and investigators on the use of DNA evidence for intelligence gathering and 
evidentiary purposes. The limitations of DNA analysis should be particularly stressed in 
instances where DNA is the only evidence identifying or inculpating the suspect. 
3. Reporting Obligations 
Accurate and thorough reporting is essential for transparency and effective oversight. The 
research conducted for this article has revealed limitations in the available information on the 
role, impact, and effectiveness of DNA evidence in criminal prosecutions. The NAS Report 
criticised the lack of research on the accuracy, reliability and validity of forensic methods, 
particularly on the impact of context bias.282 Further research is necessary to ensure 
‘evidentiary reliability’ is based on ‘scientific validity’.283 This article firstly recommends the 
development of oversight reporting frameworks to obtain this data. This will allow for 
adequate planning and provision of forensic services to criminal investigations and 
prosecutorial processes, alongside early identification of DNA-related weaknesses in the 
criminal justice system.284 
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Sherman and the Victorian Law Reform Committee have also advocated for the collection of 
data and reporting of DNA evidence in criminal proceedings to Parliament.285 They 
recommended that reports be made detailing the number of cases involving DNA evidence, 
the amount of guilty pleas, the verdicts of each case, and the role of DNA evidence.286 This will 
enable ‘informed decisions to be made in relation to the effectiveness of current collection and 
investigative policies’.287 This article recommends a statutory requirement for reports of this 
nature to be provided to Parliament or an independent body of review, such as the 
Commonwealth Ombudsman.  
The second recommendation targets reports for forensic purposes. Vincent recommends that 
‘in cases where DNA testing is carried out for forensic purposes, a full report be provided to 
the investigating police members’.288 He suggests that these reports should include:  

(1) the history of the samples,  
(2) a statement indicating the findings of the examination, including when, where and by 

whom the examination was performed, and  
(3) a statement setting out any opinions and limitations.  

Reporting of this nature is essential for re-tracing the collection, transport, storage, and 
analytical processes the biological material has undergone to reveal potential contamination. 
This article recommends that consistent reporting obligations for forensic purposes should be 
regulated by statute. Statutory obligations will ensure each participant in the DNA process is 
held accountable for the integrity of their operations and quality processes.  
Finally, reports for oversight and general forensic purposes should be written in simplified 
language to assist the court. As recommended by Howes et al, reports directed at non-
scientists should be simplified to a Grade 7-9 high school level, as many legal practitioners 
have not studied science past the compulsory level.289 All scientific and technical language 
should be defined in appendices to the reports. Any inferences that can be drawn from 
numerical LRs should be stated by reference to a verbal scale.290 This article supports these 
suggestions to mitigate miscommunication and misinterpretation. This will facilitate the 
presentation of DNA evidence to a predominantly legal audience with varying scientific 
backgrounds.  
D Additional Considerations 
1. Appointment of a Forensic Science Regulator 
In the UK, the Forensic Science Regulator Act 2021 (UK) recently received Royal Assent on 
29th April 2021.291 The enactment of this legislation addresses the shortcomings of the 
regulation of forensic science activities in England and Wales. The Act requires the 
appointment of a Forensic Science Regulator who has a duty to establish and enforce a 
statutory code of practice. This ensures forensic science services are carried out impartially 
and with an appropriately high standard of scientific quality.292 The remit of the Regulator 
includes all ‘forensic science activities’, such as the application of scientific methods for the 
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detection and investigation of crime and the giving of forensic evidence in criminal 
proceedings.293 
Gary Pugh was appointed as the Forensic Science Regulator, commencing in May 2021.294 
Pugh notes that the statutory powers relating to investigation and enforcement are unlikely to 
be used.295 Regardless, Pugh acknowledges that the existence of these powers provides ‘an 
important safeguard to the Criminal Justice System which can be utilised if appropriate’.296 
Existing codes of practice and conduct, as well as criminal procedure rules relating to expert 
evidence, will be reviewed and replaced by statutory codes and policies. This process is 
estimated to take 18 months.297 Although it is too early to determine the effect this legislation 
will have the UK’s approach to genomic evidence regulation, it is a significant 
acknowledgement of the importance of forensic activities and the subsequent need for high-
quality regulation. Monitoring the progress of the Regulator in coming years will be important 
for assessing whether this is a potential option for implementing and regulating quality 
standards for DNA evidence in Australia.  
2. Uniform Language for Testimony and Reports (‘ULTR’) 
The US Department of Justice has made a series of quality assurance guidance documents 
designed to regulate forensic statements.298 The documents aim to standardise language used 
when testifying and writing reports for various forensic DNA disciplines.299 In relation to DNA, 
there are guidance documents relating to autosomal DNA with probabilistic genotyping, 
mitochondrial DNA and Y-STR DNA. These documents provide qualifications and limitations 
of each type of DNA analysis, and the conclusions that can be made. Examiners are required 
to prepare reports and testify in compliance with these standards. Despite this, if different 
terminology is used, it should not be construed that the findings are erroneous or incorrect. 
The relevant documents should be referenced in testimony, attached to laboratory reports and 
included in case files.  
The development of these documents has been critical in addressing the lack of 
standardisation of forensic evidence. However, there has been some criticism of the ULTR 
documents’ categorical reporting framework. The ULTR provides three distinct categories 
which results must fall into: (1) ‘identification’, (2) ‘inconclusive’, and (3) ‘exclusion’. This 
framework assumes all evidence distinctly fits within these categories and distorts actual 
probabilities by creating a binary of results. Anything defined as ‘identification’ should have a 
probability of one (certainty), while evidence within the ‘exclusion’ category should have a 
probability of zero (impossibility).300 The categorical framework overvalues identification by 
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assuming absolute certainty. In reality, probability is a spectrum in which actual probabilities 
of DNA evidence originating from a source lie between zero and one.  
The Criminal Bar Association proposed that steps should be taken in Australia to increase 
uniformity of language and presentation of expert DNA evidence in criminal trials.301 Common 
miscommunication and misconceptions must be addressed through development of uniform 
language guidance documents. However, these documents should incorporate a ‘weight of 
evidence’ framework in place of the ULTR’s categorical reporting framework. This framework 
utilises numerical measures of weight of evidence, such as standardised LRs.302 This approach 
has been supported for DNA evidence specifically.303  
3. Further Research and Considerations 
Practical adoption of these recommendations will require further research, particularly ethical 
and financial considerations, which are outside the scope of this article. The cost of innocence 
testing is likely to be significant, but ultimately less than the cost of continued incarceration of 
innocent individuals.304 To overcome the financial limitations of post-conviction review, 
eligibility testing may be introduced in which specific criterion must be met before individuals 
can pursue these avenues for review.305 Additionally, statutory schemes for compensation 
should be made available for wrongfully convicted individuals. This will take positive steps to 
rectify injustices and provide incentives to improve regulation of the criminal justice 
system.306  

PART VI   CONCLUSION 
In summary, this article contemplates the interactions between science and law. To create 
meaningful change and ensure the administration of justice is achieved, the role of DNA 
evidence in the criminal justice system and its potential for contributing to miscarriages of 
justice must be understood. In doing so, the article identified limitations of the analysis and 
presentation of DNA evidence in criminal investigations and litigation. In particular, lay jurors 
and legal participants often misunderstand the significance of statistical and technical 
evidence, and enter into fallacious conclusions. This can largely be attributed to the perception 
of DNA as infallible and inconsistent methods of communication and reporting. The 
consequences of these faults in the criminal justice system are significant, resulting in 
innocent people, such as Jama, being imprisoned for crimes they did not commit.  
Following the qualitative investigation, this article proposed practical recommendations for 
reform to address these limitations. Firstly, the article recommended the establishment of 
avenues for post-conviction review to overcome the limitations of traditional appeal processes. 
Secondly, recommendations were provided for the development of education programs and 
training targeted at all participants of the DNA process. Finally, the article acknowledged that 
increased reporting obligations are essential for effective transparency and traceability. These 
reforms will allow genomic evidence to have significant probative value in reliably securing 
convictions of the guilty and acquittal of the innocent. Failure to implement these 
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306 Amanda Dingle, ‘R v Frank Alan Button [2001] QCA 133: Exposing a Wrongful Conviction 
Through DNA Testing’ (2001) 5 Southern Cross University Law Review 271, 273.  
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recommendations has the potential to contribute to the further imprisonment of innocent 
people.  

 
A Appendix 1: Existing Legislative Frameworks in Australia 

 
Table 1: Commonwealth and State/Territory legislative frameworks. 

Jurisdiction Legislation Regulations 
Commonwealth Crimes Act 1914 (Cth) pt 1D - 

Australian Capital 
Territory 

Crimes (Forensic Procedures) Act 
2000 (ACT) 

Crimes (Forensic Procedures) 
Regulations 2000 (ACT) 

New South Wales Crimes (Forensic Procedures) Act 
2000 (NSW) 

Crimes (Forensic Procedures) 
Regulation 2014 (NSW) 

Northern Territory Police Administration Act 1978 
(NT) pt VII 

Police Administration Regulations 
1994 (NT) 

Queensland Police Powers and 
Responsibilities 2000 (Qld) ch 17 

Police Powers and Responsibilities 
Regulation 2000 (Qld) 

South Australia Criminal Law (Forensic 
Procedures) Act 2007 (SA) 

Criminal Law (Forensic 
Procedures) Regulations 2007 
(SA) 

Tasmania Forensic Procedures Act 2000 
(Tas) 

Forensic Procedures Regulations 
2010 (Tas) 

Victoria Crimes Act 1958 (Vic) pt III - 

Western Australia Criminal Investigation 
(Identifying People) Act 2002 
(WA) 

Criminal Investigation 
(Identifying People) Regulations 
2002 (WA) 

 
B Appendix 2: Background of Genomic Evidence 

 
Table 2: Likelihood ratios and verbal equivalents. *A likelihood ratio of 1,000 means the 
prosecution hypothesis is favoured over the defence hypothesis by a factor of 1,000. 

Likelihood Ratio Verbal 
Equivalent 

Explanation 

1 – 10 Weak/limited 
support 

The probability that the DNA profiles have 
originated from the same person is 1 to 10 times 
more likely than if they originated from different 
people.  

10 – 100 Moderate support The probability that the DNA profiles have 
originated from the same person is 10 to 100 
times more likely than if they originated from 
different people. 

100 – 1,000* Moderately strong 
support 

The probability that the DNA profiles have 
originated from the same person is 100 to 1,000 
times more likely than if they originated from 
different people. 



Canberra Law Review (2022) 19(1) 33 

1,000 – 10,000 Strong support The probability that the DNA profiles have 
originated from the same person is 1,000 to 
10,000 times more likely than if they originated 
from different people. 

10,000 – 
1,000,000 

Very strong support The probability that the DNA profiles have 
originated from the same person is 10,000 to 1 
million times more likely than if they originated 
from different people. 

> 1,000,000 Extremely strong 
support 

The probability that the DNA profiles have 
originated from the same person is over 1 million 
times more likely than if they originated from 
different people. 

 
The 20 CODIS Core Loci: CSF1PO, FGA, THO1, TPOX, VWA, D3S1358, D5S818, D7S820, 
D8S1179, D13S317, D16S539, D18S51, D21S11, D1S1656, D2S441, D2S1338, D10S1248, 
D12S391, D19S433, D22S1045.307 
 
Figure 1: STR loci used in the CODIS database. The 13 original CODIS Core Loci are shown 

in yellow and the additional seven loci are shown in green.308 

 
Figure 2: Process of modern DNA profiling. 

 
307 ‘Frequently Asked Questions on CODIS and NDIS’, Federal Bureau of Investigation (Web Page) 
<https://www.fbi.gov/services/laboratory/biometric-analysis/codis/codis-and-ndis-fact-sheet>. 
308 Celia Henry Arnaud, ‘Thirty years of DNA forensics: How DNA has revolutionized criminal 
investigations’, Chemical & Engineering News (Web Page, 18 September 2017) 
<https://cen.acs.org/analytical-chemistry/Thirty-years-DNA-forensics-DNA/95/i37>. 
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Appendix 3: Projected Wrongful Conviction Statistics 

 
Table 3: Reported and projected wrongful conviction statistics in the UK and Australia. 

Country Population Prison 
Population 

Total 
Overturned 
Convictions 
(since 1997) 

Average 
Convictions 
Overturned 
(per year) 

Percentage of 
Wrongful 

Convictions 
(per year) 

Reported Wrongful Conviction Statistics based on CCRC’s Success Rate 
United 

Kingdom 67,081,000 78,324 527 21.96 2.80% 

Projected Wrongful Conviction Statistics based on the UK 

Australia 25,772,665 43,073 ~289.45 ~12.06 2.80% 

 
Appendix 4: Summary of Recommendations 

 
1. Recommendation 1.0. Innocence Testing and Post-Conviction Review Schemes 
Recommendation 1.1. 
The Commonwealth should establish a statutory process by which applications for post-
conviction review, made by offenders serving terms of imprisonment for serious offences, may 
be considered if it is alleged that DNA evidence exists which would provide reasonable doubt 
of the legitimacy of the conviction. There should be no statutory time limitations imposed 
upon applications. 
Recommendation 1.2. 
Amendments should be made to the Crimes Act 1914 (Cth) to require retention of biological 
material found at crime scenes indefinitely or for a fixed period of at least fifty years for the 
purpose of post-conviction DNA analysis. These amendments should incorporate appropriate 
measures to ensure the integrity of the biological material is maintained.  
2. Recommendation 2.0. Training and Education 
Recommendation 2.1. 
National legal and forensic professional societies, such as the National Judicial College of 
Australia, the Law Council of Australia, the National Institute of Forensic Science, and the 
Australian and New Zealand Forensic Science Society, as well as corresponding state and 
territory associations, should collaboratively develop and promote continuing legal education 
programs for judges and legal practitioners. These programs should be aimed at improving 
knowledge and understanding of reliable methods of DNA analysis, statistical calculations, 
and presentation of evidence in criminal proceedings.  
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Recommendation 2.2. 
Pre-trial information sessions should be mandated for all criminal trials involving genomic 
evidence. These sessions should cover critical issues associated with DNA evidence, including 
limitations of DNA profiling and the significance of random matches. 
Recommendation 2.3. 
Police training processes should be reviewed and revised with an emphasis on educating police 
officers and investigators with respect to the use of DNA evidence for both intelligence 
gathering and evidentiary purposes, and particularly in instances where DNA evidence is the 
only evidence identifying or inculpating the suspect.  
3. Recommendation 3.0. Reporting Obligations 
Recommendation 3.1. 
Consistent processes for oversight reporting to Parliament or an independent body of review, 
such as the Commonwealth Ombudsman, should be developed and provided for in statute. 
These reports should include details such as the number of prosecutions involving DNA 
evidence, the associated outcome of each case, and the role, impact and effectiveness of DNA 
evidence in producing that outcome.  
Recommendation 3.2. 
Reports for general forensic purposes should include the following information: (1) the history 
of the samples, (2) a statement identifying the items examined and indicating the findings, 
including details like when, where and by whom the examination was performed and whether 
a DNA profile was obtained, and (3) a statement setting out the basis upon which any opinion 
rests and limitations within which it is expressed. 
Recommendation 3.3. 
Wherever possible, forensic reports should be simplified to a Grade 7-9 high school level, with 
scientific and technical terms clearly defined in appendices to the report. Additionally, any 
inferences that can be drawn from numerical LRs should be stated by reference to a verbal 
scale in the appendices.  
 

*** 
 



Canberra Law Review (2022) 19(1) 

 

36 

What To Teach When Teaching Law:  
The Categories, Rights, Duties And Test (‘CRDT’) Framework 

 
Ben Sheehy, Juan Diaz-Granados and Tomas Fitzgerald* 

 
 

This article provides a framework for law academics to teach law to all levels of 
students. It develops a ‘Categories, Rights, Duties and Test’ (CRDT) conceptual 
framework which provides a structure for thinking about teaching and about how law 
teaching can be developed in a more systematic fashion. The article introduces the 
CRDT framework, a framework which focuses attention on the distinctly legal concepts 
that provide the core building blocks for any legal system. Use of the framework also 
has the advantage that it helps students develop the core analytical skills necessary for 
legal practitioners. The distinctions created in the CRDT framework facilitates student 
learning as the students are able to transfer the same conceptual framework between 
different subjects. Further, we explain how this approach supports consideration of 
positive, professional, and policy aspects of law. Having repeated use of the CRDT 
framework strengthens students’ grasp of law not only as a practice and as an 
intellectual activity but the contribution law makes to policy. Finally, it facilitates 
sharper thinking about law and areas of law as it helps to distinguish the conceptual 
core of law as a discipline from the substantive content of a specific area of law. It 
moves the ‘what to teach’ beyond the doctrine-skills debate that has dominated the law 
academy for decades.  

 
I   INTRODUCTION 

Whether coming to law as an academic, or as a law student, the study of law is markedly 
different from other disciplines in a variety of ways. Among other things, when one delves into 
the details of any area of law, one is presented with an array of apparently poorly organised 
rules and ideas, principles and theories all ensconced in great, centuries long debates. While a 
university education ought to include different intellectual traditions, each of the disciplines 
addresses their traditions differently. Indeed, even within the disciplines, including law, a 
variety of epistemologies and philosophies from empiricism, materialism and positivism 
through to postmodernism are important and utilised. The broad view of legal education 
properly includes what Webb describes as: ‘an education of humane breadth, grounded in the 
liberal arts, and with a strong philosophical footing ... [in which] students are enabled to learn 
about the values and principles which underpin the discipline of law.’1 Such broad liberal arts 
objectives, however, while part of a traditional approach to legal education,2 are difficult to 
advance today as not only are they in conflict with management strictures on academics,3 but 
also for many lecturers whose degrees are professionally focused law degrees4 and not steeped 
in a liberal arts tradition. 

 
* Benedict Sheehy BTh, MA, JD, MA, LLM, PhD is a Professor of Law at Canberra Law School. His 
research focuses on corporate law and regulation and the law and society interface. Juan Diaz-Granados 
LLB (Hons), LLM, PhD (Grad Dip Comm Law, Grad Dip Bus Law, Grad Dip Insc Law), is a Lecturer at 
the Canberra Law School. He works primarily in law and technology and commercial law. Tomas 
Fitzgerald BA, LLB is a Lecturer at the Curtin School of Law. His research specialises in legal theory, 
international trade and effective regulatory systems. 
1 Julian Webb, ‘Taking Values Seriously: The Democratic Intellect and the Place of Values in the Law 
School Curriculum’ (Research Paper No 2009-06, Warwick School of Law, 12 November 2009), 18.  
2 Fiona Cownie, ‘Alternative Values in Legal Education’ (2003) 6(2) Legal Ethics 159, 161–4. 
3 Julian Webb, 'Post-Fordism and the Reformation of Liberal Legal Education' in Fiona Cownie (ed), 
The Law School - Global Issues, Local Questions (Routledge, 2019) 228. 
4 The Australian legal academy has largely been practitioner driven well into the mid-twentieth century. 
Australia had only 15 full time academics in the 1940’s, the rest being legal practitioners. David Barker, 
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For the new-comer to law, however, the study of law looks a bit like a second-hand shop with 
weird little odds and ends, piled up in apparently random places that leaves one perplexed 
about what to do about the chaos.5 Some law academics find a solution in the phrase advising 
teaching students to ‘think like a lawyer’. This phrase is often used as if it has a settled 
meaning. Perhaps the most that can be said about it is that it has to do with the ability to 
develop Socratic type arguments6 or argue under the IRAC method.7 As the scholar of 
disciplinary education, Donald notes, however, ‘the composition of legal education remains 
controversial … [and] the path from profession to modern scholarly discipline has been 
erratic’.8  At a fundamental level legal education is normative and political and, of course, these 
matters are controversial. Further, as Cownie observes ‘law teachers disagree about [legal 
education’s] objectives, the relevance of other disciplines to the study of law, its place relative 
to the legal professions and a host of other matters’.9  
This disagreement is underpinned at a deeper level of disagreement between three broad 
groups of scholars who have different views as to what should be taught. One group, the 
positivists, are the doctrinal scholars who emphasise the teaching of positive law. Another 
group is composed of the professionally focused scholars who believe legal education should 
be focused on building skills preparing students for professional practice,.10 Yet a third group 
wishes to focus on law in its social and ideological contexts—the law as policy scholars.11 We 
refer to this broad tripartite grouping of scholars as ‘positivists’, ‘professional’ and ‘policy’. 
Given the range of distinct focuses and disagreement about underlying traditions, including 
of course, the groupings just identified, it is unsurprising therefore that many law teachers are 
confused and through their teaching consequently leave many law students befuddled by the 
questions: what to teach when teaching law? and for the student: what to focus on when 
learning law? 
The foregoing is not to say that there has not been concerted thinking about teaching law at a 
curriculum level.12 Journals dedicated to law teaching and education include: Journal of Legal 
Education, Legal Education Review, Journal of Commonwealth Law and Legal Education, 
Journal of Legal Studies Education, and Law Teacher and Legal Education Review. These fine 

 
‘A History of Australian Legal Education’ (PhD Thesis, Macquarie University, 2016). Unsurprisingly, 
while Australia has a long and not insignificant tradition of advocates for liberal education in the law 
schools, the positivist approach has often dominated Australian legal education. Bartie notes the strong 
interest in progressive ideas and rejection of formalism by the first generations of Australian legal 
scholars. See Susan Bartie and David Sandomierski, American Legal Education Abroad: Critical 
Histories (NYU Press, 2021).  
5 See Westerman’s metaphor of arranging bric-a-brac in a house. ‘The work of my legal colleagues 
reminded me very much of my mother, how, after having bought a new item for the household, was 
always busy, for hours it seemed, to find a proper place for it. It commonly brought with it a massive 
rearrangement of the entire household … but after all that was done our apartment looked as if nothing 
had happened and as a if the order hand never been upset.’ Pauline Westerman, 'Open or Autonomous? 
The Debate on Legal Methodology as a Reflection of the Debate on Law' in Mark Van Hoecke (ed), 
Methodologies of Legal Research: Which Kind of Method for What Kind of Discipline? (Hart 
Publishing, 2011) 87.  
6 Jamie R Abrams, 'Reframing the Socratic Method' (2015) 64(4) Journal of Legal Education 562. 
7 See below n 45 and accompanying text. 
8 Janet Gail Donald, Learning To Think: Disciplinary Perspectives. The Jossey-Bass Higher and Adult 
Education Series (ERIC, 2002) 167, cited in Fiona Cownie, ‘Twining, Teachers of Law and Law 
Teaching’ (2011) 18(1-2) International Journal of the Legal Profession 121, 130. 
9 Cownie (n 8) 130. 
10 William Twining, 'Legal skills and Legal Education' (1988) 22(1) The Law Teacher 4; Lucille A Jewel, 
'Oil and Water: How Legal Education's Doctrine and Skills Divide Reproduce Toxic Hierarchies' (2015) 
31 Columbia Journal of Gender and Law 111. 
11 Duncan Kennedy, ‘Legal Education and the Reproduction of Hierarchy’ (1982) 32(4) Journal of Legal 
Education 591. Duncan Kennedy ‘Form and Substance in Private Law Adjudication’ (1976) 89(8) 
Harvard Law Review 1685.  
12 Avrom Sherr and David Sugarman, 'Theory in Legal Education' (2000) 7(3) International Journal of 
the Legal Profession 165. 



Canberra Law Review (2022) 19(1) 

 

38 

journals provide articles in support of and against the different views. This research is 
supplemented by a host of articles on legal education in the generalist journals of the 
discipline.  
To date, we lack an analytical framework for teaching and learning law broadly and across the 
curriculum, which is able to draw these disparate strands of scholarship and focal points 
together. As a result, each law academic develops his or her own approach. In his address on 
how law lecturers approach teaching, R E Megarry Q C. (as he then was) and President of the 
Law Teachers’ Association stated: ‘The material may be presented as from a pogo stick, 
hopping all over the place; or hobby horses may be pursued at inordinate lengths, leaving 
untouched vast intervening tracts of important law’.13 Accordingly, it is obvious that the 
problem is not new and that many still struggle to approach the vast field that makes up the 
study of law.14   

This article offers an approach to structuring one’s thinking about law, and in particular, its 
teaching and learning. It aims to answer what Cownie has described as the objective of legal 
education which ‘involves the ability to organise our knowledge of facts using theories’.15  We 
introduce a ‘Categories, Rights, Duties and Test’ (CRDT) positive conceptual framework which 
is then used as a foundation for embellishment by analysis of the professional and policy 
dimensions of the positive rule. Our position is that the three—the positive, professional, and 
policy—are not mutually exclusive alternatives. Rather, that the foundation for both 
professional application and policy critique rests on a text, which provides the foundation of 
an analysis of positive law followed by professional application and policy critiques. We 
illustrate that understanding below. 
Accordingly, students are to begin with the text, developing a clear understanding of the 
substantive rule and its working. Unlike formalist understandings of law, however, this 
understanding is not the end point – nor does it present legal conclusions as correct answers, 
arrived at by narrow ‘scientific’ analysis of the case material. Rather, as will be demonstrated 
below, it provides the starting point for understanding the professional significance and 
critical discussion of the policy implications of the rule. Thus, CRDT is not mere re-packaged 
positivism: it is a critical realist approach to the understanding of the relationship of positive 
text and its implications for broader social relations.  

PART II   THE PROBLEM OF TEACHING LAW  
Law as a discipline is about ordering and categorising relationships using principles and 
positive rules. Coming to this realisation provides some law lecturers with relief. It allows them 
to focus on something substantive and clear—the recitation of the minutiae of positive law—
to put in front of students which can be readily assessed through tests and examinations. Even 
more helpful to the lecturer is that this minutiae is perceived as something ‘practical’ and not 
more ‘ivory tower’ nonsense. Expounding on positive law connects law teaching directly to the 
profession. As Webb observes:  

academic law has tended to be defined primarily as (i) those areas of technical 
knowledge which the professions deem it appropriate for academic lawyers to teach 
and (ii) a rule-focused 'task' scholarship, monitoring what Schlegel calls 'the small 
changes in the law: a new development in an eminent domain, a new wrinkle in 
consideration', rather than a concern with the wider picture.’16 

 
13 Michael H Whincup, ‘On Teaching Industrial Law’ (1970) 11(1) Journal of the Society of Public 
Teachers of Law 29, 36-7. 
14 Jeremiah A Ho, 'Function, Form, and Strawberries: Subverting Langdell' (2015) 64(4) Journal of 
Legal Education 656. 
15 Fiona Cownie, ‘The Importance Of Theory In Law Teaching’ (2000) 7(3) International Journal of the 
Legal Profession 225, 226. 
16 J Webb, ‘Why Theory Matters’ in J S Webb and C Maughan (eds), Teaching Lawyers’ Skills 
(Butterworth, 1996) 107, citing J H Schlegel (1984) 'Searching for Archimedes', 34 Journal of Legal 
Education, 103. 



Canberra Law Review (2022) 19(1) 

 

39 

This narrow positivist focus, superficially aligned with professional concern is at odds, 
however, with the wider picture—a view that is more readily accessible to law students who 
are trying to place their new knowledge into familiar contexts. This learning need of the 
student—order and familiarity —-sits at the opposite end of the spectrum of much of the 
formalist approach to the case law method. This conflict leads to our question: What should 
the law lecturer teach?  
Award winning scholar and teacher, Michael Whincup, wrote openly on the topic some fifty 
years ago. His observation still bears quotation in full today: 

An American Professor of Law I once studied under scathingly rejected the ‘facile 
professorial synthesis’ style of teaching. He thought it was deceptive and unfair to 
students for a teacher to treat a difficult subject as if it were simple and straightforward. 
His own preference, not surprisingly, was for the case study method. This required a 
minute examination of perhaps two or three cases during each lecture period. So far as 
I was concerned the result was an unusual familiarity with a handful of individual 
instances, but only the haziest understanding of the overall rules of law-the old ‘wood 
for the trees’ problem.17  

Whincup continued:  
my own preference is for that same ‘facile synthesis’ which can be so roundly 
condemned. Experience confirms for me that what a student needs most in any subject 
is an initial grasp of basic principles. These are by definition generalizations. The 
teacher's first duty, if I am right, is to establish for himself what these principles are.18 

The long hours of tedious reading of law lecturers as they work through the learned tomes and 
cryptically written judgments are not appealing and appear not to provide a reward equivalent 
to the task. Nevertheless, it is the price to be paid for developing the expertise required to 
lecture an area of law. Yet, one must question whether this is the only way, or indeed the best 
way to approach the problem for oneself or one’s students, generating still either the ‘haziest 
understanding of the overall rules’ or a set of abstract principles applicable exclusively to a 
single, substantive area of law.  
We believe that the CRDT model we present below provides a readily transferable framework 
that helps make sense of legal materials in any area of law and that helps students develop a 
useful method to tackle unfamiliar judgements and pieces of legislation, to extract the positive 
content, make well-founded professional judgements and critique the policies embedded in 
law. Importantly, such an approach is compatible with a variety of assumptions about the 
appropriate place of professional and policy assessments in the practice of law. That is, the 
CRDT framework acknowledges the possibility of assessment of each of the stages, without 
committing its adopters to any particular style of assessment, or assessment per se. Hence, it 
might be used as a heuristic by both dogmatic originalists and transgressive progressives alike; 
as well as any other permutation of views about the desirable methods of undertaking the legal 
method. To understand the nature of the problem of teaching law and traditional answers 
which still inform teaching practice today, we turn to consider the powerful legacy of 
Langdell’s case method.  

PART III   THE TRADITIONAL TEACHING OF LAW: ORIGINS AND 
CRITIQUE 

The distinction Whincup draws and dilemma he identifies above is not new. Rather, it echoes 
a historical debate about the proper method of legal teaching which has its origins in the 
dramatic reforms championed by the progenitor of the case method, Christopher Columbus 
Langdell. It is worth considering the origin of the Case Law method, its historical context and 
contemporaneous critiques. 

 
17 Whincup (n 13) 36. 
18 Ibid. 
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A  Langdell’s Case Method 
Christopher Columbus Langdell was the Dean of Harvard Law School between 1870 and 1895. 
A reformer in legal education, Langdell championed approaches to the teaching of law we now 
take for granted. Among the reforms attributed to Langdell we find ‘tiered, multi-year 
curriculum with sequences of introductory courses followed by advanced courses’; written 
examinations; professional, full-time law teachers; the law library as a ‘scholarly resource for 
students and faculty’; blind marking of students; admission of students on academic merit 
and, most notably, the ‘case method’ of teaching.19 In terms of pedagogy, Langdell has been 
described as ‘arguably the most influential teacher in the history of professional education in 
the United States’.20 
Langdell's pedagogical method –– familiar to all contemporary law teachers and students21–
– was revolutionary in his time. Kleefeld describes it as a ‘Langdellian revolution in which law 
is seen as a science, the library its laboratory, case study its method.’22 Langdell opposed the 
mere repetition of scholarly opinions as to the state of the law. Instead, he focused on 
investigating the original sources, particularly the judgments of appellate courts. Students 
were instructed to examine particular cases with a view to distilling legal principles from the 
judgments themselves. Kimball illustrates the distinction in an extract from Batchelder, 
describing the distinction between the approaches taken by professors in examination of 
students: 

The older professors called wholly for definitions and rules-- ‘When and by what 
statute were lands made alienable in England after the conquest?' ... Langdell 
presented actual problems for solution. ... If a debtor tended to a creditor the amount 
of the debt on the day it becomes due, and the creditor refuses to receive it, and 
afterwards sues the debtor, how should the latter defend himself?23 

Underlying Langdell's approach to legal education was a particular legal theory. At the core of 
Langdell's critique of his contemporaries was that they were insufficiently scientific. Again, 
citing Batchelder, Kimball describes Langdell's approach in practice; 

In Langdell's case method classroom, the small group of students who remained ‘were 
finding out how the law was made, and the reasons for it, and how it applied in actual 
practice. Langdell was working it out for himself with them. Every step of that 
reasoning was scrutinized and tested and re-examined til it proved right or wrong. The 
law was being taught as a science, not a rag-bag of rules and exceptions.’24 

It is this commitment to a ‘scientific’ approach to the understanding of law, known as the 
formalist method, which has characterised Langdell's reception in legal theory. That 
characterisation has become intimately intertwined with those theorists who rejected 
Langdell's central claims – though not necessarily his teaching methods – the American Legal 
Realists. 
B Early Criticism of Case-Law Method 
Whincup’s critique of the case method essentially contends that it presents an incoherent 
account of law insofar as it substitutes minute detail for general principle. Yet the central 
theoretical basis of Langdell’s method was his belief that a formalist approach to the law was 
the best and most appropriate method for obtaining a coherent picture of law; that appellate 
cases formed the empirical observations from which coherent, scientific study of law can be 

 
19 Whincup (n  13) 36. 
20 Bruce A Kimball, ‘Christopher Langdell: The Case of an ‘Abomination’ in Teaching Practice’ (2004) 
Thought & Action 23, citing the Boston Daily Advertiser in 1906, who described Langdell as ‘the 
greatest teacher ... that this country has ever produced’.  
21  Margaret Davies, Asking the Law Question (Law Book Company, 1994). 
22 John C Kleefeld, 'Rethinking "Like a Lawyer": An Incrementalist's Proposal for First-Year Curriculum 
Reform' (2003) 53(2) Journal of Legal Education 254. 
23 Kimball (n 20) 31. 
24 Ibid 33. 



Canberra Law Review (2022) 19(1) 

 

41 

undertaken. In this light, Whincup’s complaint is that insufficient attention is paid to 
establishing generalisable legal principles extracted from close analysis of appellate cases, and 
perhaps that lecturers themselves have gotten lost in the detail and failed to generate larger 
coherent frameworks.25 
Another criticism of Langdell’s ideas about coherence and core legal theory, stems from 
competing ideas about the underlying structure of the legal system and fundamental 
disagreement about its objectives. American legal realist and supreme court justice, Oliver 
Wendell Holmes Jr, objected to Langdell’s theory arguing that integrity, not coherence, was 
central to legal decision making and that, as Freeman puts it, 

integrity regards coherence as an ideal, a normative project. Thus, our best efforts may 
only achieve an approximation of coherence. This is especially true of law. Oliver 
Wendall Holmes pressed this point against C. C. Langdell and the formalists of his 
day.26  

Curiously, Holmes’ thoroughgoing rejection of Langdell’s formalism was not a rejection of the 
case method of teaching. Kimball quotes Holmes, 

With some misgivings, I plunged a class of beginners into a collection of cases, and we 
began to discuss them together in Mr. Langdell's method. The result was better than I 
even hoped it would be. After a week or two, when the first confusing novelty was over, 
I found that my class examined the questions proposed, with an accuracy of view which 
they never could have learned from text books, and which often exceeded that to be 
found in the text books. I at least, if no one else, gained a good deal from our daily 
encounters.27  

One interesting note from this disclosure is Holmes’ own learning from the case-law method—
something that needs to be seen against the background of his extensive understanding of law 
at that time. Holmes notes that he himself, a towering jurisprudential intellect, is still busy 
sorting, refining and building his own framework within the different areas of law. In other 
words, the detail of the areas and complexity involved are serious challenges to be surmounted 
before one can claim mastery. As educators in the twenty-first century teaching students who 
have come through very different educational traditions, traditions which have not included 
the training of close reading and careful exegesis of training in classical languages which were 
part of that earlier curriculum.28 In the current context, can we reasonably expect our students 
to have the skills to do that reading and construction of conceptual frameworks? 
Jerome Frank continued the broader realist tradition and extended Holmes’ objection to 
Langdell’s formalism. In particular, Frank objected to Langdell’s focus on appellate courts 
because he argued it distracted students from the more relevant consideration of the trial 
process. In a typically personal attack, Frank charged; 

This philosophy of legal education was that of a man who cherished ‘inaccessible 
retirement.’ Inaccessibility, a nostalgia for the forgotten past, devotion to the hush and 
quiet of a library, exclusion from consideration of the all-too-human clashes of 
personalities in law office and courtroom, the building of a pseudo-scientific system 
based solely upon book-materials – of these Langdell compounded the Langdell 
method.29  

Like Holmes, Frank contended that Langdell’s attempts to analyse legal determinations 
scientifically from the material of appellate court judgements fails to recognise the many 
professional, social and policy realities of how law as a social institution works. It ignores the 
requirement for deliberative choice by judges – an aspect of law which the realists consider to 

 
25 See above 18 and companying text. 
26 Michael D A Freeman, Lloyd’s Introduction to Jurisprudence (Sweet & Maxwell, 8th ed, 2008) 788. 
27 Kimball (n 20) 33. 
28 In Australia, for example, requirements for admission as a barrister in 1848 required passing tests in 
Latin and Greek. Barker (n 4).  
29 Jerome Frank, ‘A Plea for Lawyer-Schools’ (1947) 56 Yale Law Journal 1303, 1304. 
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be at the heart of legal integrity. Frank’s advance on Holmes is to point out that the 
constructive, inherently normative choices which attend a ‘coherent’ legal system are made 
not only at the level of determination of law, but also with respect to determinations of facts. 
In other words, Frank argued that essentially, all legal determinations turn on the facts of 
particular cases, and that in every case it is the facts – and their particular interpretation – 
that fall to be determined. Hence, Frank countered Langdell’s disembodied scientific approach 
and ‘inaccessible’ ideal of legal pedagogy by advocacy for clinical legal education—a type of 
precursor to problem-based learning – which of necessity requires attention to determinations 
of facts. 
Interestingly, despite his personal and professional objection to Langdell’s pedagogy, Frank 
did not suggest a complete rejection of the case method.30 Rather, he initially recommended 
adapting that method to the broader normative assessments demanded by the presentation of 
a ‘coherent’ system of legal rules; 

a new case system would be formulated which would carry the records of legal and 
governmental problems into the field of the other social arts –history, ethics, 
economics, politics, psychology and anthropology. Mere pre-legal courses in those 
fields, unconnected with the live material of present human action, have proved a 
failure; the integration needs to be achieved by following an actual institution through 
its social ramifications.31  

This approach – the fusion of clinical legal education, case method and a broader social 
sciences analysis of legal institutions in context – was Frank’s attempt to build a system of 
education which took seriously the demands of integrity.  
Harold Lasswell and Myres McDougal – contemporaries of Frank at Yale Law School and the 
progenitors of the New Haven School of Jurisprudence (NHSJ) – took up Frank’s call for an 
expanded role of policy sciences education in the law curriculum. Their advocacy for reform 
to legal education began with their 1943 paper Legal Education and Public Policy32 and 
culminated in the development of their system of jurisprudence, most fully articulated in the 
1992 text Jurisprudence for a Free Society.33 
Lasswell and McDougal are realists in the sense of conceiving of law as decision, that is, a 
choice made by legal officials. They agree that choices are required; however, they view the 
realist project as essentially incomplete in that while the realists were quick to tear down the 
shibboleths of earlier legal theory – formalism, natural law theory and earlier legal idealism – 
they did not offer a systematic attempt to rebuild a jurisprudential approach to replace those 
they rejected. Lasswell and McDougal argued that this rebuilding and reformulating work was 
necessary and essential if we were to train lawyers to deal with the sorts of problems we expect 
them to solve. In the absence of a ‘configurative’ jurisprudence – to use the obscure jargon of 
the New Haven School – which guided approaches to the choices required, in policy 
assessment, doctrine and factual determinations, the critiques of the realists were merely 
preliminary to the real task of jurisprudence.  
Frank singled out their efforts specifically; 

I thoroughly agree with those who, like Professors Laswell and McDougal, urge that 
law schools should emphasize democratic values and ideals, and should stimulate 
future lawyers to think of themselves in the role of makers of policies which will 
implement such values.34 

 
30 Ibid. 
31 Jerome Frank, ‘A national Bar program subject: What constitutes a good legal education?’ (1933) 19 
American Bar Association Journal 723, 724. 
32 Harold D Lasswell and Myres S McDougal, ‘Legal Education and Public Policy- Professional Training 
in the Public Interest’ (1943) 52 The Yale Law Journal 203. 
33 Harold D Lasswell and Myres S McDougal, Jurisprudence for A Free Society: Studies in Law, Science 
and Policy (Martinus Nijhoff Publishers, 1992) vol 1. 
34 Frank (n 29) 1323. 
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Frank’s assessment, however, was not whole-hearted. He noted; 
I dissent when McDougal seems to say that ‘realism’ represents a ‘destructive’ phase of 
legal scholarship which must now be superseded by another phase which will ‘center 
its energies upon conscious efforts to create the institutions, doctrines and practices of 
the future,’ and give prime emphasis to policy. For constructive skepticism is not at 
odds with but essential to such policy making.35 

Our argument echoes Frank’s, but given the different educational traditions, we believe 
developing skills in positive law are the critical starting point. In Frank’s case, his concern with 
the NHSJ project mirrors his objection to the inaccessibility of Langdell’s method. Indeed, by 
his 1951 paper Both Ends Against the Middle, Frank cautioned against the implementation of 
‘the so-called “social science approach”’ as, 

harmful in that it tends to foster, among law teachers and their students, an 
indifference, and therefore, an insensitivity, to the unique particular features of 
particular law suits. And sensitivity to those uniquenesses is imperative, if the trial 
courts are to do real justice, to avoid cruel, callous injustices.36  

Against this, Lasswell and McDougal contend that sensitivity to particular cases is not at all 
incompatible with a broader systemic project which permits assessment of whether those 
choices are preferable or not. Indeed, the absence of such a project condemns realist 
jurisprudence to the same kind of discontinuity Whincup identifies in the case method system. 
As they put it,  

None of the American realists, despite this deep concern for the consequences of 
decision and the impact of the law on human beings, have ever developed a 
comprehensive set of value and institutional categories, or a systematic set of 
procedures, for goal clarification and the other tasks, to aid them in their study and 
appraisal of decisions. The abstractions which they have formulated are almost 
exclusively low-level abstractions, and the problems with which they work, in the 
absence of a comprehensive guiding theory, can be related to each other only 
anecdotally.37  

In survey then, Whincup’s concern with the case method system revisits much of the earlier 
anxiety about the appropriate method of legal training. Against a classically formalist attempt 
to extract doctrine and rules from particular cases, among a range of criticisms,38 stands the 
desirability of giving understandable and coherent statement about doctrine generally which 
Whincup advocates and which we extend by providing a structured method for doing so. 
Holmes’ focus on inquiring about integrity rather than mere coherence of legal decision 
making lends itself to concern with both the doctrinal choices required of legal decision 
making, and in the more extreme fact-skeptical approach of realism adopted by Frank, 
concern with the choices made in determinations about the facts – and the meaning of those 
facts – in any particular case. Over and above these concerns, stands the question of what role 
jurisprudence has in setting out a systematic approach to the evaluation of those choices. As 
the New Haven School argues, recognition of the various policy, doctrinal and factual choices 
which fall to the lawyer implies a pragmatic need for ‘a systematic and deliberate theory and 
procedure for clarifying community policy about particular problems in public order’.39 
Finally, the policy dimension of law is critical and needs to be addressed in law school. The 
positivist error is to see law as sterile doctrine, neutral in society and equally applicable to all. 
As Kennedy has argued, law is far from some neutral value free exercise and an uncritical 

 
35 Ibid.  
36 Jerome Frank, ‘Both Ends Against the Middle’ (1951) 100 University of Pennsylvania Law Review 
20, 35. 
37 Lasswell and McDougal (n 33) 15. 
38 Myron Moskovitz, ‘Beyond the Case Method: It's Time to Teach with Problems’ (1992) 42(2) Journal 
of Legal Education 241. 
39 Ibid 265. 
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positivist legal education is training for the hierarchy. As he puts it, a positivist approach to 
legal education will teach students  

that your initial reaction of outrage is naïve, nonlegal, irrelevant to what you’re 
supposed to be learning and maybe substantively wrong into the bargain.  There are 
‘good reasons’ for the awful result, when you take a legal and logical ‘large’ view, as 
opposed to a knee-jerk passionate view, and if you can’t master those reasons, maybe 
you aren’t cut out to be a lawyer.40  

Whereas the realists were at pains to emphasise the political nature of law, and politically 
focused scholars drew attention to the critical need for consideration of law as a value laden, 
political enterprise, for many lecturers (and professional accrediting bodies) law is essentially 
a professional pursuit. Each area of law is considered to be a unique area—having its own rules 
and doctrines—and to be studied independently with little need to consider it either as an 
academic discipline or a policy endeavour. 
While the debate about Langdell’s case law method has gone through various twists and turns 
in the intervening decades, the basic issues in legal education—law as text versus law as social 
institutions of practice and policy—were identified in these early years of the university based 
legal education. These on-going debates and diverging views about the nature of law leave 
those charged with teaching law and students struggling to learn law confused. There is 
confusion about and a lack of consistent approach to law as a positive rule system, an 
institution, social practice, and substantive area of investigation. The need to teach substantive 
law at some point in the curriculum, a position agreed upon by all, is further confounded by 
opposing points of view on pedagogic methods, including preferences for problem-based 
learning,41 group work, drafting exercises, moots and other approaches.42  
We argue that an understanding of law as a discipline, regardless of positive, professional or 
policy emphasis, is a critical step to settling some of the confusion. Denominating law as a 
discipline does not exclude any of the three focuses but provides law lecturers with a way to 
organise their thinking about ‘what to teach.’  
Donald describes a discipline as follows:  

Disciplines provide homes within the larger learning community because they 
determine the discourse: the domain or parameters of knowledge, the theoretical or 
conceptual structures, and the mode of inquiry. Disciplines provide examples of 
systematic scholarly inquiry, and therefore serve as scaffolding for students in the 
process of exploring different ways of constructing meaning. In disciplines, faculty 
need to explain the main principles and tenets governing their field of study, describe 
how they establish and validate knowledge, and show the necessity for engaging in 
further research and discussion.43  

Further, it supports an interest in and an effort to look for a consistent disciplinary approach 
which not only improves law lecturers own understanding but makes it easier both for them 
to teach and for students to learn. We argue that our CRDT framework provides a method for 
a ‘systematic scholarly inquiry’ and a way of ‘constructing meaning’. Like any disciplinary 
framework properly understood, we do not claim it is the exclusively correct method. Rather, 
we argue that it serves a foundational purpose for subsequent analysis and critique. 
In proposing the framework below, we attempt to address the issue Langdell identified earlier 
in which law is taught as ‘a rag-bag of rules and exceptions’, by offering it as a foundation for 
identifying and analysing substantive legal concepts, readily transferable across all areas of 
law. It provides a basis for clarity in how the fact determinations that concerned Frank and 

 
40 Kennedy (n 11) 594.  
41  Moskovitz (n 38) 270. 
42 For an entertaining example, see D A Jeremy Telman, ‘Langdellian Limericks’ (2011) 61(1) Journal 
of Legal Education 110. 
43 Donald (n 8) 292. 
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subsequent realists are potentially applied by professionals within the legal system as well as 
a foundation for critical consideration of the policies of law. The CRDT analytical framework 
requires students to construe the rule first, understanding it as exclusion or inclusion, to 
consider how it may apply in the context specific facts and how at a systemic it may work to 
the advantage of one group over another. Of particular importance, a clear understanding of 
the framework helps students to identify and analyse the features common to every area of 
law, for every area of law is a category of law in its own right, provides rights and duties, and 
sets tests for the applicability of the category and for the exercise of those rights and duties. It 
is in educational terms what Webb would refer to as a ‘holistic’ approach to law teaching and 
understanding. We turn next to examine this framework in detail.44  

PART IV   A PROPOSED FRAMEWORK: CATEGORIES, RIGHTS, 
DUTIES AND TESTS 

As every law student to her or his great disappointment discovers, each area of law is 
hermetically sealed to every other area of law in terms of substantive content. This discovery 
leads to a feeling of being overwhelmed by the sheer amount of positive law that needs to be 
mastered not only in each subject but in the degree as a whole.45 The student rightly asks: ‘How 
can I learn all this material?’. Law lecturers know the answer is: ‘You cannot. The solution is 
to learn to research.’ Yet, such an answer is an insufficient answer. Law students need to learn 
what to focus on when researching as well as needing a framework to deal with the results of 
their research. More importantly, they need a framework to approach legal problems 
generally: ‘IRAC’ simply won’t do!46  IRAC, a simple method for briefing cases and structuring 
law assessment answers hardly amounts to a method for analysis of areas or rules of law. At 
least from a disciplinary perspective, we can teach students to ‘think like a lawyer’—in a 
disciplinary sense. 
Accordingly, we propose a transferable analytical framework that helps students to ‘think like 
a lawyer’ that is broadly applicable across the discipline of law. That framework is composed 
of the following four contents of law’s rule: Categories, Rights, Duties and Tests (CRDT).  This 
CRDT framework is applicable to all areas of law, transferable from introductory subjects in 
law to more substantive areas such as Contracts and on to areas such as Advanced Cyber Law 
and Tax Law. It is readily applicable to all primary sources of law including constitutions, 
legislation, regulation and case law.  
The CRDT framework is an exegetical framework for legal rules. It is a foundation for 
professional application and policy critique. It requires the student to ask a series of questions 
when analysing any piece of law. The questions are as follows:  

(1) What category (and subcategory) of law is applicable? 
(2) What are the rights created by/in that category? And, who has those rights? 
(3) What are the duties created by/in that category? And, who has those duties? 
(4) What are the tests to enter and exit that category? And what tests are within that 

category? 
This framework is supplied to students in the first lecture and then applied consistently in 
subsequent lectures whenever cases or legislation is analysed. When students work to 
interpret and apply rules, they are asked to do so using the framework. As they do so, they are 
invited to consider both the professional and policy aspects of the rules.  
Thus, for example: 

 
44 Webb, cited in Cownie (n 15) 235. 
45 Lasswell and McDougal (n 33) 15. 
46 Jessica E Slavin, ‘Did You Learn About IRAC in Law School? How did IRAC Become Such an 
Important Part of Legal Writing Teaching? And Should it Be?’, Marquette University Law School 
Faculty Blog (online, 11 September 2008).   
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1. Category: Professionally, we ask: does your client fit into the category? In policy terms, we 
enquire: Why was this category created? Who does it benefit? Which part of society advocated 
for it and who opposed it? 
2. Rights: Professionally, the question is: does your client have the right? Or, who holds rights 
against your client? In policy terms we ask: Why was this right created? Why was it granted to 
people/parties category X rather than people/parties category Y? Why was a property right 
(right in rem) created as opposed to right (right in personam)? 
3. Duty: Professionally, we ask: does your client have a duty? Or who owes your client the 
duty? In policy terms, we enquire: Why was this duty created? Why was it imposed on 
people/parties category X rather than people/parties category Y? Who benefits for this 
allocation? 
4. Test: Professionally, we ask: does your client meet the test? Are there other associated tests 
that require analysis? In policy terms we inquire: Why was the test created with these 
elements? Is it easy to meet or difficult? That level of difficulty benefits whom? What is 
included and what is excluded? 
We turn next to illustrate the CRDT framework using two examples—one drawn from a tort 
statute and the other from an employment case.  
A CRDT Statute Example: Torts 
Applying CRDT to section 43 of the Civil Law (Wrongs) Act 2002 (ACT) (‘CLWA’) we review 
the section. This section provides:  

43  Precautions against risk—general principles 
(1) A person is not negligent in failing to take precautions against a risk of harm 

unless— 
(a) the risk was foreseeable (that is, it is a risk of which the person knew or ought 

to have known); and 
(b) the risk was not insignificant; and 
(c) in the circumstances, a reasonable person in the person’s position would have 

taken those precautions.  
Applying the CRDT framework facilitates identification and analysis of the substantive core of 
the section. Answering the questions provides the following: 

(1) Category: Tort. Subcategory: Negligence. Sub-subcategory: Breach of duty of care 
(standard of care)  

(2) Test: Test established for negligence: cumulative test –– 43 (1) (a) and (2) and (3) 
(3) Rights: A right to be free from liability OR a right to impose liability  
(4) Duties: Take precautions against risk of harms OR a duty to compensate 

Starting with the analysis of categories, it can be identified that the main legal category is 
tort, the subcategory is negligence, and the specific sub-subcategory is breach of duty of care.  
Additionally, a thorough analysis reveals that breach of duty of care is part of another test that 
determines the tort of negligence. The other subcategories of the tort of negligence are the 
different elements that the plaintiff must prove to establish a cause of action for negligence: 
duty of care, harm or damage, and causation.47  
The following diagram assists in visualizing the analysis (see Figure 1):  
Figure 3 

 
47 Bernadette Richards and Melissa de Zwart, Tort Law Principles (Thomson Reuters, 2nd ed, 2017) 
179. 
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Category of Law Sub-Category Sub-Subcategory 

Tort Tort of Negligence 

Duty of care 

Breach of duty of care  

Harm or damage 

Causation 

 
The next concept of analysis is the concept of test. The section provides a test for determining 
whether a person’s conduct meets the statutory standard for the duty of care. That is, whether 
a defendant in a tort action has failed to take reasonable care.48  In other words, the test in this 
section provides criteria for an assessment of whether a defendant has breached the duty of 
care and, as a result, has acted negligently.  
The test found in section 43(1) is a three-prong, cumulative test –– 43(1) (a) and (2) and (3). 
All the three elements of the test must be satisfied to find breach of duty of care. Under this 
test, the courts will consider (1) the foreseeability of the risk of injury (s 43(1)(a)), and (2) the 
absence of insignificance of the risk or, simply put, its probability (s 43(1)(b)), and (3) the 
reasonable response to the risk (s 43(1)(c)).49 Each one of these three elements have, in turn, 
another test.50  
Accordingly, in applying the test set out in section 43(1), a person breaches his or her duty of 
care when he or she fails to avoid a risk of harm that a reasonable person in the same position 
would have avoided, and the risk was both foreseeable and probable. Figure 2 illustrates how 
this test fits within the previous diagram:  
Figure 2  

 
Category Sub-

Category 
Sub-Subcategory Test 

Tort Tort of 
Negligence 

Duty of care - 

Breach of duty of care 

1) Foreseeability: s 43(1)(a) 
2) Probability: s 43(1)(b) 
3) Reasonableness of 
precautions: s 43(1)(C) 

Harm or damage - 
Causation - 

 
The last two core concepts of analysis, rights and duties, are intertwined.51. Accordingly, the 
concepts must be analysed together. 

 
48 Joanna Kyriakakis et al, Contemporary Australian Tort Law (Cambridge University Press, 2020) 
101. 
49 Benic v New South Wales [2010] NSWSC 1039; Gunnersen v Henwood [2011] VSC 440. 
50 For instance, the test associated with the third element is known as the ‘calculus of negligence’: see 
Wyong SC v Shirt (1980) 146 CLR 40; Civil Law (Wrongs) Act 2002 (ACT) s 43(2) (‘CLWA’). 
51 This is not to say that there are only rights and duties in law; rather, using these concepts crudely, 
helps students to think about law and legal relations as correlatives. The necessary refinement comes 
as the specific provisions are analysed-- in Hohfeld’s terms, correlative jural relations: see Wesley 
Newcomb Hohfeld, 'Some Fundamental Legal Conceptions as Applied in Judicial Reasoning' (1913-
1914) 23(1) Yale Law Journal 16. 
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In this case, the right that arises is twofold. First, a person who has not met the test of section 
43(1) has the right not to be held liable for breach of duty of care (negligent conduct). Second, 
a person has the right to hold someone liable for negligence when the latter satisfies the test 
and the other elements required to bring legal action in negligence – duty of care, harm or 
damage, and causation.  
The correlative duty that arises is also twofold. First, there is a duty to take reasonable 
precautions against risks that are foreseeable and probable. Second, there is a duty to pay for 
damages caused when a party can demonstrate that the defendant is captured in each of the 
categories or elements needed to establish the tort of negligence. The following figure includes 
the last core concepts of analysis within the general framework (see Figure 3). 
Figure 4 

 Sub- 
Category 

Sub-
Subcategory Test Rights Duties 

Tort Tort of 
Negligence 

Duty of care - - - 

Breach of duty 
of care 

1) Foreseeability: 
43(1)(a) 
2) Probability: 
43(1)(b) 
3) Reasonableness of 
precautions: 43(1)(c) 

1) Right not to 
be held liable 
2) Right to 
hold someone 
liable 

1) Duty to take 
reasonable 
precautions 
2) Duty to pay 
damages 

Harm or 
damage -  - - 

Causation -  - - 

 
In terms of professional application, students are advised to think about what this example of 
the CRDT framework means for a client. The professional question is: ‘What must a lawyer be 
able to advise a client as a result of this section?’ In a nutshell, a client will be held liable for 
negligence and have to pay where the client has failed to take precautions where the risk was 
foreseeable, not insignificant and a reasonable person would have taken those precautions. A 
professional approach also requires consideration of the other elements and tests comprising 
the tort of negligence –– duty of care, harm or damage, and causation –– to provide accurate, 
thorough legal advice. Explaining that the issue is a matter of payment, helps students to focus 
their minds on the professional, practical implications of law.  
In terms of policy, the CLWA attempts to create a single legal regime for all personal injuries 
and deaths resulting from negligence,52 with special rules for medical practitioners.53 
Additionally, each prong of the s 43 cumulative test has an underlying policy concern to 
address. The first prong aims to exclude from liability those persons who fail to take 
precautions against risks in respect to which they had no knowledge or means of knowledge.54  
The phrase ‘not insignificant’ in the second prong was deliberately used as a double negative 
‘to indicate a risk that is of a higher probability than is indicated by the phrase “not far-fetched 
or fanciful”, but not so high as might be indicated by a phrase such as “a substantial risk”.’55 
The third prong completes the analysis to remind the judiciary that reasonableness is different 
from foreseeability and probability in factoring negligence.56 While reasonableness refers to 

 
52 Review of the Law of Negligence (Final Report, September 2002) [7.1]– [7.2]. 
53 Ibid [7.5]. 
54 Ibid [7.7]. 
55 Ibid [7.15]. 
56 ‘There should also be a statutory provision to the effect that whether failing to take precautions, 
against a not insignificant risk of personal injury or death to another, was negligent depends on whether, 
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‘what the reasonable person in the position of the defendant would have done or not done in 
order to avoid harm to the plaintiff’,57 which is guided by s 43(2),58 foreseeability indicates 
knowledge and inference, and probability incorporates a more objective, scientific concept.59  
As this example illustrates, a clear understanding of the positive law is not necessarily an end; 
rather, it is the foundation for professional application and policy critique. In the absence of 
such positive analysis, it is difficult to see how effective discussion of professional implications 
or critique of policies can occur.  
B CRDT Example in Case Law: Employment Law 
The second example is drawn from the case law in the category of employment law. It applies 
the CRDT framework to the facts of the relationship between a worker and a potential 
employer to determine whether the legal relationship is an employment relationship. Again, 
the proposed CRDT framework allows law students to identify the core concepts of analysis as 
the following: 

(1) Category: Employment Law, Subcategory: Employment relationship (employer and 
employee) 

(2) Test: Multi-factor tests 
(3) Rights: Defined by the Fair Work Act 2009 (Cth) (‘FWA’) 
(4) Duties: Defined by the FWA 

The legal category in question is the employment relationship. There is no statutory definition 
of an employment relationship.60 Instead, courts have developed multi-factor tests to identify 
whether an employment relationship exists.61  There is no definitive common law multi-factor 
test.62 Rather, a detailed, comprehensive factual analysis is necessary to establish whether the 
person supplying the service is an employee and the party paying for the service is an 
employer. The analysis includes several factors such as the degree and nature of control 
exercised by the potential employer, the work that the worker performs for competitors, the 
mode of remuneration, the provision of tools and equipment, and the terms of the agreement 
between the worker and the potential employer.63 The applicable test, therefore, is not just 
one; it comprises all those factors developed at common law to identify an employment 
relationship.  
Once the judiciary has defined that a particular legal relationship falls within the legal category 
of employment, multiple rights and duties arise for both the worker, now employee, and the 
employer.64 These rights and duties are for the most part set out in the FWA. A person 

 
in the opinion of the court, the reasonable person would have taken precautions against the risk.’ Ibid 
[7.7].  
57 Ibid [7.9]. 
58 The provision reads: 

(2) In deciding whether a reasonable person would have taken precautions against a risk of 
harm, the court must consider the following (among other relevant things): 
(a) the probability that the harm would happen if precautions were not taken; 
(b) the likely seriousness of the harm; 
(c) the burden of taking precautions to avoid the risk of harm; 
(d) the social utility of the activity creating the risk of harm. 

CLWA (n 50) s 43(2). 
59 Review of the Law of Negligence (n 52) [7.10]. 
60 See Andrew Stewart, Steward's Guide to Employment Law (The Federation Press, 6th ed, 2018) 54. 
61 Cai (t/as French Accent) v Do Rozario [2011] FWAFB 8307 (‘Cai’). 
62 See Putland v Royans Wagga Pty Ltd [2017] FCA 910 para [30] (‘Putland’); Stewart (n 60) 55. 
63 Cai (n 61) para [30]. Bromwich J explained that ‘[w]hile the degree of control remains important, the 
modern approach is multifactorial and the totality of the relationship must therefore be considered.’ 
Putland (n 62) para [30] (Bromwich J). 
64 There are, however, rights and duties that apply equally to employees and independent contractors, 
such as laws dealing with discrimination and work health and safety: see Stewart (n 60) 54. 
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categorised as an employee, for instance, is entitled to flexible working arrangements, 
different types of leaves, and redundancy pay.65 These rights arise once the legal requirements 
for each of them are met –– a situation which constitutes another set of tests. Employee’s 
rights create correlative duties in the employer once the applicable legal requirements are 
satisfied. The following figure summarises the application of the framework to the 
classification of a legal relationship as one of employment (see Figure 4). 
Figure 4 

Category of 
Law 

Sub-
category Test Rights Duties 

Employment 
Law 

Employment 
Relationship 

Multifactor 
Tests 

FWA, eg:  
1) Flexible working 
arrangements  
2) Leaves  
3) Redundancy 
payments 

FWA, eg:  
1) Flexible working 
arrangements  
2) Leaves  
3) Redundancy 
payments 

 
In terms of the professional, students are able to consider the implications for a client. For 
example, would an Uber driver be considered an employee? If so, consider what that 
categorisation would mean for the driver in terms of sick leave, superannuation and job 
security. Similarly, students would consider what costs and potential legal implications this 
categorisation would have for Uber. Understanding the implications of an application of the 
test for the client helps students to pay attention to the details of the test and consider how 
they might press for interpretations or garner evidence to support an application for a driver.  
In terms of the policy critique, it is evident that a massive power imbalance underlies the 
employer-employee relationship.66 And further, that while the costs to the party determined 
to fit into the employer category are significant, law’s policy of redistribution, shifts substantial 
wealth from investors looking to live off their wealth without working to people whose daily 
existence is precarious depending on the whims of weather and days of the week in order to 
determine whether they will be able to feed themselves today. 
The two examples above evince the utility and portability of the CRDT framework. The CRDT 
framework was effectively used to analyse different sources of law, a piece of legislation and a 
common law case, in different areas of law, torts and employment law. The CRDT framework 
simplifies the teaching and learning processes, providing a straightforward method of legal 
analysis. 
Student feedback on the use of the CRDT model has been strongly positive. Students have 
made comments such as: ‘I wish I would have learned this in first year. It would have made 
learning law so much easier.’67 And ‘Now I finally understand what this [law] is about. I 
couldn’t make sense of it or see how it tied together before.’ 68 While such anecdote is no more 
than such, it provides support for the suggestion of wider use of CRDT across the curriculum.  

 
65 See the National Employment Standards (NES) in Part 2-2 of the Fair Work Act 2009 (Cth). 
66 Benjamin Means and Joseph A Seiner explain that ‘[a]lthough at-will employment has a formal 
symmetry, substantial inequality of economic power distorts the actual structure of labor markets.’ 
Benjamin Means and Joseph A Seiner, 'Navigating the Uber Economy' (2016) 49(4) University of 
California Davis Law Review 1511, 1520. See also Paul Davies and Mark Freedland, Kahn-Freund's 
Labour and the Law (Stevens & Sons, 3rd ed, 1983) 5.  
67 Student feedback in Corporations Law, University of Canberra, 2020 
68 Student feedback in Corporations Law, University of Canberra, 2020 
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PART V  CONCLUSION 

Our article has identified a novel framework for understanding, teaching and learning law. 
The framework has the great benefit that it is readily transferable between different areas of 
substantive law. Further, it provides a systematic way for approaching legal materials of all 
types — statutes and case law — learning to ‘think like a lawyer’. It also provides a platform for 
addressing the professional and policy aspects of law. Finally, it is easily grasped and 
implemented by teacher and student alike.  
We hope we have achieved our aim of introducing a new and useful tool to colleagues in the 
profession of law teaching and ultimately improving the learning and implementation of law, 
by law students and future law professionals of all types. 
 

*** 
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How Does Australian Copyright Law Respond To 
Obscenity In An Era Of Digital Technology? 

 

Mizcedes Cripps* 
 

Does ‘obscenity’ – a capacious concept – preclude copyright protection for 
graphic and other works, thereby excluding the economic and moral rights 
of authors and publishers in a way that might foster copyright 
infringement (conventionally characterised as piracy) alongside signalling 
the law’s distaste for particular expression. This article considers the 
response by Australian copyright law to obscene expression in the era of 
digital technology, salient because that technology provides opportunities 
for the creation of heterogenous still images, moving images, audio and 
text by individuals and by corporations alongside global distribution on a 
mobile to mobile or social media platform basis. The article discusses the 
fluid nature of obscenity and divergent positions about whether content 
that is subjectively offensive or illegal is excluded from copyright 
protection. 

 
I   Introduction 

Does obscenity preclude protection under copyright law, an exclusion that might signal law’s 
disquiet regarding the obscene yet potentially offer a charter to entities engaging in large-scale 
infringement that would often be characterised as piracy? This article explores an under-
researched topic. It considers the response of Australian copyright law to obscene content – 
i.e., images, text and other works that might be prohibited outright or restricted under for 
example the Commonwealth Classification (Publications, Films and Computer Games) Act 
1995 (Cth) – in the digital environment.  
There is a very substantial Australian and overseas literature on the history of censorship, the 
characterisation of obscenity and debate about morality as the basis of law.1 Moreover there is 
an increasingly rich theoretical and polemical literature from a wide range of perspectives, 
including ‘sex positive’ feminists, gay writers and kink advocates who question a hegemony 
that seeks to delegitimise divergent practice and expression in network and other 
environments.2 However there is very little literature on the copyright status of obscene 
content and the consequences of that status. 
Since ancient times, a wide array of creative people have attained notoriety through sexually 
explicit, politically subversive, or blasphemous works. Some of the most famous directors, 
writers, artists and actors in history ‘are known for their sexually provoking works’.3 Those 
works have been the focus of historic and contemporary disagreements about law’s response 

 
* BAIS, LLB (University of Canberra). 
1 For examples, see Edward de Grazia, Girls Lean Back Everywhere: The Law of Obscenity and the 
Assault on Genius (Knopf, 1992); Nicole Moore, The Censor's Library, Uncovering the Lost History 
of Australia's Banned Books (University of Queensland Press, 2012); and H L A Hart, Law, Liberty 
and Morality (Stanford University Press, 1963).  
2 Points of entry to the literature include Elisa Glick, ‘Sex positive: Feminism, queer theory, and the 
politics of transgression’ (2000) 64(1) Feminist Review 19; Jessica Joy Cameron, Reconsidering 
radical feminism: Affect and the politics of heterosexuality (UBC Press, 2018); Laura Kipnis, Bound 
and gagged (Duke University Press, 1998); Margo Kaplan, ‘Sex-positive law’ (2014) 89(1) New York 
University Law Review 89; and Theodore Bennett, ‘“Unorthodox Rules”: The Instructive Potential of 
BDSM Consent for Law’ (2018) 4(1) Journal of Positive Sexuality 4. 
3 Enrico Bonadio and Nicola Lucchi (eds), Non-Conventional Copyright: Do New and Atypical Works 
Deserve Protection? (Edward Elgar, 2018). 
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to eroticism (in some instances conflating what is erotic with what is pornographic, in other 
words requiring restriction or prohibition) and what some deem offensive content. One may 
think of, for example, Goya’s La Maja Desnuda which was confiscated by the Spanish 
Inquisition in 1815 because of its ‘provocative and obscene content’;4 Oscar Wilde’s The 
Picture of Dorian Gray and Radcliffe Hall’s The Well of Loneliness;5 Monsieur Dupont by Paul 
de Kock, seized by Australian customs officials in 1901 ‘in the interests of public morality’;6 
and more recently, the adult movie Deep Throat directed by Gerard Damiano in 1972,7 
photographs by Bill Henson8 and Andres Serrano’s picture Piss Christ which continues to 
arouse ‘significant public controversy’.9  
Digital communication technology, such as social media, facilitates the proliferation of 
‘obscene, immoral, blasphemous, libellous’ and irreligious works;10 with the Broadway musical 
Avenue Q famously suggesting that the ‘Internet is for Porn’.11 Nowadays young people and 
their older peers engage in practices such as sexting and the production/dissemination of DIY 
adult content by consumers, facilitated through access to the ubiquitous mobile phone and 4G 
networks – what one reviewer of this article dubbed ‘an adult video studio in your pocket’. 
There is disagreement about the scale and demographics of the production, distribution and 
consumption of digital content – still/moving images and text – that Australian law would 
hold to be obscene. Statistics are contested and empirically uncertain.12 However, one 
frequently repeated estimate is that the ‘online adult entertainment industry’ generates 
approximately $100 billion worldwide per year13 (over ‘3,000 dollars’ being spent every 
second) and amounts to nearly 30% of all internet traffic.14  
Perceptions of what could or should be restricted as obscene – harmful to viewers of varying 
sensibilities and resilience – are subjective. Most people for example now flock to see a Goya 

 
4 Janis Tomlinson, ‘Burn It, Hide It, Flaunt It: Goya’s Majas and the Censorial Mind’ (1991) 50(4) Art 
Journal 59, 64.  
5 See Simon Stern, ‘Wilde’s Obscenity Effect: Influence and Immorality in the Picture of Dorian Gray’ 
(2017) 68(286) The Review of English Studies 756; and Leigh Gilmore, ‘Obscenity, Modernity, Identity: 
Legalizing “The Well of Loneliness” and “Nightwood”’ (1994) 4(4) Journal of the History of Sexuality 
603.  
6 Patrick Mullins, The Trials of Portnoy: How Penguin Brought Down Australia’s Censorship System 
(Scribe, 2020) 6. See also Deana Heath, Purifying Empire: Obscenity and the Politics of Moral 
Regulation in Britain, India and Australia (Cambridge University Press, 2010) 118.  
7 See Vincent Barnett, ‘“The most profitable film ever made”: Deep Throat (1972), organized crime, and 
the $600 million gross’ (2018) 5(2) Porn Studies 131; and Jon Lewis, Hollywood v. Hard Core: How 
the Struggle over Censorship saved the Modern Film Industry (New York University Press, 2002).  
8 David Marr, The Henson Case (Text Publishing, 2008). 
9 See Bede Harris, ‘Pell v Council of Trustees of the National Gallery of Victoria: Should Blasphemy Be 
a Crime – The “Piss Christ” Case and Freedom of Expression’ (1998) 22(1) Melbourne University Law 
Review 217, 217; Angelique Chrisafis, ‘Attack on “blasphemous” art work fires debate on role of 
religion in France’, ABC News (online, 19 April 2011) 
<https://www.theguardian.com/world/2011/apr/18/andres-serrano-piss-christ-destroyed-christian-
protesters>; and Daniel Ray, ‘How 20th-Century Artists Rescued the Crucifixion’, The Spectator 
(online, 27 March 2021) <https://spectator.com.au/2021/03/cross-purposes-3/>.  
10 Venus Adult Shops Pty Ltd v Fraserside Holdings Ltd [2006] FCAFC 188, [81] (French and Kiefel JJ) 
(‘Venus Adults Shops Pty Ltd v Fraserside Holdings Ltd’). See also Kate Darling, ‘IP Without IP? A 
Study of the Online Adult Entertainment Industry’ (2014) 17 Stanford Technology Law Review 709.  
11 Tim Harford, ‘Does Pornography still drive the internet?’, BBC News (online, 5 June 2019) 
<https://www.bbc.com/news/business-48283409>.  
12 Mark Ward, ‘Web porn: Just how much porn is there?’, BBC News (online, 1 July 2013) 
<https://www.bbc.com/news/technology-23030090>.  
13 Piet Bakker and Sara Taalas, ‘The Irresistible Rise of Porn: The Untold Story of a Global Industry’ 
(2007) 1(1) Observatorio 99. See also Chris Morris, 'Things are looking up in America’s Porn 
Industry’, NBC News (online, 21 January 2015) <https://www.nbcnews.com/business/business-
news/things-are-looking-americas-porn-industry-n289431> . 
14 Bonadio and Lucchi (n 3) 420.  
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or Hockney nude, do not regard Bernini’s St Theresa as sado-masochistic pornography15 and 
are unfussed about Radcliffe Hall’s same-sex affinity. They are also culturally contingent, with 
Saudi Arabia for example criminalising some content that Australian law considers 
unremarkable (and not criminalising images of executions that Australia would ban as 
‘extreme violence’) and Australia revisiting its online content regulation regime ahead of an 
election in which the major parties are conscious of the dangers of being seen by religious or 
other stakeholders to be ‘soft on porn’.16  
Despite the prevalence of obscene material online and outstanding work by scholars such as 
Robert Darnton on the archaeology of print censorship,17 scholars have ‘underexplored’ the 
protection of this ubiquitous but ostensibly non-conventional subject matter under copyright 
law. That may be partly because this subject matter has ‘lurk[ed] at the fringes’ of the copyright 
system,18 perceived as less illustrative of copyright conundrums such as the ‘Napster Wars’.19 
It may also reflect perceptions within the legal academy that copyright scholarship and 
obscenity are necessarily worlds apart.  
Given that law concerning technology tends to march ‘in the rear and limping a little’, this 
article aims to assess if and how badly Australian copyright laws are currently “limping” in the 
regulation of obscenity in an era of digital technology.20 Such an evaluation appears crucial 
considering that Internet Service Intermediaries (ISIs), such as Google, have started acting as 
‘gatekeepers’21 of the ‘information commons’,22 a role that enables them to shape norms, 
culture and discourse within communities23 on a basis that is both self-interested and that 
anticipates the calls for state intervention evident in documents such as the Australian 

 
15 Shân Short, ‘Come Again? Bernini's St Teresa as a Site/Sight for the Writing of Male Desire’ (1989) 
8(1) Australian Journal of Art 78; and Donald Posner, ‘Caravaggio's homo-erotic early works’ (1971) 
34(3) Art Quarterly 302. 
16 Bruce Baer Arnold, ‘Safe, but for whom? Commonwealth e-safety changes’ (2021) 166 Precedent 39. 
17 Robert Darnton, The Forbidden Best-Sellers of Pre-Revolutionary France (Norton, 1995); and 
James A Steintrager, ‘What Happened to The Porn in Pornography? Rétif, Regulating Prostitution, 
and The History of Dirty Books’ (2006) 60(3) Symposium: A Quarterly Journal in Modern 
Literatures 189. 
18 Peter Yu, ‘Foreword’ in Enrico Bonadio and Nicola Lucchi (eds), Non-Conventional Copyright: Do 
New and Atypical Works Deserve Protection? (Edward Elgar, 2018) xi, xi. See also Steven Brown, 
‘Porn piracy: an overlooked phenomenon in need of academic investigation’ (2014) 1(3) Porn Studies 
326. 
19 Suzor Nicolas, ‘Free-Riding, Cooperation, and Peaceful Revolutions in Copyright’ (2014) 28 
Harvard Journal of Law & Technology 137; Lee Marshall, ‘Metallica and Morality: The Rhetorical 
Battleground of the Napster Wars’ (2002) 1(1) Entertainment Law 1; Darren Palmer and Ian J 
Warren, ‘Global policing and the case of Kim Dotcom’ (2013) 2(3) International Journal for Crime, 
Justice and Social Democracy 105. 
20 Mount Isa Mines Ltd v Pusey (1970) 125 CLR 383, 395 (Windeyer J) (‘Mount Isa Mines Ltd v 
Pusey’). See also Michael Kirby, ‘The Fundamental Problem of Regulating Technology’ (Speech, 
Conference on the Ethical Governance of Information & Communications Technology and the Role of 
Professional Bodies, 1 May 2008). 
21 See Laura Rengifo, ‘Internet Intermediaries Liability: Participative Networking Platforms and 
Harmful Content’ (Research Paper, University of Wellington, 2016) 4 
<https://researcharchive.vuw.ac.nz/xmlui/bitstream/handle/10063/5225/paper.pdf?sequence=1>; 
and Nicolas Suzor, Lawless: The Secret Rules That Govern Our Digital Lives (Cambridge University 
Press, 2019) 90. Cf Nicolas Suzor, Bryony Seignior and Jennifer Singleton, ‘Non-consensual Porn and 
the Responsibilities of Online Intermediaries’ (2017) 40(3) Melbourne University Law Review 1057, 
1066.  
22 David Bollier, ‘Why We Must Talk about the Information Commons’ (2001) 96(2) Law Library 
Journal 267, 276. See also Lawrence Lessig, ‘The Creative Commons’ (2001) 65(1) Montana Law 
Review 1.  
23 See Marcelo Thompson, ‘Beyond Gatekeeping: The Normative Responsibility of Internet 
Intermediaries’ (2016) 18(4) Vanderbilt Journal of Entertainment & Technology Law 783; and Noah 
Tsika, ‘Blue transfusions: internet porn and the pirating of queer cinema’s sex scenes’ (2017) 4(2) 
Porn Studies 225.  
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Competition & Consumer Commission’s Digital Platforms report. Notably, this raises 
questions about the normative responsibility of ISIs in identifying and taking down obscene 
works, which will not be the focus of this article.  
Firstly, this article provides a brief discussion of copyright law, including the criteria for 
subsistence, legislative history, and the philosophical justifications. The discussion is 
deepened by an examination of the definition of “obscenity” in relation to copyright. Secondly, 
this article compares United States (US) and European copyright law approaches to obscene 
works. In so doing, it considers the impact that differing philosophical justifications for 
copyright protection, and a constitutionally-enshrined right to freedom of expression – which 
Australia lacks24 – has on censorship. Finally, this article critically examines the adequacy of 
Australian copyright law when applied to obscenity, particularly in an era of digital technology, 
in light of the prior discussion concerning the US and European approaches to copyright law.  
Importantly, the article’s scope is limited to obscene works that are available on open digital 
networks – for example on blogs, web-based fan sites, digital platforms such as Twitter and 
YouTube and relationship services such as Grindr – rather than illegal works on the ‘dark web’. 
Access to the dark web generally requires an explicit invitation to access the content or join a 
community, and the use of specific software.25 
 II   Background  
The effect of digital communication technology on legal and policy frameworks has often been 
exaggerated. Notably, for some commentators in the 1980s and early 1990s, the rise of digital 
communication technology ‘presaged an end’ to intellectual property (IP) and indeed to the 
state.26 Most famously, Barlow argued that copyright, being founded on the control of physical 
reproductions and enforcement by public/private actors within a state-based legal system, was 
simply extraneous online, where the technology was designed to undo control and what was 
transmitted was ‘liquid’; existing ‘either as pure thought or something very much like 
thought’.27  

Today, Barlow’s cyber-libertarian opinions seem archaic, with Lessig highlighting that 
technology is flexible and can be used – or required by law – to regulate or prevent copying 
and to ‘reimpose borders’28 that the internet appeared to ‘destroy’.29 Furthermore, as Zittrain 
has contended, consumers may ‘actively seek out’ more ‘controlled’ technology if it is more 
dependable.30  

 
24 See Nationwide News Pty Ltd v Wills (1992) 177 CLR 1; Australian Capital Television Pty Ltd v The 
Commonwealth (1992) 177 CLR 106; and Unions NSW v New South Wales (2013) 252 CLR 530.  
25 Robert Gehl, ‘Power/freedom on the dark web: A digital ethnography of the Dark Web Social 
Network’ (2016) 18(7) New Media and Society 1219; Gabriel Weimann, ‘Going Dark: Terrorism on the 
Dark Web’ (2016) 39(3) Studies in Conflict & Terrorism 195; and Jani McCutcheon and Jordan Leahy, 
‘Illegal Copyright Works and the Remedial Discretion of the Court’ (2019) 9(3) Queen Mary Journal 
of Intellectual Property 326, 236. 
26 Kimberlee Weatherall, ‘IP in a Changing Information Environment’ in Kathy Bowrey, Michael 
Handler and Dianne Nicol (eds), Emerging Challenges in Intellectual Property (Oxford University 
Press, 2011) 1, 3 (‘IP’).  
27 John Barlow, ‘The Economy of Ideas’, Wired (online, 3 January 1994) 
<https://www.wired.com/1994/03/economy-ideas/>. See also David Johnson and David Post, ‘Law 
and Borders: The Rise of Law in Cyberspace’ (1996) 48(4) Stanford Law Review 1367; and Siva 
Vaidhyanathan, Copyright and Copywrong: The Rise of Intellectual Property and How it Threatens 
Creativity (New York University Press, 2001).  
28 Lawrence Lessig, Code and Other Laws of Cyberspace, Version 2.0 (Basic Books, 2nd ed, 2006) 178, 
199.  
29 Jack Goldsmith and Tim Wu, Who Control the Internet? Illusions of a Borderless World (Oxford 
University Press, 2006) 52.  
30 Jonathan Zittrain, The Future of The Internet and How to Stop It (Yale University Press, 2008) 
106, 163.  
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Aspects of Barlow’s reasoning hold, in that digital communication technology has had ‘far-
reaching’ consequences for IP law, and specifically copyright.31 Though the subject matters of 
intellectual property rights (IPRs) are intangible,32 IP rules are ‘grounded in real-world 
physics’.33 For example, patent law grants rights in inventions, understood as an ‘artificially 
created state[s] of affairs’,34 which are ascertained through their ‘effect’ in the real world.35  
Copyright does not protect an idea per se. Instead it attaches to an author’s expression fixed 
in a tangible medium, such as a painting, photograph, video or sculpture.36 The protection is 
concerned with sufficient originality, rather than artistic merit. As noted above, at various 
times and in different jurisdictions that expression might have been deemed obscene and thus 
for example properly confiscated and destroyed by agents of the state alongside punishment 
of the author, publisher, consumers and intermediaries. 
The following section provides an overview of copyright law, including the philosophical 
justifications, legislative history, and the criterion for subsistence of copyright.  
A Copyright Law – A Brief Overview 
Copyright law regulates the creation, dissemination and use of a wide range of ‘works’,37 
ranging from books,38 computer programs,39 catalogues,40 musical works41 and films42 
through to television broadcasts43 and sound recordings.44 The Berne Convention for the 
Protection of Literary and Artistic Works (‘Berne Convention’), alongside the global TRIPS 
agreement under the auspices of the World Trade Organization, provides underlying 
framework for copyright, and sets out the minimum protections to be granted.45  
Under the Berne Convention, copyright subsists in ‘original works’ and ‘subject-matter other 
than works’ automatically, arising upon creation;46 it is not ‘conditioned upon fulfillment of 

 
31 Mary Neilsen, ‘Copyright in the Digital World’ (Brief, Parliamentary Library, Parliament of 
Australia, 2013) 
<https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/
pubs/BriefingBook44p/Copyright>.  
32 See In re Dickens; Dickens v Hawksley [1935] Ch 267.  
33 Weatherall, IP (n 26) 3.  
34 Grant v Commissioner of Patents [2006] FCAFC 120, [6].  
35 International Business Machines Corporation v Commissioner of Patents (1991) 33 FCR 218, 224 
(Burchett J). See also Welcome Real-Time SA v Catuity Inc [2001] FCA 445.  
36 See Merchandising Corporation of America v Harpond [1983] FSR 32; and Greenfield Products 
Pty Ltd v Rover-Scott Bonnar (1990) 17 IPR 417.  
37 See Brad Sherman, ‘What Is a Copyright Work?’ (2011) 12(1) Theoretical Inquiries in Law 99. See 
also Xiyin Tang, ‘Copyright and the expanded field: on land art and other new mediums’ in Enrico 
Bonadio and Nicola Lucchi (eds), Non-Conventional Copyright: Do New and Atypical Works 
Deserve Protection? (Edward Elgar, 2018) 23; and Desktop Marketing Systems Pty Ltd v Telstra 
Corporation Ltd (2002) 55 IPR 1, 42 (Lindgren J) (‘Desktop Marketing Case’).  
38 See University of London Press Ltd v University Tutorial Press Ltd [1916] 2 Ch 601 (‘University of 
London Press Ltd’).  
39 See JR Consulting & Drafting Pty Ltd v Cummings [2016] FCAFC 20. Cf Apple Computer Inc v 
Computer Edge Pty Ltd (1983) ATPR 40.  
40 See A-One Accessory Imports Pty Ltd v Off Road Imports Pty Ltd (1996) 34 IPR 306.  
41 See Sawkins v Hyperion Records Ltd (2005) 64 IPR 627.  
42 See Galaxy Electronics Pty Ltd v Sega Enterprises Ltd (1997) 75 FCR 8.  
43 See Network Ten Pty Ltd v TCN Channel Nine Pty Ltd (2004) 218 CLR 273.  
44 See CBS Records Australia Ltd v Telmak Teleproducts (Aust) Pty Ltd (198) 17 FCB 48.  
45 Berne Convention for the Protection of Literary and Artistic Works, signed 9 September 1886, 1161 
UNTS 5 (entered into force 5 December 1887) (‘Berne Convention’).  
46 Ibid arts 2-3, 5. See also Copyright Act 1968 (Cth) ss 22, 32, pt IV (‘Copyright Act’). 
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formalities’,47 such as registration or publication.48 Unlike industrial IP, such as trade marks49 
and patents,50 there are no requirement concerning the decency or morality of copyrightable 
works.51 However, the Berne Convention provides members with ‘considerable flexibility to 
define which situations are covered, depending upon their own conception of the protection 
of public values’.52 Countries are allowed to impose additional requirements, such as public 
interest considerations,53 as copyright is a creature of domestic statute, and is accordingly 
territorial.54  
Generally, the requirements for copyright subsistence are: that a work is ‘reduced to writing 
or some other material form’,55 as opposed to ideas,56 facts or ‘information;’57 that the form is 
a recognised subject matter;58 and that there has been an expenditure of intellectual effort,59 
‘skill’60 or ‘judgement’.61 Most common law countries only confer copyright protection to 
original authored works. Originality became a criterion for subsistence in the Copyright Act 
1911 (UK) and the Copyright Act 1912 (Cth), the precursors of Australia’s much amended 
Copyright Act 1968 (Cth).62  
Under British copyright law, a ‘work must not be copied from another work … it should 
originate from the author’.63 Similarly, in Australia, the threshold of originality is low.64 The 

 
47 Dev Gangjee, ‘Copyright formalities: A return to registration?’ in Rebecca Giblin and Kimberlee 
Weatherall (eds), What if we could reimagine copyright? (ANU Press, 2017) 213, 213.  
48 Cf Trade Marks Act 1995 (Cth) (‘TMA’); Patents Act 1990 (Cth) (‘PA’); Designs Act 2003 (Cth).  
49 TMA (n 48) s 42. See Cosmetic, Toiletry and Fragrance Association Foundation v Fanni Barns Pty 
Ltd (2003) 57 IPR 594.  
50 See Marrakesh Agreement Establishing the World Trade Organization, opened for signature 15 
April 1994, 1867 UNTS 3 (entered into force 1 January 1995) annex 1C (Agreement on Trade-Related 
Aspects of Intellectual Property Rights) art 27(2)-(3) (‘TRIPS’); and Australian-US Trade Agreement, 
signed 18 May 2004, [2005] ATS 1 (entered into force 1 April 2005) (‘AUSTFA’). See also Plant 
Genetic Systems T356/93 (1995) OJEPO 545.  
51 See Vincenzo Zeno-Zencovich, Sex and the Contract: From Infamous Commerce to the Market for 
Sexual Goods and Services (Martinus Nijhoff, 1st ed, 2011) 40.  
52 Nicolas Diebold, ‘The Morals and Order Exceptions in WTO Law: Balancing the Toothless Tiger and 
the Undermining Mole’ (2008) 11(1) Journal of International Economic Law 43, 58.  
53 See Berne Convention (n 42) art 17. See also Murray v Benbow (1822) 1 Jac 474; Attorney General 
v Guardian Newspaper Ltd [1990] A.C. 109; and Ida Azmi, ‘Intellectual Property Laws and Islam in 
Malaysia’ (PhD Thesis, Queen Mary University of London, 1995).  
54 See Butterworth and Co (Publishers) Ltd v Ng Sui Nam [1987] RPC 485; Bulun Bulun and 
Milpurrurru v R & T Textiles Pty Ltd (1998) 4 1 IPR 513, 525; and Bishop v Stevens [1990] 2 S.C.R. 
467. Cf Millar v Taylor (1769) 98 ER 201. See also Matthew Rimmer, ‘The Pirate Bazaar: The Social 
Life of Copyright Law’ (PhD Thesis, The University of New South Wales, 2001) 10 
<http://classic.austlii.edu.au/au/journals/UNSWLawTD/2001/1.pdf>.  
55 Copyright Act (n 46) s 22(1). See also Australian Video Retailers Association Ltd v Warner Home 
Video Pty Ltd [2001] FCA 1719; Boomerang Investments Pty Ltd v Padgett (Liability) [2020] FCA 
535; and Kogan v Martin [2019] EWCA Civ 1645.  
56 See Hollinrake v Trustwell [1894] 3 Ch 420.  
57 Ice TV Pty Ltd v Nine Network Australia Pty Ltd (2009) 239 CLR 458, [28] (‘IceTV’). See also 
Blackie & Sons Ltd v Lothian Book Publishing Co Pty Ltd (1921) 29 CLR 396, 400; Donoghue v Allied 
Newspapers Ltd [1938] Ch 106; and Victoria v Pacific Technologies (Australia) Pty Ltd (No 2) 
(2009) 177 FCR 61.  
58 See Copyright Act (n 46) s 10(1). 
59 See Dick v Yates (1881) 18 Ch 76.  
60 IceTV (n 57) [45]. See also Macmillan & Co Ltd v Cooper (1923) 40 TLR 186.  
61 See Sands & McDougall Pty Ltd v Robinson (1917) 23 CLR 49.  
62 See Copyright Act 1911 (UK); and Copyright Act 1912 (Cth).  
63 University of London Press Ltd (n 35) 609.  
64 See Desktop Marketing Case (n 34); and Interlego AG v Croner Trading Pty Ltd (1993) 39 FCR 
348. See also Graham Dutfield and Uma Suthersanen, ‘The Innovation Dilemma: Intellectual Property 
and the Historical Legacy of Cumulative Creativity’ (2004) 4(1) Intellectual Property Quarterly 379, 
391-4.  
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work does not need to be inventive,65 ‘novel’,66 of ‘literary merit’67 or have any artistic value;68 
however, it ‘cannot be essentially dictated by the nature of the information.’69 The work, or 
subject matter other than a work, must also be sufficiently connected to Australia.70 Moreover 
the requirements for copyright protection vary according to the type of ‘subject matter’71 and 
also differ depending on whether the work is ‘published’ or unpublished.72  
Under US copyright law, there must be a ‘modicum of creativity’,73 as ‘originality’ is a 
constitutional requirement.74 In contrast, many European civil law countries do not explicitly 
utilise the term “original” within their legislation, opting for a range of phrases, which include 
‘personal intellectual creations’ (Germany); and ‘works of the mind’ (France).75 
Although copyright statutes generally reflect international treaties and agreements, such as 
the Berne Convention, there are a number of differences between common law and civil law 
countries. These differences are often due to varying philosophical approaches to the matter. 
Although the arguments used to justify copyright protection have taken many forms, they can 
be divided into two general types of philosophical approaches.  
The first, which is most commonly used in common law countries, such as Australia,76 comes 
under the general label of utilitarian-based arguments, which focus on promoting the creation, 
production, and dissemination of works.77 Importantly, utilitarian-based arguments for 
copyright protection can be traced back to the enactment of the first English copyright 
legislation: the Statute of Anne (8 Anne, c 19) of 1709;78 which is ‘the significant forebear of 
United Kingdom, and, therefore, Australian copyright legislation’.79  
The second set of arguments, which are often categorised as natural rights arguments, see the 
‘foundation of the rights of an author in the very nature of things.’80 This set of arguments has 
‘never been particularly fashionable’ in common law jurisdictions81 and is at odds with the 
hegemony evident in the TRIPS Agreement and emerging bilateral/multilateral Free Trade 
Agreements such as the contentious TransPacific Partnership Agreement. 

 
65 Telstra Corporation Ltd v Desktop Marketing Systems Pty Ltd [2001] FCA 61.   
66 SW Hart & Co Pty Ltd v Edwards Hot Water Systems (1985) 159 CLR 466, [8] (Wilson J). See also 
Catnic Components Limited v. Hill and Smith Limited (1982) RPC 183, 223.  
67 IceTV (n 54) [33]. See also University of London Press Ltd (n 35) 608-10; and Dennison 
Manufacturing Co v Alfred Hold & Co Ltd (1987) 10 IPR 612. 
68 See Australian Chinese Newspapers Pty Ltd v Melbourne Chinese Press Pty Ltd [2003] FCA 878.  
69 Fairfax Media Publications Pty Ltd v Reed International Books Australia Pty Ltd (2010) 189 FCR 
109, [30] (Bennett J).  
70 Mark Davison, Ann Monotti and Leanne Wiseman, Australian Intellectual Property Law 
(Cambridge University Press, 4th ed, 2020) 65. 
71 Copyright Act (n 46) ss 32(1)-(3), 89-91.  
72 Ibid ss 29, 92.  
73 Feist Publications Inc v Rural Telephone Service Co Inc, 499 US 340, [12] (1991).  
74 Harper & Row v Nation Enterprises, 471 US 539, 547 (1985).  
75 Urheberrechtsgesetz [Copyright Law] (Germany) 9 September 1965, UrhG, 2021, art 2(2); and 
Droit D’Auteur [Intellectual Property Code] (France) art L111-1.  
76 See IceTV (n 57) 471. Cf Robert French, ‘A Public Law Perspective on Intellectual Property’ (2014) 
17(3) The Journal of World Intellectual Property 61, 63 
77 Robert Hurt and Robert Schuchman, ‘The Economic Rationale of Copyright’ (1966) 56(1) The 
American Economic Review 421. See also Davison, Monotti and Wiseman (n 67) 63. 
78 Statute of Anne (8 Anne, c 19) (‘Statute of Anne’).  
79 EMI Songs Australia Pty Ltd v Larrikin Music Publishing Pty Ltd (2011) 276 ALR 35, [37]. 
80 Francis Kase, Copyright Through Continental Europe: Its Development, Legal Theories and 
Philosophy (FB Rothman & Co, 1971) 8. See also Horacio Spector, ‘An outline of a theory justifying 
intellectual property and intellectual property rights (1989) 8(1) European Intellectual Property 
Review 270.  
81 Fritz Machlup and Edith Penrose, ‘The Patent Controversy in the Nineteenth Century’ (1950) 10(1) 
Journal of Economic History 1, 11.  
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In most jurisdictions, copyright confers exclusive positive intellectual ‘property’82 rights (IPR) 
for varying periods83 to “authors”84 of ‘original’ creative works,85 and “makers” of other ‘subject 
matter’.86 These IPR may be ‘described as proprietary in character’,87 having been 
conceptualised as a ‘bundle of rights’, obligations, and responsibilities,88 including: the right 
to exclude others; the rights of possession, use, and enjoyment; and the right of transfer.89 
Authors can for example be commissioned by a publisher, licence to  a distributor or sell their 
proprietorial rights to a commercial entity, illustrated over the past year by private equity 
groups paying hundreds of millions of dollars to buying the catalogues of music figures such 
as David Bowie.  
Copyright also provides for non-proprietary IPR, including performers rights and moral 
rights,90 which are ‘well established in European law.’91 In Australia, only authors who are 
‘individual human beings’92 can be beneficiaries of moral rights,93 being: the ‘right to 
attribution of authorship’,94 the ‘right of integrity of authorship’,95 and the ‘right not to have 
authorship of the work falsely attributed.’.96 Notably, Australian moral rights have been the 
subject of ongoing criticism; with Weatherall arguing they are of little value for most authors, 
having ‘been hedged about with so many limitations … that they became ‘pretend-y rights”.’97 
Given that a depiction of sexual activity and what is sometimes dubbed as sexualised image 
may be sufficiently original and fixed to meet the above requirements for protection both 
economic rights owners and holders of moral rights have an interest in whether deeming a 
work to be obscene precludes copyright protection. 
The following section provides an explanation of “obscenity” in relation to copyright, and 
highlights a lingering uncertainty. 
B   Obscenity: The Lingering Uncertainty 
Historically, the term obscenity has not been defined. 98 In the early modern period the piracy 
of text and graphic content (printed and retailed surreptitiously, primarily to elite markets 
rather than the lower classes) appears to have been common, with rights owners not going to 

 
82 See Yanner v Eaton (1999) 201 CLR 351, [17] (Gleeson CJ, Gaudron, Kirby and Hayne JJ).  
83 Copyright Act (n 46) ss 33-34, 93-96.  
84 See Cummins v Bond [1927] 1 Ch 167. 
85 Copyright Act (n 46) s 32.  
86 Ibid pt IV.  
87French (n 76) 63. Cf Peter Drahos, A Philosophy of Intellectual Property (Dartmouth, 1996) 208-14.  
88 See Wesley Hohfeld, ‘Fundamental Legal Conceptions as Applied in Judicial Reasoning’ (1917) 26(8) 
Yale Law Journal 710; Kevin Gray, ‘Property in in thin air’ (1991) 50(2) Cambridge Law Journal 252, 
259; Stuart Green, Thirteen Ways to Steal a Bicycle: Theft Law in the Information Age (Harvard 
University Press, 2012) 73, 205.  
89 Green (n 88) 253-257. See also Copyright Act (n 43) s 31. 
90 See Berne Convention (n 42) art 6bis(1).  
91 Robert Merges, Justifying Intellectual Property (Harvard University Press, 2011) 173.  
92 Elizabeth Adeney, ‘Australia’s experience of moral rights’ (2019) 14(4) Journal of Intellectual 
Property Law & Practice 312, 313. 
93 See Copyright Act (n 46) ss 195AN(1), (3). 
94 Copyright Act (n 46) s 193. See also Corby v Allen & Unwin Pty Ltd (2013) 297 ALR 761.  
95 Copyright Act (n 46) s 195AI(1). See also Burton Ong, ‘Why moral rights matter: Recognising the 
intrinsic value of integrity rights’ (2002) 26(3) Columbia Journal of Law and the Arts 297.  
96 Copyright Act (n 46) s 195AC(1). See also Meskenas v ACP Publishing Pty Ltd (2006) 70 IPR 172.  
97 Kimberlee Weatherall, ‘“Pretend-y Rights” on the Insanely Complicated New Regime for 
Performers’ Rights in Australia, and How Australia Performers Got Gypped’ in Fiona Macmillan and 
Kathy Bowrey (eds), New Directions in Copyright Law: Volume 6 (Edward Elgar, 2005) 171, 173. See 
also Brent Salter and Alan Hui, ‘Empirical Studies of Moral Rights in Cases of Dramatic and Musical 
Works’ (Panel Paper, 16 July 2010) 
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1641472>. 
98 See Anthony Dickey, ‘The Legal Concept of Obscenity in Western Australia’ (1972) 10(3) University 
of Western Australia Law Review 223. See also R v Close [1948] VLR 445 (‘R v Close’).  
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court to enforce their rights regarding infringement. That non-assertion of rights was 
unsurprising, given that the creation, distribution and possession by consumers of particular 
content was addressed under common law as ‘offensive’ expression (a criminal offence that 
was not restricted to what we now conceptualise as pornography) or ‘disturbance of the peace’ 
and might have also been addressed under statute law such the 1534 Treasons Act.99 Notably 
it has been suggested that conviction of Pope’s adversary Edmund Curll in 1727 for publishing 
Venus in the Cloister introduced a specific notion of obscenity as an obscene libel.100  
Lord Eldon in Walcot v. Walker ruled that where a work was ‘of such a nature’ that it was 
immoral, obscene, blasphemous, libellous or seditious (and as such contrary to law) the author 
could maintain ‘no action at law’ regarding contract, copyright or other matters.101 In Southey 
v. Sherwood Lord Eldon similarly denied Robert Southey an injunction against the pirate of 
his work, on the basis that the work was immoral, ‘calculated to do injury to the public’ and 
thus not attracting copyright.102  
A common law test of obscenity was developed in R v Hicklin,103 alongside increasing state 
capacity. In that matter, Cockburn CJ stated that the test of obscenity is  

whether the tendency of the matter charged as obscenity is to deprave and corrupt 
those whose minds are open to such immoral influences, and into whose hands a 
publication of this sort may fall.104  

Despite being widely adopted,105 the Hicklin’s test was not immune to criticism, with Bok J 
arguing that  

strictly applied, this rule renders any book unsafe, since a moron could pervert to 
some sexual fantasy to which his mind is open the listings in a seed catalogue. Not 
even the Bible would be exempt.106  

Importantly, the term obscenity was not restricted to sexually explicit works.107 Instead, it 
encompassed all works which went against ‘community standards’108 and ‘public morality’.109 
As a result obscene works have included manifestations of hate speech, blasphemy,110 
pornography,111 abhorrent violent material,112 sedition of law enforcement, lese-majesty and 
depictions of drug misuse.113  

 
99 Treasons Act (26 Henry VIII, cap. 13). 
100 Pat Rogers and Paul Baines, ‘The Prosecutions of Edmund Curll, 1725–28’ (2004) 5(2) The Library 
176; Colin Manchester, ‘A history of the crime of obscene libel’ (1991) 12(1) The Journal of Legal 
History 36; and David Saunders, ‘Copyright, obscenity and literary history’ (1990) 57(2) ELH 431. 
101 Walcot v. Walker (1803) 7 Ves. 1. 
102 Southey v. Sherwood (1817) 35 ER 1006 
103 R v Hicklin (1868) LR 3 QB 360 (‘R v Hicklin’).  
104 Ibid 371 (Cockburn CJ).  
105 See Crowe v Graham (1968) 121 CLR 375, [9] (‘Crowe v Graham’). 
106 Commonwealth v Gordon, 66 Pa. D & C. 101, 125 (1949) (Bok J). See also Erik Bachman, Literary 
Obscenities: U.S. Case Law and Naturalism after Modernism (Pennsylvania State University Press, 
2017) 16.  
107 John Calder (Publications) Ltd v Powell [1965] 1 QB 509.  
108 Crowe v Graham (n 105) 384-5. See also Mackinlay v Wiley [1971] WAR 3; Miller v California, 
413 US 15, (1973).    
109 R v Close (n 95) 446 (Herring CJ).  
110 Candida Harris, Judith Rowbotham and Kim Stevenson, ‘Truth, law and hate in the virtual 
marketplace of ideas: perspectives on the regulation of Internet content’ (2009) 18(2) Information & 
Communications Technology Law 155.  
111 Eldar Haber, ‘Copyrighted Crimes: The Copyrightability of Illegal Works’ (2014) 16(2) Yale Journal 
of Law and Technology 454.  
112 See Criminal Code Amendment (Sharing of Abhorrent Violent Material) Act 2019 (Cth).  
113 See Customs (Prohibited Imports) Regulations 1956 (Cth); and Customs (Prohibited Exports) 
Regulations 1958 (Cth).  
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Presently, a definition of obscenity remains ‘elusive’114 as it in fact ‘may be indefinable’.115 Adler 
and Boyce suggest that obscenity is best treated as a placeholder ‘for contested meaning’, and 
hence, should always be regarded ‘as if there were quotation marks around’ it.116 Although 
there have been numerous attempts to define obscenity,117 a subjective test subsists:  

I shall not today attempt further to define the kinds of material I understand to be 
embraced … and perhaps I could never succeed in intelligibly doing so. But I know it 
when I see it.118  

Notably, in Australia, the absence of a wholly satisfactory judicial and or regulatory definition 
of obscenity has resulted in ‘a particularly disjointed and fractured [enforcement] 
arrangement’.119 In part, this is because there is a complex network of ‘parallel and sometimes 
overlapping’120 Commonwealth, state, and territory classification systems, which are intended 
to prevent the publication and dissemination of obscene works.121 Historically that meant the 
Commonwealth (consistent with the Customs and Telecommunication powers in the 
Constitution) addressed distribution on a non-exclusive basis, with different states/territories 
having rules that their peers regarded as more/less liberal and idiosyncratic. Moreover, as part 
of that disjointed regime the ‘tribunal of fact’ is left to decide whether a work is obscene;122 
often leading to ‘inconsistent’ results.123   
In deciding whether a work was obscene, courts have considered the intended audience,124 the 
availability,125 and the ‘literary or artistic merit’ of the work.126 Judicially, it is the potential 

 
114 See Norman Robbins, ‘The Law on Obscenity… Utterly Obscene’ (1973) 22(4) The Family 
Coordinator 475, 477; and Michael Bess, ‘Enhanced Humans versus “Normal People”: Elusive 
Definitions’ (2010) 35(6) The Journal of Medicine and Philosophy 641.  
115 Jacobellis v Ohio, 378 US 184, 197 (1964) (‘Jacobellis’). 
116 Amy Adler, ‘What’s Left? Hate Speech, Pornography, and the Problem for Artistic Expression’ 
(1996) 84(6) California Law Review 1499, 1506, 1508; and Bret Boyce, ‘Obscenity and Community 
Standards’ (2008) 33(2) The Yale Journal of International Law 299, 304-5. 
117 See Harry Whitmore, ‘Obscenity in Literature: Crime or Free Speech’ 1963 4(2) Sydney Law 
Review 179; and Jeffrey Rosen, ‘The End of Obscenity’ (2004) 6(1) The New Atlantis 75.  
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Australian Law Reform Commission, Classification – Content Regulation and Convergent Media 
(Final Report No 118, February 2012) 361 (‘CCRCM’); and Australian Home Entertainment 
Distributors Association, Submission CI 1152 to Australian Law Reform Commission, Parliament of 
Australia, National Classification Scheme Review (November 2011) 8 <https://www.alrc.gov.au/wp-
content/uploads/2019/08/ci_1152a_aheda_.pdf>.  
120 Convergence Review Committee, Parliament of Australia, Convergence Review (Final Report, 
March 2012) 40. See also Australia Law Reform Commission, CCRCM (n 112) 56-9; and Department 
of Communications and the Arts (Cth), Review of Australian Classification Regulation (Report, 
January 2020) 5.  
121 For example, see: Commonwealth Classification (Publications, Films and Computer Games) Act 
1995 (Cth); Classification (Publications, Films and Computer Games) (Enforcement) Act 1995 (ACT); 
Classification (Publications, Films and Computer Games) (Enforcement) Act 1995 (NSW); 
Classification (Publications, Films and Computer Games) (Enforcement) Act 1995 (Vic); 
Classification (Publications, Films and Computer Games) Act 1995 (SA); Classification (Publications, 
Films and Computer Games) Enforcement Act 1996 (WA); Classification (Publications, Films and 
Computer Games) Enforcement Act 1995 (Tas); Classification of Publications, Films and Computer 
Games Act 1985 (NT); Classification of Publications, Films and Computer Games Regulations 1985 
(NT); Classification of Computer Games and Images Act 1995 (Qld); Classification of Films Act 1991 
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124 Alex Antoniou, ‘R v Peacock: Landmark Trial Redefines Obscenity Law’ (2013) 10(1) Graduate 
Journal of Social Science 85.  
125 See Wavish v Associated Newspapers Ltd [1959] VR 57.  
126 William Heinemann Ltd v Kyte-Powell (1960) 103 CLR 351, [1].  
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effect of the work ‘on its likely audience that matters’; the work in question should not be 
‘judged against the society as a whole …unless they are part of the likely readers’.127  
Courts have also distinguished between works ‘kept in proper custody and under responsible 
control’, compared to works that have been widely disseminated, determining that such works 
‘which, however unsuitable for indiscriminate distribution to the curious adolescent, are 
perfectly appropriate for study by the serious scholar’.128 Importantly, Finkelstein J argues 
that ‘a judge is not well suited to the task’ of deciding whether a work is obscene and, as often 
as not, will reach the wrong result … [h]ere, in Australia there have been many ill-considered 
decisions’.129  
Do the US and European copyright law approaches to obscenity offer insights relevant for 
copyright, noting that recognition as a copyright work does not mean an obscene expression 
is necessarily protected from action under censorship or other law that might result in 
punishment of the copyright holder? 

III  Legal Responses Applicable to Obscenity 
In most countries, copyright law does not require copyrightable works not to be indecent or 
immoral, though some jurisdictions may restrict the enforceability of copyright in specific 
circumstances.130 As previously noted, international copyright treaties131 do not specifically 
exclude indecent or immoral works from protection, either.132  
Consequently, in many jurisdictions, copyright protection is considered to be ‘content neutral’; 
obscene works are treated like any other creative works.133 In part, this is because the right to 
freedom of expression seems to be in conflict with content-based restrictions on 
copyrightability.134  That said, the following paragraphs seek to address whether a sufficiently 
original obscene works could be denied copyright protection on public policy grounds. In 
doing so, this article focuses on comparing the United Kingdom (UK), US, French, and 
German copyright law approaches.135  
A   Obscenity: The United States and European Approaches Compared 
As noted above, copyright law is a ‘common law’ concept, which originated in the UK.136  Under 
contemporary UK copyright law (ie statute), obscene works are not formally precluded from 
copyright protection,137 although the case law concerning the status of pornography remains 
unclear.138  
In Glyn v Weston Feature Film Company, for example, the court incidentally acknowledged 
that obscene works could be protected, despite eventually refusing to grant an injunction for 
copyright infringement in the plaintiff’s dramatic work because the ‘episode described in the 
plaintiff’s novel, and which she alleges has been pirated by the defendants, is in my opinion 

 
127 Antoniou (n 117) 90.  
128 Kyte-Powell v William Heinemann Ltd [1960] VR 425, [3].  
129 Venus Adult Shops v Fraserside (n 10) [18]-[19].  
130 See Copyright, Designs and Patents Act 1988 (UK) s 171(3) (‘Copyright, Designs and Patents Act’).  
131 See Berne Convention (n 42); and TRIPS (n 47).  
132 See Vincenzo Zeno-Zencovich, Sex and the Contract: From Infamous Commerce to the Market for 
Sexual Goods and Services (Roma TrE-Press, 2nd ed, 2015) 68. 
133 Bonadio and Lucchi (n 3) 421.  
134 See Dominika Bychawska-Siniarska, Council of Europe, Protecting the Right to Freedom of 
Expression under the European Convention on Human Rights (2017); and Eric Barendt, Freedom of 
Speech (Oxford University Press, 2nd ed, 2005) 51-3.  
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Anglo-American Law Review 140.  
136 Ashdown v Telegraph Group Ltd [2001] EWCA Civ 1142, [29]. Cf Ronan Deazley, ‘The Myth of 
Copyright at Common Law’ (2003) 62(1) Cambridge Law Journal 106.  
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grossly immoral in its essence, in its treatment, and in its tendency’.139 Recently, in Hyde Park 
v Yelland, the court recognised that ‘in principle public policy can prevent copyright 
enforcement completely’, acknowledging that UK courts still have the power to ‘override’ 
copyright under grounds of public policy.140  
Glyn was cited and contrasted in the Full Federal Court’s 2006 judgment in Venus Adult Shops 
v Fraserside, with Finkelstein J commenting141 

The true basis for denying protection to obscene works is not clear. One possibility 
is that there can be no copyright in an obscene work. Another is that there is 
copyright but the court will not lend its assistance to the owner because of the nature 
of the work, that is the court will not interfere on public policy grounds. This latter 
approach is well and good in a case where the court is being asked to grant 
discretionary relief, for example, an injunction or an account of profits. It is an oft 
stated principle that when a plaintiff seeks equitable relief he must have clean 
hands. …  
In Glyn v Weston Feature Film Company [1916] 1 Ch 261 Younger J refused 
protection to a novel which advocated free love and justified adultery. It is not clear 
whether he founded his decision in the absence of copyright or whether he simply 
refused to allow copyright to be enforced on the basis that the novel was "of a 
tendency so grossly immoral". There are passages in his judgment which support 
each position.  
Finally, so far as the English cases are concerned, in Hyde Park Residence Ltd v 
Yelland (CA) [2001] Ch 143, Aldous LJ suggested that the rule could be justified on 
the basis that courts have an inherent jurisdiction to refuse to allow their processes 
to be used in certain circumstances. He noted (at 160), that "the courts will not give 
effect to contracts which are, for example, illegal, immoral or prejudicial to family 
life because they offend against the policy of the law". He then referred to s 171(3) 
of the Copyright Act 1988 (UK) which provides that: "Nothing in this Part affects 
any rule of law preventing or restricting the enforcement of copyright, on grounds 
of public policy or otherwise." He said this made it clear that the jurisdiction to 
decline hearing a case could be exercised in a copyright case. The Australian 
Copyright Act, however, has no equivalent provision. 
Where does this leave us? For my own part, I do not accept that there is no copyright 
in a pornographic work. There is no such exception in the Copyright Act. In my 
opinion the court does not have power to create the exception. I am prepared to 
assume, in conformity with the early cases, that, in some circumstances, public 
policy may require a court to deny to a pornographer the relief that Parliament has 
provided to all copyright owners, but then only when the relief is discretionary. Even 
so, prima facie at least, the owner is entitled to discretionary relief, for example, an 
injunction to restrain the unauthorised publication of his work. The pornographic 
nature of the work will be of relevance in a claim for damages only when it is illegal 
to sell the work. If an author cannot sell his work he cannot suffer damage.  
I take this approach because, to my mind, there are insurmountable difficulties 
standing in the way of denying copyright or copyright protection to works that may 
be regarded as obscene or pornographic. For one thing there is no satisfactory 
definition of what is obscene or pornographic. The inquiry will inevitably involve 
both moral and political considerations. The inquiry will be complicated because 
the question will often depend upon the audience which the publication is likely to 
reach. If Parliament requires such an issue to be considered by a judge then, of 
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141 Venus Adult Shops Pty Ltd v Fraserside Holdings Ltd [2006] FCAFC 188, [13]-[18]. See further 
Vivid Entertainment v Digital Sinema Aust.Pty Ltd & Ors [2007] FMCA 157 and Jani McCutcheon 
and Jordan Leahy, ‘Illegal copyright works and the remedial discretion of the court’ (2019) 9(3) Queen 
Mary Journal of Intellectual Property 326. 
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course, the judge must consider it. But, in truth, a judge is not well suited to the task 
and, as often as not, will reach the wrong result. 

A similar approach has been adopted in the US, in that obscene works are not formally 
precluded from copyright protection.142 There are three other similarities concerning 
copyright in obscene works.  
Firstly, both the UK Parliament in 1709,143 and the authors of the US Constitution144 
recognised ‘the desirability of enhancing the public welfare by granting to authors an exclusive 
right, though limited in duration, to enjoy commercial exploitation of their published 
creations.’145 Secondly, both in the UK and the US this right has been conferred by statute.146 
Thirdly, both countries have historically denied the benefits of copyright protection to the 
authors of obscene,147  merely misleading,148 blasphemous, libellous and irreligious149 or 
immoral works,150 which neither the common law nor equity would protect, regardless of the 
provisions of those statutes.151 Importantly, the contemporary US copyright law approach does 
differ from the UK.  
Under US copyright law, obscene works may be registered with the Copyright Office; 
registration is a precondition ‘for enforcing one’s copyright interests.’152 Notably, there are two 
seminal cases that support this view. The first is Mitchell Bros, where the copyright owners of 
a porn movie sued two groups of defendants for obtaining and exhibiting copies of the 
plaintiff’s adult movie, Behind the Green Door.153 The second case is Jartech, Inc v Clancy, 
where the defendant made ‘abbreviated copies’ of the plaintiff’s obscene movies, and 
reproduced images from them within a book.154 Both cases rejected the argument that 
obscenity could be a defence to copyright infringement.  
The Fifth Circuit in Mitchell Bros found that: 

There is not even a hint in the language [of the Copyright Act] that the obscene nature 
of a work renders it any less a copyrightable “writing”. There is no other statutory 
language from which it can be inferred that Congress intended that obscene material 
could not be copyrighted. Moreover, … the history of content-based restrictions… 
suggests that the absence of such limitations in the Copyright Act of 1909 is the result 
of an intentional policy choice and not simply an omission.155 

 
142 See Nova Products, Inc. v Kisma Video, Inc., 02 Civ. 3850, (2004).  
143 Statute of Anne (n 75). 
144 United States Constitution art 1§ 8 (‘US Constitution’). 
145 Phillips (n 130) 138.  
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In the US, unlike the UK, the prevailing view is that ‘even illegality is not a bar to 
copyrightability;’ this view arises from a greater focus on balancing the need to protect society 
from obscenity against potential encroachment on constitutional rights.156 In specific, content-
based restrictions are generally held to be ‘contrary to the First Amendment’,157 and 
consequently, are limited to a small set of historically dependent categories, including fraud.158  
Notably, civil law countries, such as France and Germany, are even more dissimilar to the UK.   
The French and UK copyright law approaches are ‘well known’ opposites.159 The product of the 
French Revolution, French copyright law arose from a quite different tradition, whereupon: 
‘the most sacred and legitimate, the most unchallengeable and personal of all the properties is 
the oeuvre, the fruits of a writer's thought’.160 The outcome was a legal framework in which: 

the author, a real person, has intellectual rights [in the work] and in consequence is 
sovereign in deciding its expression, disposition and distribution. Authors further 
have “moral rights”, to protect their good name, their reputation and their works; the 
fact that these things are integral to the act of creation justifies these rights being 
“perpetual” and “inalienable”.161 

Therefore, in the French tradition, author’s rights are personal rights, which is treated as a 
‘natural right growing out of natural law’.162 By contrast, the common law tradition can be 
summarised by the opening words of the UK copyright act: ‘Copyright is a property right’.163 
In a recent case in France, the Tribunal de Grande Instance de Lyon (Tribunal) affirmed that 
obscene works can be characterised by the personality of the director and of the author, and 
consequently, would be individualised enough to benefit from copyright protection.164  
Although the case was decided on trade mark infringement and unfair competition grounds, 
the Tribunal had the opportunity to clarify the conditions under which a pornographic movie 
would attract copyright protection.165 Notably, the defendant argued that the movies – being 
of a pornographic nature – were precluded from copyright protection.166 The Tribunal rejected 
the defendant’s argument, highlighting that pornographic works are ‘based largely on scenes 
of fornication between individuals … in various places … However, the choices that underlie a 
movie, the conception and the design of such work can be original and, as such, be protected 
under copyright.’167  
Despite originating from the French tradition, Germany has adopted a similar approach to the 
UK, in that pornographic works that depict ‘sexual intercourse in a primitive way’ are not 
entitled to copyright protection, as they do not appear to be a ‘personal intellectual creation’.168 

 
Copyrights to Deny Registration of a Claim to Copyright on the Ground of Obscenity’ (1975) 51(3) 
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The following section critically examines the Australian copyright law approach to obscenity. 
IV   The Australian Approach 

Assuming that the criterion for subsistence of copyright are satisfied,169 Australia has 
forcefully ‘repudiated’ content-based restrictions for copyrightability.170 For industrial IP, 
such as trade marks171 and patents,172 public interest and morality must be considered when 
deciding to grant the relevant monopoly. However, under the Copyright Act there are no 
provisions which impose a public interest or morality test for copyrightability. 
In Venus Adult Shops v Fraserside Holdings Ltd, the court highlighted that there is no ‘public 
interest defence’ to copyright infringement in Australia.173 In that case, the court held that 
‘there is no legislative or other warrant for the introduction of such a concept into the law of 
this country.’174 Moreover, the Fraserside court unequivocally repudiated content-based 
restrictions on copyright infringement by stating that, ‘there is therefore no statutory basis 
under existing Australian copyright law for a finding that copyright does not subsist because 
the content of the relevant work or subject matter offends against community values or 
standards.’175  
The repudiation of the UK copyright law approach was unequivocal: ‘there is no basis for a 
conclusion that the scope of copyright protection is qualified by a reference to community 
standards and the content of the copyright work or other subject matter’. 176 As noted above, 
the concurrence by Finkelstein J was just as forceful, with a full rejection of the notion that 
copyright cannot attach itself to a pornographic work, and further dismissal of the idea that 
courts have the power to create such policy-based categories.  
Australian courts have instead adopted an approach similar to the US – where courts have 
consistently held that ‘illegality is not a bar to copyrightability’177 – in which limited remedies 
are available to copyright owners, to ‘leave the parties as they find them’.178 For example an 
injunction might be granted for copyright infringement in Australia. However, the damages 
available to the plaintiff would be reduced if ‘there is no market value’ for the obscene works.179   
Copyright law approaches, such as that of Australia, have been criticised for not precluding 
obscenity from copyright protection. Importantly these critics advance three main arguments.  
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Daily Mail Online>.  
172 See Joos v Commissioner of Patents (1972) 126 CLR 611; and Bristol-Myers Squibb Co v FH Faulding 
& Co Ltd [2000] FCA 316. 
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Firstly, scholars, such as Bartow, argue that copyright owners of obscene works ‘frequently’ 
engage in copyright trolling.180 As previously noted, utilitarian-based copyright law is designed 
to ‘create incentives for creative effort’.181 Conversely, copyright law also creates an incentive 
for copyright trolling: ‘a latent financial incentive for entrepreneurs to monetise a protected 
work that is being allegedly infringed by engaging in large-scale litigation, even when the harm 
experienced by the rights holder is nominal.’182 ‘Trolling’ is not isolated to obscene works or 
copyright law; rather, it is a widespread IP issue.183 Copyright trolls – while similar to their 
other IP counterparts, patent trolls – are the product of two unique features of copyright law. 
The first feature is the incentive created by statutory damages, the second is the joinder of 
claims and parties.184 Many of the cases involving copyright trolls feature an additional 
ingredient – pornography. Sag and Haskell argue that the extravagant threat of statutory 
damages plus exorbitant legal costs, combined with the embarrassment of being accused of 
downloading obscene material, enable copyright trolls to ‘leverage settlements from the guilty 
and the innocent alike.’185 The issue of copyright trolling highlights that the Australian 
copyright approach is prone to misuse, and is in need of change. However, courts have the 
capacity ‘to stop this occurrence’.186 For example, courts can sever mass copyright 
infringement lawsuits, therefore assuaging some procedural obstacles for defendants and 
‘ensuring that plaintiffs are not unfairly taking advantage of the judicial process’ for profit.187  
Secondly, Dworkin argued that courts should ‘intervene to prevent the author or copyright 
holder from enforcing or exercising those rights fully’ on grounds of public policy;188 namely, 
to protect the ‘susceptible’ public from ‘dangerous and unacceptable works’.189 Dworkin’s 
argument reflects the rationale for copyright, in that IPR will be conferred on every creative 
work, or subject matter other than a work, from the time of its creation. From practical 
perspective, if an obscene bereft of copyright protection, the public interest is more likely to 
be harmed than protected, as the obscene work could be disseminated without any risk of 
copyright infringement and other parties could replicate the work without restriction.190 This 
would ultimately undermine the reason why copyright protection was denied in the first 
instance, which was to protect the public from these “unacceptable and dangerous works”.191 
Thirdly, there is a prevailing view that the withholding of copyright protection from obscene 
works would ‘reduce the incentives for its creation and distribution’.192 According to the 
economic theory behind copyright protection, authors of works who do not receive copyright 
protection will be de-incentivised, and thus, underproduce creative works.193 Notably, this 
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argument fails to recognise the new economic reality of digital technology, and ‘altruistic’ 
motivations for content creation and sharing.194 
In an era of digital technology, widespread content dissemination provides its own economic 
incentives, as the most successful creators are able to incentivise ‘the creation of entire 
ecosystems.’195  
Online content creators are able to ‘generate profit’ through ‘sharing’,196 as the distribution of 
content, whether legal or illegal, can ‘potentially generate awareness and attract users.’197 
Moreover, online content creators are able establish a ‘personal brand’ through pay-per-view 
performances on Only Fans, or through crowdfunding websites, such as Patreon.198 Here, the 
control based ‘bundle of rights’ granted by copyright protection are rendered irrelevant.199 
Whereas, moral rights and personality rights, which have been treated with ‘paucity’ in 
Australia, are relevant.200  
For some creators, the ability to disseminate what others construe as obscene works is an 
important aspect of ‘creating social transformation’ and converting new users to their social 
or political agenda.201 For example, empirical research into user generated pornographic 
works suggests one major motivation behind user generated works is to create and engage in 
‘close-knit communities’.202 Unfortunately, Australian copyright law – as distinct from for 
example the 2022 e-safety regime – has largely failed to respond to obscenity in an era of 
digital technology, and instead, continues to pursue a system of monolithic rights protection, 
referred to as a ‘one-size-fits-all’ approach.203  
The ‘one-size-fits-all’ approach made sense when the number of works protected was limited 
to a one category, being printed text.204 Today, however, ‘creative production continues to be 
protected under uniform and solid entitlements, even though the scope of protectable subject 
matter has been extended to many different categories of work.’205 The current approach 
assumes that all authors, owners, intermediaries and users share similar characteristics and 
motivations, ultimately creating costs of both under and over protection of obscene works.206  
Conferring legal rights to copyright owners ‘involves a cost to society’, including ‘the increased 
cost of “inputs” to the creative process as well as the opportunity cost of the investment in the 
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creation of new works.’207 Moreover, the absence of appropriate copyright protection may not 
affect the amount being invested in the production of obscene works, ‘but rather the kind of 
content produced.’208 Intriguingly, this effect is not necessarily a negative one; with Oliar and 
Sprigman arguing that ‘the shift in the nature of content’ being produced cannot be easily 
assessed in terms of what type of investment is more socially desirable.209 

V   Conclusion 
Firstly, this article provided a brief overview of copyright law, which proceeded by a 
comprehensive explanation of the definition of “obscenity” in relation to copyright. Secondly, 
this article compared the US and European copyright law approaches, including the UK, 
France, and Germany, to obscene works. Finally, this article critically examined the adequacy 
of Australian copyright law when applied to obscenity, particularly in an era of digital 
technology, in light of the prior discussion concerning the US and European approaches to 
copyright law. Australian copyright law is marching ‘in the rear and limping a little’, in its 
response to obscenity in an era of digital technology;210 with the current ‘one-size-fits-all’ 
approach creating costs of both under and over protection of obscene works.211 Presently, 
Australian copyright law has not found ‘the incentive that is “just enough” to spur the optimal 
degree of creativity.’212 
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Surveillance Machines in Ivory Towers? Surveillance 
Capitalism, Dignity and Learning Management Systems 

 
Bruce Baer Arnold* 

 
 

Universities in the Global North are embracing digital platforms as the basis for the 
delivery of content, assessment of proficiencies and cost reduction. Those platforms 
are surveillance machines, a manifestation of surveillance capitalism. They abstract 
students and academics alike, embodying a politics in which people are addressed as 
digital artefacts – instances of when, what and how they have interacted online rather 
than being respected as people who are more than a data point on an educational social 
graph. Digital panopticism in online teaching, where students might only have a virtual 
presence and teachers may be precarious, conflates seeing with understanding. It 
rewards a bureaucratic rationality that rewards conformity rather than creativity on 
the part of teachers and students, contrary to supposed improvements in the ‘student 
experience’ that construe students as clients in a market for credentialism. Although 
data may be neutral and might even be accurate, its interpretation has biases and 
political impacts. Academic achievement may be understood as deviations from norms 
or through algorithms about ‘students at risk’. Automated analysis of performance 
targets fosters casualisation of the academy alongside buying-in of course material 
from enterprises that have shifted from publishing textbooks to licensing courseware. 
The academic surveillance machine foreshadows a legal practice in which decision-
making is automated, employee productivity is assessed through artificial intelligence 
and justice is driven by data profiles rather than respect for dignity. 

 
Introduction  
This article explores contemporary legal education as a matter of digital analytics, in other 
words pervasive automated observation and appraisal of both learners and educators. It 
argues that digital panopticism1 in online law teaching, where students might only have a 
virtual presence and teachers may be precarious,2 conflates seeing with understanding, 
Fordist data collection with wisdom.  
The panopticism embodies an imperative, fostered by solutions vendors and by a ‘big data’ 
governmentality in society at large as part of what Shoshana Zuboff dubbed Surveillance 
Capitalism, to minimise costs by tacitly and automatically collecting data at every 
opportunity.3 It fosters a disciplinarity in which academics, alongside students, internalise an 
‘analytics mindset’4 and which reinforces a ‘metrics tide’.5 That disciplinarity erodes both the 
autonomy and dignity of academics in favour of managers, an echo of both 1920’s Fordism in 
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factories, contemporary robotisation of labour within Amazon and other corporations,6 and 
marketing of Artificial Intelligence (AI) services that assess white collar productivity on the 
basis of screen time and keystrokes or under the rubric of ‘emotion recognition systems’ scan 
online activity for indications that employees are discontented, suicidal or likely to ‘go postal’.7 
Those managers – a ‘new class’ – have embraced a neoliberal hegemony, construing the 
university’s mission and surveillance activity through a market lens and a misplaced 
enthusiasm for technological affordances.8 
The panopticism sits awkwardly with questions of choice, a core facet of both dignity and 
language about neoliberalism.9 Unlike engagement with global social media platforms such as 
Twitter, Facebook, TikTok or Instagram the surveilled in what are variously characterised as 
learning management systems (LMS), content management systems (CMS) or digital learning 
platforms – students and academics alike – do not have a choice about being surveilled. Exit 
from the particular institution’s platform or refusal to engage with the platform constitutes a 
decision to not seek the academic qualification or, if remaining enrolled, to forgo the 
mark/grade for the specific unit delivered via the platform. As a matter of ‘exit’ it is unavailing, 
given that use of LMS is hegemonic: most universities are using the platforms in most 
courses.10 Student voice is typically absent – few students appear to be aware of how platforms 
operate – or is misdirected, for example as expressions of discontent over matters outside the 
control of an academic (such as on-campus parking fees, cleaning or security) or instances of 
anonymous upwards bullying (often with a gendered bias) noted below. Many students do not 
engage with ‘satisfaction’ surveys they regard as lacking value.11 
Alongside social media platforms the operators of LMS rarely disclose to the surveilled – 

• what data is collected,  
• how it is stored, 
• who sights ‘raw’ and enhanced data, 
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• how it is interpreted, 
• what decisions are made on the basis of that interpretation, as distinct from marks 

assigned to individual students for specific assessment items and affirmed by 
moderators.  

In practice many people are likely to be unaware that there is a black box rather than merely 
what happens inside the box and what comes out of the box. 
The imperative for digital panopticism is typically legitimated through reference to 
enhancement of the ‘student experience’, with students being construed as consumers in a 
market for legal education and as abstractions – data profiles – rather than individuals.12 It 
interacts with appraisal of legal academics on the basis of digital ‘teaching scores’ that are 
potentially misunderstood and misused by managers.13 It also interacts with a 
governmentality on the basis of publication indices construed as objective indicators of merit, 
a ‘truth in numbers’ that erodes dignity by regarding scholars as units of production for a 
global marketplace.14  
The article begins by considering digital learning platforms as a manifestation of biopolitics15 
and a misplaced ‘wisdom of the managerial crowd’ for digital solutions. Those platforms are 
increasingly prevalent as universities across the globe respond to the ongoing COVID-19 
pandemic, whether autonomously or in partnership with entities such as 2U whose raison 
d’etre is exemplary return on investment by offering ‘online program management’ (OPM)16 
services that extend from student recruitment through to curriculum design and assessment 
in ways that refashion traditional understandings of the university.17  
The article considers a tyranny of digital metrics in relation to the legal academy’s generation 
and critique of knowledge, in other words institutions that deserve a privileged position. The 
article concludes by looking beyond specific criticisms of metrics to offer a critique from the 
perspective of theorists such as Nussbaum, Lanier and Gewirth who are concerned with 
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flourishing rather than life as a matter of markets and digital affordances.18 It suggests some 
responses by students, academics and regulators. 
The following pages provide one Australian perspective, drawing on practice in public and 
private institutions, but are applicable to the legal academy in the United Kingdom, New 
Zealand, United States, Canada and elsewhere. 
Seeing like a university 
Contemporary universities have been characterised as exemplifying a hegemonic 
neoliberalism – a soft biopolitics – that understands public/private institutions in terms of 
markets, consumers and competition.19 It is hegemonic because global, apparent in both the 
public and private sectors, and so prevalent as to be largely unremarked. What is unrecognised 
or regarded as inevitable is unlikely to be successfully contested.  
Although there are differences in the autonomy of institutions, the relationship between 
professional training and each academic curriculum, and broader legal frameworks regarding 
human rights such as privacy, overall we can construe law faculties and their parent 
universities as information machines. They collect, process and act upon data regarding 
students and staff. As such they are counterparts of many public/ private sector entities, with 
universities increasingly embracing a private/private sector managerialism that encompasses 
use of external service providers, restructuring of work practices through use of digital 
technologies and reference to ‘clients’ or ‘customers’ as determinants of both an institution’s 
financial viability and legitimacy.  
That market orientation involves standardisation of what is taught and how it is taught, with 
reliance on what are characterised as learning management systems (LMS), content 
management systems (CMS) or digital learning platforms. The ‘platforms’ characterisation 
adopts language used by entrepreneurs and consumer protection regulators in identifying 
social media and other digital platforms such as Twitter, Facebook, LinkedIn and YouTube 
where consumers interact with each other as part of an ‘attention economy’20 in which the 
platform operators track those interactions and thus profile users in ways that may not be 
apparent to or desired by those consumers.21  
Those processes are a manifestation of surveillance capitalism,22 a radical extension of the 
profiling by marketers and credit referencing bodies evident since at least the 1850s.  
They are also an extension of the more traditional exercise of authority by governments 
engaged in ‘seeing like a state’23 – a matter of abstraction in identification and deployment of 

 
18 Martha Nussbaum, Cultivating Humanity: A Classical Defense of Reform in Liberal Education 
(Harvard University Press, 1997) and Creating Capabilities: The Human Development Approach 
(Harvard University Press, 2011); and Alan Gewirth, Self-Fulfillment (Princeton University Press, 
1998). See more broadly Richard C Levin, The Worth of the University (Yale University Press, 2013); 
Jarod Lanier, Who Owns The Future (Simon & Schuster, 2013); and Anthony T Kronman, Education’s 
End: Why our Colleges and Universities having given up on the meaning of life (Yale University Press, 
2007). 
19 Margaret Thornton, Privatising the Public University: The Case of Law (Routledge, 2012); Andrew 
Whelan, ‘Academic critique of neoliberal academia’ (2015) 12(1) Sites: a journal of social anthropology 
and cultural studies 1; Simon Marginson and Mark Considine, The Enterprise University (Cambridge 
University Press, 2000); and chapters in Margaret Thornton (ed), Through a Glass Darkly: The Social 
Sciences Look at the Neoliberal University (Australian National University Press, 2015). 
20 Vincent Hendricks and Mads Vestergaard, Reality Lost (Springer, 2019). 
21 Jun Yu and Nick Couldry, ‘Education as a domain of natural data extraction: analysing corporate 
discourse about educational tracking’ (2021) 25(1) Information, Communication & Society 127. 
22 Zuboff (n 3); and David Lyon, ‘Surveillance capitalism, surveillance culture and data politics’ in Didier 
Bigo, Engin Isin, and Evelyn Ruppert (eds), Data Politics (Routledge, 2019) 64. 
23 James Scott, Seeing Like A State: How Certain Schemes to Improve the Human Condition Have 
Failed (Yale University Press, 1999). 
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human and other resources on a grand scale with inadequate regard for the diversity inherent 
in human dignity. Concerns regarding dignity are noted below. 
Australian universities voice a rhetoric of autonomy, grounded in claims of community benefit 
that transcend partisan politics and parochial interests. Their existence is a matter of state 
sanction (many are specifically established by statute) and supervision (for example 
compliance with qualification frameworks supervised by the Tertiary Education Quality & 
Standards Agency.24 They assist the national government to see as a state, in other words to 
understand human needs and interactions on a population scale, through the digital provision 
of statistical data about student demographics that include age, gender, nationality, place of 
residence and previous/intended qualifications.  
Some of that data is aggregated. Some is individual-specific, facilitated for example in 
Australia by a Unique Student Identifier that is independent of the particular institution or 
qualification and thus underpins efforts by policymakers to make sense of education as a 
dynamic, complex but single market across an individual’s lifespan and accordingly embracing 
tertiary, vocational and secondary education.  
Universities also seek to see in their own right, mapping cohorts and individuals through 
individual-specific identifiers, often referred to a student numbers, that only used by the 
particular institution and any partners. Those identifiers enable the institution to both see the 
student’s presence on its digital platform and associate that presence with other sources of 
data. 
Digital learning platforms are mechanisms for panopticism, observation that is pervasive and 
that disciplines observed individuals – abstracted as data subjects, manifestations of 
particular traits.25 That observation is typically non-reciprocal. The platforms are 
administratively convenient. However, like other technologies, they are not value neutral26 
and should be actively critiqued within a dignitarian framework of human rights rather than 
reinforcing a biopolitics that is soft because it does not feature physical force valorised by 
theorists such as Schmitt.27 
They enable law faculties (and the universities of which faculties are a part) to see like a state, 
including building and parsing rich stores of data about individual students and about broader 
demographics such as gender, nationality, age and prior qualifications. As universities come 
to rely on OPM providers those for-profit entities also engage in panopticism regarding law 
students and law teaching, potentially in a more sophisticated and more challenging way than 
the partner institutions. Some challenges are discussed below. 
Academic panopticism is not restricted to universities: surveillance capitalism as a matter of 
faith is being promoted in primary and secondary education, with for example proposals from 
technology enthusiasts for AI-based ‘virtual teaching assistants’ that in ‘orchestrating and 
organising social activity in the classroom’ will record conversations, interactions, and 
emotional data.  
One US study thus comments  

 
24 Kanishka Jayasuriya, ‘Transforming the Public University: Market Citizenship and Higher Education 
Regulatory Projects’ in Margaret Thornton (ed), Through a Glass Darkly: The Social Sciences Look at 
the Neoliberal University (Australian National University Press, 2015) 89. See also Nigel Palmer, ‘The 
Modern University and its Transaction with Students’ at 121 in the same volume; and Stella Jones Devitt 
and Catherine Samiei, ‘From Accrington Stanley to academia? The use of league tables and student 
surveys to determine ‘quality’ in higher education’ in Mike Molesworth, Richard Scullion and Elizabeth 
Nixon (eds), The Marketisation of Higher Education and the Student as Consumer (Routledge, 2011) 
86. 
25 Roxana Marachi and Lawrence Quill, ‘The case of Canvas: Longitudinal datafication through learning 
management systems’ (2020) 25(4) Teaching in Higher Education 418. 
26 Melvin Kranzberg, ‘Technology and History: "Kranzberg's Laws”’ (1986) 27(3) Technology and 
Culture 544; and Lizzie O’Shea, Future Histories, Verso, 2019). 
27 Carl Schmitt, The Concept of the Political (University of Chicago Press, 1997) 27. 
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In future classrooms, it could be common for AI agents to collect and use data 
associated with affective state through sensors such as pupil size, heart rate, and 
similar physiological data. Indeed, work on affect detection is well developed although 
challenging in terms of privacy and ethics.28 

It would be unsurprising if an Australian institution, concerned about claims regarding 
student mental health, embraced such agents to ‘orchestrate’ wellness and incidentally further 
the career prospects of ‘learning engineers’, ‘education architects’ and other administrators 
whose ontology of teaching is somewhat at odds with past notions of ‘authentic teaching’ and 
learning.  
Platforming and Panopticism 
In many countries legal education, centred on building capability for activity as a solicitor or 
advocate or administrator, has taken two forms over the past seventy years. One form has been 
provision of doctrine and skills building in law schools within public/private universities, 
consistent with embrace by the professions of tertiary qualifications as both a quality 
assurance mechanism and a basis for assertion of professional autonomy.29 It has 
complemented the other, more traditional form: practice-oriented training by legal 
practitioners through for example pupillage to a barrister.  
The first has often been a matter of ‘chalk and talk’, in other words face to face lectures in 
which an academic expounds principles to a student audience, tutorials in which there is a 
socratic dialogue with/between students to deepen understanding of what was presented in 
the lectures, and assessment on the basis of written exercises such as invigilated exams. Exams 
have traditionally been justified as mechanisms for ensuring integrity, testing understanding 
through problem-solving and tacitly building self-reliance through experience in a stressful 
environment analogous to an appearance in court or negotiation with an adversary. 
That model is disrupted or simply reoriented by digital platforms that have been adopted by 
universities across the globe, with increasing uptake as a response to COVID-19 as institutions 
shifted to a partly or fully online content delivery and assessment model because of concerns 
regarding the pandemic.30 Those platforms might be developed de novo within an institution, 
involve integration of a range of off the shelf ‘learning tools’ and integrity mechanisms (such 
as plagiarism checkers) provided by non-profit/commercial entities, or involve a partnership 
between the institution and online program management business as discussed below.  
Key features of the platforms are typically online provision of lecture content on a synchronous 
or asynchronous basis (usually involving the PowerPoint tool that is ubiquitous for corporate 
presentations in the public and private sectors), online tutorials in ‘virtual rooms’ and online 
submission of text/video assessment items that are automatically checked using plagiarism 
software that compares the particular submission with published material and other 
assessment items.31 Some universities have sought to strengthen integrity by using specialist 
assessment invigilation service providers such as Proctorio that involve the provider 

 
28 Jeremy Roschelle, James Lester and Judi Fusco, AI and the Future of Learning: Expert Panel Report 
(Center for Integrative Research in Computing and Learning Sciences, 2020) 13 
29 Richard Abel, ‘Legal pedagogy and its discontents’ (2020) 16(1) International Journal of Law in 
Context 77.  
30 Neil Selwyn, ‘What’s the Problem with Learning Analytics? (2019) 6(3) Journal of Learning 
Analytics. 
31 Competition regulators such as the Australian competition and Consumer Commission have been 
permissive of expansion by Turnitin, the dominant text matching service, as part of ongoing 
consolidation within the sector that for example saw Urkund acquire Plagscan to form Ouriginal and 
Turnitin subsequently acquire Ouriginal. Among the literature about online integrity mechanisms see 
Shane J Ralston, ‘Ghosting Inside the Machine: Student Cheating, Online Education, and the Omertà 
of Institutional Liars’ in Alison MacKenzie, Jennifer Rose and Ibrar Bhatt (eds), The Epistemology of 
Deceit in a Postdigital Era (Springer, 2021) 251; James M Lang, Cheating Lessons (Harvard University 
Press, 2013); and Lindsey Barrett, ‘Rejecting Test Surveillance in Higher Education’ (2023) Michigan 
State Law Review. 



Canberra Law Review (2022) 19(1) 

 

76 

undertaking a video scrutiny of both the student and the location in which the student is 
undertaking an exam,32 for example that person’s bedroom, an invasiveness that raises ethics 
questions33 that are not obviated by reference to use of supposedly neutral and racially-blind 
AI. In future platforms are likely to move beyond automated quiz marking and feedback to 
automated essay marking, with algorithms replacing human involvement but embodying 
norms that are discussed below.34 
Platforms, irrespective of whether they are social media services such as Twitter and Facebook 
or enable law teaching, involve systemic observation by the platform operator of those people 
who are using the platform.35 In considering digital learning platforms, otherwise known as 
learning management systems or online program management systems, it is useful to 
recognise that the observed and therefore managed users are both students and academics, 
with the latter including people who might be highly skilled and certified on the basis of their 
own academic achievement but have a precarious employment status. 
The language used to characterise the systems is revealing: they are indeed concerned with 
management of people. Seeing on a large scale, through abstraction that elides individual 
variation and dignity, and through integration with (or benchmarking against) other data 
sources is a feature of contemporary ‘truth in numbers’ managerialism. It is not restricted to 
universities. Historically it is not remote from the authoritarian observational states critiqued 
by James Scott, 36 with radical centralised decision-making about lives, infrastructure and 
ecosystems by authorities remote from those affected by their decisions and indifferent to the 
human impacts epitomised by the apocryphal ‘the death of one man is a tragedy, the death of 
a million is a mere statistic’.37 
Platforms vary in sophistication and globally there is uncertainty about the extent to which 
law faculties (and more broadly universities) have embraced the ‘featuritis’ that may or may 
not be used by specific institutions and understood by managers who do not use the feature.38  
In principle students might ‘live’ on the platform, the academic version of a walled garden, and 
accordingly be open to pervasive surveillance. Their virtual presence potentially encompasses 
the downloading or viewing of pre-recorded or synchronous lectures (on occasion in the binge 
mode evident in consumption of television series), drafting and submission of assessment 
items on an individual or group basis, chat with academics and peers, reading and contribution 
to discussion fora, viewing of text or video course material such as articles and chapters. It 
might also encompass identification and viewing of publications through an interface between 
a specific course/unit on the platform and an associated library database that provides access 

 
32 Sarah Silverman, Autumm Caines, Christopher Casey, Belen Garcia de Hurtado, Jessica Riviere, 
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33 Simon Coghlan, Tim Miller and Jeannie Paterson, ‘Good Proctor or “Big Brother”? Ethics of Online 
Exam Supervision Technologies’ (2021) 34 Philosophy & Technology 1581. 
34 Neil Selwyn, Should Robots Replace Teachers (Polity, 2019); and Hall (n 17). 
35 Joel Reidenberg and Florian Schaub, ‘Achieving big data privacy in education’ (2018) 16(3) Theory 
and Research in Education 263 
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al (eds), Facing Tragedies (Lit, 2009) 163. 
38 Bob Bender, Learner Engagement and Success in CMS’ in Colleen Carmean and Ali Jafari (eds), 
Course Management Systems for Learning: Beyond Accidental Pedagogy (Idea, 2005) 107, 109; and 
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to content held by that library or to content accessed via the library’s subscription to 
commercial publisher databases.  
In many law faculties COVID-19 appears to have resulted in a normalisation of reliance on 
digital platforms, an inflection point in which ‘talk’ occurs in virtual classrooms and ‘chalk’ has 
moved to a laptop, mobile phone or other networked device. Talk to academics by managers 
(some of whom in relying on digital statistics are disquietingly but comfortably remote from 
the realities of teaching)39 has also normalised rhetoric regard ‘wellness’ that is at odds with 
the experience of many junior academics and support staff.40  
Platforms might be embraced by students and teachers alike as necessary on public health 
grounds or as convenient, with for example interaction outside traditional time frames and 
accordingly promoted as ‘student centric’.41  
They might be regarded by students and academics as alienating, whether because face to face 
interaction was richer or because administration of the particular platform requires a 
reductive standardisation.42  
Managers might regard them as beneficial and inevitable,43 presenting an opportunity for 
restructuring of course content44 and even tacitly for a change in the university workforce. 
Those managers, who typically do not teach (and are not teaching during COVID), might more 
subtly regard implementation and enhancement of platforms as a justification of their 
existence45 and source of institutional pride, analogous to rulers of developmental states 
understanding the establishment of pervasive official data collection mechanisms as a badge 
of modernity. Awareness and endorsement of platforms as observation machines thus varies.46  
In considering digital platforms in legal education as an enabler of a particular biopolitics 
there is another perspective. Platforms function as dynamic sets of data points – 
representations of moment by moment attributes, actions, capabilities – that generate data 
profiles and objectify people in ways that are erosive of dignity47 but are unresisted because 
normative. 
  

 
39 Benjamin Ginsburg, The Fall of the University: The Rise of the All Administrative University and 
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Norms, Observation, Identities 
Foucault claimed, at odds with the biopolitics of Schmitt and Agamben,48 that modern politics 
is 

no longer a matter of bringing death into play in the field of sovereignty, but of 
distributing the living in the domain of value and utility. Such a power has to qualify, 
measure, appraise, and hierarchize, rather than display itself in its murderous 
splendor; it does not have to draw the line that separates the enemy of the sovereign 
from his loyal subjects. It effects distributions around the norm.49 

Learning platforms build and reinforce norms in ways that may not be recognised and not 
necessarily beneficial. One way, predating digital networks, is that law teaching involves social 
sorting. People who perform gain admission; continued performance is rewarded with 
graduation or with opportunities for further employment as an academic. In that process 
particular traits such as resilience and attention to detail may be fostered. Conversely values 
such as a commitment to social justice might be discouraged, reinforcing both a class system 
(including for example co-option of talented members of minorities)50 and a way of thinking 
about law.51  
As with traditional teaching, that performance may be as much a function of social capital 
(including family or peer expectations and support) as it is of intellect and diligence. 
Abstraction of students and academics, exemplified for example by use of student numbers 
rather than names or faces and by automated marking, might be perceived as providing 
equality for everyone on the platform, a neutrality that mitigates potential biases in legal 
education. That equality however is likely to be formal rather than substantive.  
One issue with norms regarding learning platforms is that they may not be consistent with the 
needs and capability of individual law students. Some institutions for example in making 
inferences from the frequency with which students visit the platform and the duration of time 
on that platform have concluded that infrequent and short-term engagement is definitively an 
indicator of weak performance that requires intervention by a tutor or lecturer to support 
someone who is ‘at risk’.52 In some instances the intervention has been mechanistic, with 
students receiving an automated alert about the need for greater engagement.  
Engagement statistics might however be misleading, given that students have a range of 
learning styles and operate in different environments such as working full time rather than 
accessing content during standard hours. Some for example may have a highly structured 
approach, downloading content at the beginning of each teaching period rather than on a ‘drip 
feed’ basis. That approach is facilitated by a teaching style in which academics ‘front load’ 
course material and clearly articulate expectations, so that in following weeks the emphasis is 
on exegesis and discussion rather than introduction of new content. 
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Platform architects who influence, and in some instances determine decisions by faculty 
executives, might however impose different norms regarding how law is taught using the 
platforms.53 A strength of traditional law teaching has been variation, with academics as 
individuals within a non-Fordist culture using different teaching styles to impart knowledge 
and build skills. That variation is consistent with differing student learning styles and with 
differing professional needs: many legal practitioners work collaboratively rather than in 
isolation, all practitioners require skills in persuasion but not all are advocates in a courtroom 
or tribunal, a law degree might be of social and personal benefit in roles other than that of a 
practitioner.  
One tendency in the design and maintenance of learning platforms is to inhibit variation by 
emphasising standardisation in how content is delivered and how performance is assessed. 
That norm might accordingly result in reliance on a template approach that extends beyond 
the appearance of content, for example requires each academic to provide students with 
quizzes in a specified format in a weekly or fortnightly progression.  
Such standardisation enables administration of the overall platform and disciplining of 
academics, discussed below, but exclusion of teaching outside the norm results in a sameness 
that does not necessarily engage students. It also potentially reinforces social divides, with 
elite institutions offering customised teaching and their poorer peers – that in the past have 
relied on courseware from vendors such as Cengage and Pearson – providing offerings that 
are weakly indistinguishable from other universities and from one course to another. A 
McDonaldisation of teaching is administratively convenient (and potentially reassuring to 
managers and governance bodies, especially if benchmarked against similar standardisation 
at a peer institution). However it reinforces social divides and the status of law faculties as 
vendors of teaching as a commodity.54 
A preceding comment noted the scope for students, in particular students who are time poor 
or lacking diligence and initiative, to ‘live’ on a platform rather than exploring outside the 
walled garden. Assessing academics on the basis of student satisfaction metrics may result in 
a norm where students expect to receive everything they need via that platform, analogous to 
the traditional ‘if it is not in the exam it does not matter’ and the new ‘if it is not on Wikipedia 
it does not exist’.55 That norm potentially results in assessment that is biased towards a lower-
ranked cohort rather than those students who are exceptional and to retention rather than 
achievement metrics, given that academics and faculties might be evaluated on the percentage 
of students who progress through a course to graduation rather than on a bellcurve regarding 
distribution of grades. Automated tracking of proficiency in ‘marking to the curve’ (and by 
extension to assessment design in order to meet metrics-based understanding of student 
capability) reinforces evaluation of individual academics against a production norm, in other 
words an abstraction relative to statistics relating to the performance of their peers.  
Seeing like a consumer? 
Legal education – alongside legal practice – involves dialogue, an engagement with authority 
in which students, academics and practitioners draw on lived experience and literature 
(practice-based, historical and theoretical) to identify and critique principles, precedent and 
practice. That dialogue might liberate students and academics alike from preconceptions, for 
example that law is necessarily a representation of morality56 (in other words a traditional 
biopolitics based on punishment or elimination of those whose behaviour was contrary to 
norms founded on religious texts) or that female working class students are less capable. It 
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also fosters professionalism, including habituation to norms about courtesy and cogency in 
asking and responding to questions.  
Those norms are fundamental for legal practitioner interaction with peers, courts, clients and 
others. They are however a potentially awkward fit with student feedback regarding teaching, 
in particular feedback through learning management systems and in institutions that have 
embraced a neoliberal understanding of students as ‘clients’, consumers who are axiomatically 
‘right’ and in an exercise of magical thinking somehow aware of what practitioners need.57 
The awkwardness reflects four facets of the anonymous feedback mechanisms embedded in 
several platforms. The first is that there is a potential dissonance between institutional rhetoric 
for students about the status of those students as customers and academic expectations 
regarding professional communication and the development of resilience for a life (and a post-
university market) in which not all get prizes.  
The second is that anonymity fosters the disinhibition that has been noted in studies of online 
anonymous/pseudonymous communication, with students performing a culture of complaint 
that on occasion amounts to upwards bullying.58 Institutions have typically sought to reduce 
oppressive behaviour, gendered or racist expression and bullying by academics in face to face 
or virtual modes.59 There has been less recognition of bullying by ‘customers’ directed at those 
delivering content and appraising capability.60  
As a corollary, the third facet is that feedback may be guides through prompts that skew 
answers, for example a yes or no to the question asking ‘is this unit’ (or your teacher) giving 
you ‘everything you need’ or ‘what you need professional practice’. Qualitative rather than 
quantitative feedback mechanisms may also encourage students to comment on the quality of 
content delivery/assessment at a stage when they have unrealistic expectations about what the 
legal profession requires or about the effort that they need for high marks in the more 
challenging subjects. First year law students who are not employed as paralegals rarely have 
much sense of the realities of legal practice but may be unaware of their ignorance or their 
gender bias.61  
The final facet is that irrespective of the subjectivity of the feedback it may be misinterpreted 
by managers, particularly if a small number of strongly negative comments is misread as 
representative of a class as a whole. That misreading might not be offset by recurrent online 
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surveys, typically undertaken by students on a voluntary basis but on occasion recognised as 
resulting in survey fatigue that leads to student disengagement. 
If, paraphrasing Foucault, data is power we can identify two consequences of such online 
feedback activity. Given student resistance to engagement with metrics generation that they 
construe as misplaced or onerous some institutions are responding by assessing academics on 
the percentage of students in each class who provide feedback. Higher rates of feedback might 
be attributable to encouragement by a respected teacher or by inducements such as free pizza 
and cookies in face to face sessions or online badges, dismissed by later year law students in 
particular as an infantilisation of their cohort. A more pernicious consequence, to which 
precarious academics might be particularly susceptible,62 is an effort to ‘game the system’ by 
teaching and assessing at a level that elicits positive student responses.63 Peers might however 
dread the numbers and there appears to be no comprehensive cross-institutional study about 
the impact of rule by numbers on the wellbeing of those employees in Australian law schools, 
particularly precarious academics.  
That impact is obfuscated by promotional language used by managers, with one Australian 
university for example referring to its “award-winning” data collection tool as “one of the 
institution’s arsenal of new tools supporting progressive, adaptive learning” that “uses 
learning analytics to provide both students and staff with relevant, real-time data and feedback 
on their learning and teaching”.64  
Towards a rights critique 
Lemke, in discussing the ‘regime of truth’ (aka power), asks  

In what vocabulary are processes of life described, measures, evaluated and criticised? 
What cognitive and intellectual instruments and technological procedures stand ready 
to produce truth?65 

Preceding paragraphs contended that law faculties and more broadly universities in 
embracing digital platforms are increasingly relying on a ‘truth in numbers’ derived from 
pervasive observation and graphing of performance by students and academics. The use of 
platforms for the delivery of content, strengthening of capability and assessment of 
proficiencies is not inherently pernicious.66 It is remote from the biopolitics espoused by legal 
theorist Schmitt, in which the ‘enemy’ was to be excluded from learning, teaching or life itself. 

 
62 Megan Lee, Rosanne Coutts, Jann Fielden, Marie Hutchinson, Richard Lakeman, Bernice Mathisen, 
Dima Nasrawi and Nichole Phillips, ‘Occupational Stress in University Academics in Australia and New 
Zealand’ (2021) 44(1) Journal of Higher Education Policy and Management 57.  
63 Mark Shevlin, Philip Banyard, Mark Davies and Mark Griffiths, ‘The Validity of Student Evaluation 
of Teaching in Higher Education: Love Me, Love my Lectures?” (2020) 25(4) Assessment & Evaluation 
in Higher Education 397; Wolfgang Stroebe, ‘Student Evaluations of Teaching Encourages Poor 
Teaching and Contributes to Grade Inflation: A Theoretical and Empirical Analysis’ (2020) 42(4) Basic 
and Applied Social Psychology 276; Zombor Berezvai, Gergely Dániel Lukáts and Roland Molontay, 
‘Can Professors Buy Better Evaluation with Lenient Grading? The Effect of Grade Inflation on Student 
Evaluation of Teaching’ (2021) 46(5) Assessment & Evaluation in Higher Education 793; and Bob Uttl, 
Carmela A White, and Daniela Wong Gonzalez, ‘Meta-Analysis of Faculty’s Teaching Effectiveness: 
Student Evaluation of Teaching Ratings and Student Learning Are Not Related’ (2017) 54 Studies in 
Educational Evaluation 22. 
64 Suzanne Lazaroo, ‘UC’s InterFace app scores top marks’ (28 September 2018) 
https://www.canberra.edu.au/about-uc/media/newsroom/2018/september/ucs-interface-app-
scores-top-marks. 
65 Thomas Lemke, Bio-politics: An Advanced Introduction (New York University Press, 2011) 119. 
66 Daniel Goldsworthy, ‘The Future of Legal Education in the 21st Century’ (2020) 41(1) Adelaide Law 
Review 243; and Michael Kwet and Paul Prinsloo, ‘The ‘smart’ classroom: a new frontier in the age of 
the smart university’ (2020) 25(4) Teaching in Higher Education 510 
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Given ostensible blindness to some attributes it is also remote to the exclusionism evident in 
the ethno-religious quotas used by elite United States law schools last century.67  
Financial pressures on universities, concerns about contagion through endemic COVID and 
the hegemonic status of neoliberal managerialism as the only way to successfully administer a 
university means that digital platforms are here to stay. Few institutions, particularly those 
with a large and financially disadvantaged student body, are likely to reject them. As indicated 
above, many universities are likely to enter into relationships with for-profit platform 
providers whose business model is founded on rigorous standardisation and even more 
rigorous use of precarious academics who are simply units of production.  
That embrace is in part a matter of normativity. Managers are, to adopt Deresiewicz’s mordant 
characterisation, ‘excellent sheep’ who emulate their peers and do not disrupt the hegemony.68 
Few strategic plans or vision documents from governance body are notably distinctive. In part 
it is simply a matter of pragmatism, a promise of revenue and student recruitment in a cost-
transfer relationship: fewer inhouse academics and support staff costs as the price for 
rewarding platform providers such as 2U and their private equity backers.69  
Institutions are similarly unlikely to disregard global, national and sectoral performance 
metrics such as the Times Higher Education Index or Quacquarelli Symonds given that those 
indices may be tied to funding and to student enrolment, irrespective of credibility.70 
Panopticism may be administratively convenient and a norm that privileges particular 
stakeholders but is not inevitable. Couldry and Powell argue that  

emerging cultures of data collection deserve to be examined in a way that foregrounds 
the agency and reflexivity of individual actors as well as the variable ways in which 
power and participation are constructed and enacted.71 

A rights critique, drawing on work by theorists such as Nussbaum, might offer an alternative 
understanding of platforms as tools rather than outcomes, emphasising legal education as a 
matter of personal and social development that fosters individual/collective flourishing and 
that necessitates looking beyond metrics to engage with human frailties, diversities and 
aspirations.72  
That education might avoid mechanistic platform-based quizzes, reductive rubrics and a drift 
to automated marking. It might instead emphasise close engagement between students and 
academics in ways that emphasise dignity, a learning for citizenship. Such engagement is not 
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utopian, although requiring activism on the part of students and a shift on the part of 
academics away from the retreat into theory and virtue signalling.73  
It requires investment in infrastructure, in staff and in support for disadvantaged students. It 
is possible however given that, from the market perspective questioned above, law faculties 
typically generate more revenue than they cost and that systemic problems such as the Global 
Financial Crisis or inadequate responses to COVID indicate a need to reorient the state.74  
Against the panoptic sort 
Foucault, in an unconscious echo of Max Weber's iron cage,75 construed understandings as 
inherently repressive. In embracing Nussbaum's more positive view of knowledge as a 
potential basis for agency by people who are the subjects of understandings we might 
recognise that data subjects – students and academics – have some scope to refashion 
panopticism.76 Gaining knowledge about panoptic practices and outcomes is consistent with 
the emphasis in law teaching and research on principle- and fact-based critique as a basis for 
justice through law reform. 
This article began by commenting that the biopolitics of legal education is rarely articulated 
(and even more rarely understood) through explicit reference to the use of learning 
management systems or dominant publishing indices such as Scimago, h-index and i10-index. 
Few academics in the course of teaching appear to explain what data is collected and how that 
data is or might be used. Many academics and students may be sceptical about the subjectivity 
of qualitative surveys about performance. Some may note inconsistent panopticism: 
academics are observed by managers but have less scope to observe those managers – few 
institutions engage in ‘360 Degree’ reviews that incorporate feedback ‘from the bottom’ – and 
no scope to go to the market by buying in services from outside their institution. 
A lack of understanding of the realities of panopticism reinforces the norm of acceptance by 
‘consumers’ of surveillance capitalism in life outside legal education, with people taking as a 
given that they will be surveilled, that they have little scope as individuals to mitigate their 
status as data subjects and that governments are indifferent to – if not complicit in – pervasive 
data collection/analysis in the private sector. One response is accordingly that law academics 
in their teaching should expressly identify learning platform data collection processes/uses 
and relate that panopticism to what students experience in dealing with Facebook, Twitter, 
Linked-In and online retail services.77  
If students are understood as customers in a market for legal education, where axiomatically 
the customer is right and has agency, they might go further and require restraints on potential 
abuse of data by universities and OPMs, irrespective of any intervention by consumer 
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protection agencies and privacy regulators.78 Such activism is consistent with Nussbaum’s 
understanding of education as facilitation of autonomy, self-awareness and embrace of 
responsibility.79  
It might be centred on an express commitment by institutions to not collect data absent a 
compelling need to do so, something that in the first instance would reduce survey fatigue. It 
might involve nuanced approach to the appraisal of performance by law academics and 
students. It might most directly involve the abandonment of integrity mechanisms that involve 
videoing students in their bedrooms or other private spaces during examinations on the basis 
that they are suspects who have agreed to waive rights in order to undertake a law degree.80  
It might involve universities looking beyond the weak requirements for disclosure under the 
Privacy Act 1988 (Cth) and state/territory privacy statutes by proactively disclosing what data 
is collected, who accesses that data and how the data is used. It might involve using a 
procurement framework in which institutions choose not to engage with service providers that 
threaten critics81 or that experience large scale data breaches encompassing identifiers such as 
usernames, unencrypted passwords, legal names and full residential addresses.82 
Academics also have a role to play. In August 2021 the national tertiary education union 
approached Australia’s Fair Work Commission – the employment regulator – to stop 
publication of course evaluation data at the University of NSW and the potential for that data 
to be misused to create league tables of academics. Law faculties provide teaching and 
independent research; they may feature stars (and domestic dramas) but are not a reality 
television show. 
Universities are part of a global surveillance economy. They are embedded in power structures 
and collective understandings about rights, roles, responsibilities and agency. They might 
however set an example. In Australia and other jurisdictions that provide weak human rights 
protection the law faculties for example might step beyond minimal requirements by 
embracing the principles in the European Union’s General Data Protection Regulation 
regarding everyone’s rights to be informed, to rectification, to erasure, to restrict processing, 
to data portability, to object, and access. That is one way of signalling to the community that 
law teaching is not simply a servant of the market and that faculty autonomy is one basis for 
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resisting the drift to a justice system where outcomes are determined by automated decision-
making on the basis of data profiles. 

 
*** 
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No More Fighting Like Cats And Dogs:  
It’s Time For A New Pet Custody Model In Australia 

 

Adam Jardine*, Marilyn Bromberg** and Nicholas Cardaci*** 
 

Currently, when a couple separates in Australia, the Federal Circuit and Family Court 
of Australia (‘FCFCA’) treats their pets as chattels. For many Australian families, pets 
are not chattels. Australians love their pets and many treat them as a bona fide family 
member. This article argues that it is worth considering modifying Australian law to 
reflect our social understanding of companion animals. It further argues that 
Australian law should be modified to adopt an alternative model of pet custody that 
does not rely on the premise that pets are property. To this end, the article discusses 
three alternative models of pet custody and the premises upon which they are based. 
These models are the Pets as Persons Model, Sentimentality Model, and the Liminal 
Model. The article concludes that any of these three models would be superior to the 
extant pet custody model in Australia, and would better reflect Australian attitudes 
and values. 

 
I  INTRODUCTION 

Beulah, Minnie and Karen are performers, though not by choice. Brought to the US decades 
ago, they have, collectively, an impressive résumé: spanning commercials, theatre, film, 
modelling, circuses, fairs, parties, sales promotions, weddings, and Republican political 
gatherings. It is not they who enjoy the fruits of a successful career, though, but the masters 
who keep them. They live, by some accounts, in squalid conditions: sad, sedated, and mired in 
their own faeces. They are denied adequate medical care to see to their skin conditions, and 
pulled about by bullhooks to control their movements. Then, of course, there are the 
indignities of ‘kiddie rides’, power-washing and the petting zoo.1 
No doubt the reader was well ahead of the preceding sentence in determining that the trio are 
elephants (or were; Beulah and Karen passed away in 2019.)2 But they were also plaintiffs at 
the centre of a unconventional suit.3 It was brought on their behalf by the Nonhuman Rights 
Project (‘NRP’), a civil rights group working towards personhood for nonhuman animals and 
certain rights it entails (like freedom from arbitrary detention). It is one of a series bound by 
a bold goal: freeing (some) nonhuman animals from captivity via the writ of habeas corpus. 
Other clients have included Hercules, Leo, Tommy and Kiko – all chimpanzees confined by 
humans for human ends.4  
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These suits fought against an ingrained assumption of law: that non-human animals are not 
people. Philosophically, PETA’s position is similar yet more expansive than Steven Wise’s 
position that chimpanzees and bonobos should be afforded legal personhood.5 
Thus far, the suits have been unsuccessful. So, too, were People for the Ethical Treatment of 
Animals’ (‘PETA’) attempts to have the orcas named Tilikum, Katina, Corky, Kasatka and 
Ulises freed from SeaWorld under the Thirteenth Amendment to the US Constitution 
(prohibiting slavery),6 and to have Naruto, a crested macaque, enforce his copyright in his 
‘selfies.’7  
Alaska, too, has been experimenting, with what we might loosely call ‘pet custody’. In 2017, its 
legislature amended Alaska Stat §§ 25.24.010–25.24.990 (2017) (on ‘Divorce and Dissolution 
of Marriage’) to make the wellbeing of animals an explicit consideration in divorce 
proceedings.8 Illinois and California have similar laws.9 This legislation is relevant because it 
provides a very different view from how Australian family law regards pets: as chattels. The 
obligation in the American laws mentioned is to consider the animal’s wellbeing, which does 
not sound like a very onerous standard. One can consider the wellbeing of an animal and 
decide that its welfare is of little weight relative to some other concern. Nonetheless, the 
change is significant. Ordinarily, separation proceedings focus on the wellbeing of children, if 
there are any, and the spouses or partners, not pets. As David Favre stated: ‘For the first time, 
a state has specifically said that a companion animal has visibility in a divorce proceeding 
beyond that of property — that the court may award custody on the basis of what is best for 
the dog, not the human owners.’10 The statute is phrased in terms of ownership and joint 
ownership,11 and the best interests of the pet need not be secured in every decision, but it does 
put pets on a very different footing than, say, the fine china. Moreover, if we can speak of ‘pet 
custody’, what of other aspects of parenting law, like visitation or even maintenance?  
This article argues that a pet custody regime may better reflect the unique place that 
companion animals occupy in Australian society. This is contrary to the current approach of 
Australian law where pets are regarded as chattels. This article suggests that a midpoint 
approach reflecting our social understanding of pets as part of the family should be adopted. 
It is however recognised that while pets should not be treated as property/chattels, they should 
also not be treated as having the same rights as humans: a nuanced approach is required. Since 

 
5 Steven M Wise, Rattling the Cage: Towards Legal Rights for Animals (Perseus, 2000) 4. Wise’s 
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Australia has one of the highest rates of pet ownership internationally,12 it is particularly 
important to consider this issue.  
This article adds to the debate. This article makes the novel argument that Australia should 
adopt an alternative pet custody model that does not treat pets as property. The article now 
proceeds as follows: 

a) Part I of this article outlines the basics of ‘custody' law concerning children in 
Australia: in particular, its objectives and the assumptions embedded within it. 

b) Part II briefly outlines the law of child custody in Australia. 
c) Part III explores the prevailing doublethink (i.e., cognitive dissonance) 13 underpinning 

animals legal position in Australian law; being simultaneously things and not-things.  
d) Part IV discusses three alternative pet custody models — the personhood, 

sentimentality and ‘liminal’ models. 
Ultimately, the article concludes that legal ‘thinghood’ is not quite right for pets. Given this, 
adopting an alternative model of pet custody would allow the law to better reflect how humans 
approach their companion animals. In turn, the law would be a better expression of Australian 
attitudes and values.  
II  ‘Custody’ of Children in Australia 
In the context of child-rearing, ‘custody’ at common law is ‘a term encompassing most of the 
rights and duties concerned with the upbringing of children’, including ‘the power to control 
a child’s education, religion and property as well as a personal power of physical control’ and 
the duty ‘to provide the child with food, clothing, shelter, education and other necessities of 
life’.14 In its current form, the Family Law Act 1975 (Cth) (‘FLA’) eschews the term ‘custody’. 

15 Indeed, ‘residence’ and ‘contact’ are apparently considered too ‘cold’, having been replaced 
with the ‘more family focused’ term ‘parenting orders’.16 What is meant by parenting orders 
and what parenting orders may deal with is explained in s 64B of the FLA including: the 
allocation of parental responsibility for children and with whom a child should live or spend 
time with. . A parenting order thus carves out certain aspects of what parenting usually entails 
(where the child lives and with whom the child spends time, decisions over education or 
religious upbringing and so forth) for one parent or the other. 17  
 The best interests of the child being the paramount interest is the criteria for such decision 
making (ss 60CA, 65AA FLA). Section 60CC of the FLA which contains primary and additional 
considerations guides the process for determining the best interests of children. The 
legislation thus embodies certain ideas about what is generally good for children, and seeks to 
guide the process accordingly.  
Parental responsibility concerns decision making authority and responsibility. This is separate 
from with whom a child lives and spends time. Where equal shared parental responsibility 
applies, parents must make long term decisions about the child jointly.18 The presumption 

 
12 RSCPA Australia, ‘How Many Pets Are There in Australia?’, RSPCA Knowledgebase (6 March 2020) 
<https://kb.rspca.org.au/knowledge-base/how-many-pets-are-there-in-australia/>. 
13 An Orwellian term famously coined in George Orwell, 1984 (Vintage UK, 2021). Doublethink is ‘a 
simultaneous belief in two contradictory ideas’: See Merriam-Webster, ‘Doublethink’, Merriam-
Webster.com Dictionary <https://www.merriam-webster.com/dictionary/doublethink>. 
14 LexisNexis, Encyclopaedic Australian Legal Dictionary (at 6 December 2019) ‘Custody’. 
15 Western Australia has its own legislation, the Family Court Act 1997 (WA). This Act essentially 
mirrors the Commonwealth legislation. This situation was brought about by the State’s refusal to refer 
the relevant legislative power to the Commonwealth. See CCH Intelliconnect, Australian Family Law 
and Practice Premium Commentary (at 6 December 2019) [¶13-015], [¶16-005]. 
16 Commonwealth, ‘Parliamentary Debates, House of Representatives, 8 December 2005’ (Philip 
Ruddock, Attorney-General) 11.  
17 On the types of order, See Family Law Act 1975 (Cth) s 64B(2) (‘FLA’). 
18 Goode v Goode [2006] FamCA 1346. 
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regarding shared parental responsibility is rebuttable and only applies to parents although 
people other than parents may be allocated parental responsibility.19 It is not a presumption 
that equal time must be spent with each parent,20 though the legislation is strongly geared 
towards that result,21 or if applicable, a parent spending ‘substantial and significant time’ with 
their child.22  
What is clear, from this brief summary, is that where a parenting dispute arises regarding 
where a child lives and/or with whom a child should spend time, the child is not considered a 
‘chattel’, ‘property’ or ‘thing’. The Objects and Principles (s 60B) of Part VII of the FLA (which 
deals with children) states that children have ‘rights’ and parents have ‘duties and 
responsibilities’, with the best interests’ of the child the guiding principal in the decision 
making process. 

III  Australia’s Prevailing Doublethink[ing] View of Animals  
as Chattels or Things 

As indicated in the article’s introduction, in separation proceedings, contrary to the manner 
in which the law approaches children, the law treats companion animals as property which 
available for distribution. In Australia’s State courts there have been clear statements of 
principles that pets are property, and in federal family law cases thisprinciple has been applied 
to distribute pets to one party or another. Some of the relevant cases from both State and 
federal jurisdictions are now discussed. 
A  State Cases Concerning Pets’ Status as Property 
First, the nature of pets as property under was illuminated in the recent appeal case of Britt v 
Parcell.23 The appeal concerned an earlier order from the Local Court. The order was that one 
party (the applicant) to a de facto relationship must return the dog ‘Harold’ to the other party 
(the respondent.)24 On appeal, Nelson DCJ considered the question of whether Harold 
constituted ‘goods’, because if Harold was ‘goods’ then the NSW Local Court was within its 
power to order Harold’s return.25 Nelson DCJ felt it appropriate to survey inter alia the 
traditional meaning of ‘personal property’ and ‘goods’ in property law and sale of goods 
legislation respectively.26 From this survey, and after noting that ‘goods’ encompasses 
personal chattels (i.e. personal property),27 Nelson DCJ held that: 

There can be no doubt that an animal is a chattel. As what I have quoted from 
Megarry and Wade makes clear, the word chattel is derived from the same etymon 
as the word cattle. A cow or an ox is a chattel. Any animal is a chattel.28 
[…] 

 
19 Drake v Drake [2014] FCCA 2950, [208]; FLA (n 17) s 64B(2)(c). 
20 See the note in FLA (n 17) s 61DA(1). 
21 See Ibid s 65DAA. (Court to consider child spending equal time or substantial and significant time 
with each parent in certain circumstances). On what ‘consider’ means in this context, See Goode v 
Goode (2006) 206 FLR 212, 229; FLA (n 17) s 63DA(2)(a) which concern the advice that advisers must 
give.  
22 FLA (n 17) ss 65DAA(2)–(3), 63DA(2)(b). See also Commonwealth (n 16) 10. 
23 Britt v Parcell [2021] NSWDC 464 (‘Britt’).This case which although not a decision of the Family 
Court as the relationship was for less than two years did not fall the de facto relationship jurisdiction of 
the Family Court 
24 Ibid [6]. 
25 Ibid [9], [15].  
26 Ibid [10]-[14]. Nelson DCJ did also consider the effect of the Companion Animals Act 1988 (NSW). 
Though this is less relevant to the subject of animals as property, as the Act is more concerned with pet 
registration and owners’ responsibilities and ‘does not otherwise amend the law relating to the 
ownership of chattels.’ See especially Britt (n 23) [25]-[26]. See generally Ibid [16]-[26].  
27 ‘“Goods” is a word apt to describe all personal chattels that are corporeal.’: Britt (n 23) [12]. 
28 Ibid [10]-[12]. The reference to Megarry and Wade is a reference to Robert Megarry and HWR Wade, 
The Law of Real Property (Stevens & Sons Ltd, 3rd ed, 1966). 
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The dog belonged to the respondent. He paid for it. It was his property just as much 
as if he went out and bought a cup of coffee or a book.29 

As such, Nelson DCJ held that Harold constituted goods and personal property that could be 
returned under the NSW Local Court’s powers:30 

The dog was a chattel. The dog could be described as "goods". There is no doubt that 
the Local Court in its Small Claims Division had power to order the delivery of the 
dog by the applicant to the respondent.31 

Another case in the State courts which illustrates the status of pets as chattel is Chow v Chang 
(‘Chow’.)32 This case concerned a white male Pomeranian dog named Kobe in the context of a 
previous intimate relationship between the plaintiff and respondent.33 Kobe was in the 
possession of the respondent.34 The plaintiff applied to the Court for ‘an order that the Dog be 
returned to his possession as the rightful owner’35 and pleaded that the respondent’s 
possession constituted an act of conversion.36 In response, the respondent contended that 
Kobe was rightfully hers, as Kobe had been gifted from the plaintiff to the respondent.37  
Magistrate Hoare dealt with the case on these pleadings. The authors note that the Court, by 
dealing with the case on these pleading, accepted the pleadings’ underlying premise that Kobe 
was property. The plaintiff’s cause of action (of conversion), and the respondent’s claim that 
Kobe was a gift, both rest of the unstated premise that Kobe is property. 
The evidence bore out that during the relationship, after receiving many requests from the 
respondent, the plaintiff bought Kobe for $4,300 from a breeder.38 In addition, Kobe’s 
microchip registration and the purchase receipt listed the plaintiff’s name.39 Ultimately, 
Magistrate Hoare preferred the respondent’s evidence and ruled that Kobe had been a gift to 
the respondent, and dismissed the plaintiff’s application for Kobe’s return.40 
B  Federal Cases Illustrating Extant Pet Custody Model and the Distribution of 
Pets to Family Law Litigants 
Moving onto federal family law cases, a key case demonstrating Australia’s extant pet custody 
model, in which pets are allocated to parties as chattels (despite how hard as distribution rules 
may be to apply to a beloved pet)41 is Gaynor v Tseh.42  
Gaynor was decided in the former Family Court of Australia. The case concerned an 
interlocutory application.43 The applicant was ‘urgently’ seeking, inter alia, the return of a dog 
from the respondent.44 In dispensing the application,  
Cronin J began by acknowledging that the FLA ‘makes no reference to pets’ and applicant’s 
concession that ‘a dog does not fit within any other category of property than a chattel.’45 
Further, the respondent was in agreement with the court and respondent on the dog’s status 

 
29 Britt (n 23) [25]. 
30 Foreshadowed early in the judgment by the heading ‘A dog is a chattel personal’ above Ibid [9]. See 
also Ibid [12], [15]. 
31 Britt (n 23) [26]. 
32 Chow v Chang [2021] VMC 1 (‘Chow’). 
33 Ibid [1]. 
34 Ibid. 
35 Ibid [2]. 
36 Ibid [27]. 
37 Ibid [2]. 
38 Ibid [8]-[15]. 
39 Ibid [32]. 
40 Ibid [30]-[34]. 
41 See Downey v Beale [2017] FCCA 316, [10], [11], [14], [45]-[49] (‘Downey’). 
42 Gaynor v Tseh [2018] FamCA 164. 
43 Ibid [1], [4]. 
44 Ibid [2], [3]. 
45 Ibid [8]. 
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of property 46 Further, Cronin J held that the relevant provisions of the FLA included the 
provisions concerning alteration of property interests between the parties.47  
Ultimately, Cronin J held that the Court could exercise its aforementioned powers to alter 
property interests between the parties to order the dog’s return to the applicant.48 
Nonetheless, Cronin J refused the application on the grounds that it was not appropriate in 
the circumstances particular to this case.49  
Gaynor was applied in the subsequent case of Davenport v Davenport (No 2),50 which applied 
where during property proceedings, the husband sought interim orders for ‘shared custody’ of 
the dog that belonged to the parties.51 Judge Tonkin refused the application stating: that a dog 
is a chattel or an item of personal property.52 On this basis Her Honour found that it was 
inappropriate to make orders for ‘shared custody’.53  
1 Similar Treatment of Animals in Canadian Family Law Cases 
Gaynor is not unique in how it treated animals in family law proceedings. In Canada, the law 
considers pets to be ‘personal property much like other chattels’,54 as shown by the similar 
approach used overseas in the Canadian case of Baker v Harmina,55 where White JA explained 
bluntly: 

[…] [W]hen two people disagree about who should get a dog, the question is not who 
has the most affection for the dog or treats it better (so long as both parties treat the 
dog humanely). The question is who owns it.56 

The traditional Canadian approach has also been succinctly and described by Jessica Fox as 
follows: ‘Courts do not allow a party to have joint custody of the flat screen television, and as 
pets are personal property, they will not allow joint custody of the dog.’57 Joint ownership is 
disfavoured, for the same reason pet custody is: courts do not want to continually play 
referee.58 Further, custody ‘was created for the benefit of human children, not canine’.59 
Consequently, since pets can be the subject of property distribution, but not a custody 
hearing.60  

 
46 Ibid [9]. 
47 Ibid [8], [9]; FLA (n 17) ss 90SM, 90SF. 
48 Gaynor v Tseh (n 42) [13]-[14]. 
49 Ibid [4], [13]-[14]. Cronin J cited, inter alia, that the dog had been in the respondent’s possession 
for some time, and so there was an apparent lack of the required urgency for an interlocutory order. 
50 Davenport v Davenport (No2) (2020) 62 FamLR 222. 
51 Ibid [1]. 
52 Ibid [39]-[41]. 
53 Ibid [41]. 
54 Duboff v Simpson [2021] ONSC 4970, [15] (‘Duboff’). 
55 Baker v Harmina [2018] NLCA 15 (‘Harmina’). 
56 Ibid [12]. This case has received favourable treatment in Canada. It was subsequently applied in the 
more recent Canadian cases of Poole v Ramsey-Wall [2021] BCCRT 789, [16]; Duboff (n 54) [15]-[17]. 
57Jessica Foxx, ‘The Use of Agreements in the Resolution of Pet Custody Disputes’ (2017) 85(2) UKMC 
Law Review 455, 460. 
58 ‘An order for sharing does not end the conflict. Instead it creates a regularly scheduled opportunity 
for conflict that recurs for the rest of the dog’s life […] [t]hese opportunities can be particularly tempting 
for former romantic partners’: Harmina (n 55) [22], [23] (White JA). See also Prim v Fisher [2009] Vt 
Super Ct S1464-09 (‘Prim’); Brown v Larochelle [2017] BCPC 115, [14]. 
59 Arrington v Arrington 613 SW 2d 565, 569 (‘Arrington’); Foxx (n 57) 456. See also Clark v McGinnis, 
298 P 3d 1137 (Kan Ct App, 2013). Being part of the same biological order will not assist. ‘The monkey 
is not a child. Callous as it may seem, the monkey is a chattel, that is to say, a piece of property’: Nakhuda 
v Story Book Farm Primate Sanctuary [2013] ONSC 5761, [4] (Vallee J). 
60 Timothy L Arcaro, ‘Should Family Pets Receive Special Consideration in Divorce’ (2017) 91(6) Florida 
Bar Journal 22, 24; Bueckner v Hamel (1994) 886 SW 2d 368, 373–8 (‘Bueckner’); Downey (n 41) [19]; 
Hament v Baker (2014) 97 3d 461, 463 (‘Hament’); Morgan v Kroupa (1997) 702 2d 630, 632–3 
(‘Morgan’); Prim (n 58) 22. 
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To determine ownership of a pet, Papageorgiou J in Duboff v Simpson held that ‘[t]he 
traditional approach to determining who owns [a pet] focuses primarily on who purchased 
and paid for the [pet] and whether there are any discrete transactions where ownership 
changed.’61 
Traditionally, once the property rights are determined, the issue is settled. The situation does 
not change with different circumstances, as custody might.62 However, more recently this 
traditional approach has been put aside in favour of ‘a broader approach to ownership than 
who purchased the [pet]’63 in other Canadian decisions.64 
The broader approach rests on the premise that the question ownership of pets, while 
remaining property,65 is more complex than ownership of a bicycle.66 As such, the broader 
approach instructs Canadian courts to consider the following non-exhaustive list of factors in 
determining who should receive a pet in separation proceedings: 

i. Whether the animal was owned or possessed by one of the people before their relationship 
began; 

ii. Any express or implied agreement as to ownership, made either at the time the animal was 
acquired or after; 

iii. The nature of the relationship between the people contesting ownership at the time the 
animal was first acquired; 

iv. Who purchased and/or raised the animal; 
v. Who exercised care and control of the animal; 

vi. Who bore the burden of the care and comfort of the animal; 
vii. Who paid for the expenses related to the animal’s upkeep; 

viii. Whether at any point the animal was gifted by the original owner to the other person; 
ix. What happened to the animal after the relationship between the litigants changed; and 
x. Any other indicia of ownership, or evidence of agreements, relevant to who has or should 

have ownership of the animal.67 

In sum, while Australia’s pet custody model is congruent with the traditional Canadian 
approach, Australia’s model is more recent Canadian case law. 
 
C  Australia’s Incongruent Legislative Limits to the Thinghood of Animals 
Returning to Australia in detail; while Australia’s federal and State case law treats animals as 
chattel (i.e. things) in the realm of family law, animals are treated as being more than mere 
things in other Australian legislation. Indeed, animals have their welfare protected to some 
degree under Australian legislation. This incongruence is obvious and the authors suggest this 
reflects the aspect of aforementioned prevailing doublethink which considers animals as more 
than things. On the social unacceptability of cruelty to animals (despite being mere chattel in 
family law), Epstein claims:  

 
61 Duboff (n 54) [17]; Harmina (n 55) [11]. 
62 Arcaro (n 60) 24; L Morgan Eason, ‘A Bone to Pick: Applying a “Best Interest of the Family’ (2017) 
62(1) South Dakota Law Review 79, 100; Hament (n 60) 465; Juelfs v Gough (2002) 41 P 3d 593, 596 
(‘Juelfs’); Travis v Murray (2013) 42 Misc 3d 447, 460–1 (‘Travis’). However, See Eason 101; Juelfs 
597. 
63 Duboff (n 54) [18]. 
64 See e.g., the reasoning of, and cases cited in, Coates v Dickson [2021] ONSC 992, [8], [10], [17]-[19] 
(‘Coates’). 
65 Harmina (n 55) [49] (Hoegg JA). 
66 Ibid [52] (Hoegg JA, dissenting). 
67 Coates (n 64) [8], [9]; Duboff (n 54) [18]. 
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[I]t would be simply insane to insist that animals should be treated like inanimate 
objects [legally]. The level of human concern for animals, in the abstract, makes this 
position morally abhorrent to most people, even those who have no truck whatsoever 
with the animal rights movement.68 

Animal welfare legislation, and parts of the criminal law, provide some of the restrictions on 
harming animals.69 We cannot, for example, be arbitrarily cruel to animals70 (under what is 
obviously an attenuated definition of cruelty, given what we can do). Taking responsibility for 
an animal can also carry a minimal duty to maintain it.71  
The virtue of anti-cruelty initiatives has historically been seen to lie not in recognition of an 
animal’s interests, but in the cultivation of moral excellence (or at least, reduced cruelty) in 
humans,72 or in respect for the owner’s property rights (meaning only non-owners were 
targeted).73 Today, the concern may have more to do with the animals themselves. That is, they 
are thought to have intrinsic worth divorced from their instrumental value (to humans).74 This 
intrinsic worth supports the idea that the law should treat animals as something more than 
chattels. Insofar as the point of animal welfare legislation is to ensure the welfare of animals, 
it may be suggested that their special moral status is recognised.75 In a loose sense, they might 
even be said to have rights.76  
While these restrictions are welcome, the legal limits on animal cruelty are themselves limited, 
which renders suspect the claim that animals currently have rights. As ‘[w]hen an interest is 
protected by a right, the interest may not be ignored or violated simply because it will benefit 
others’77 but alleged animal ‘rights’ often can be violated or ignored under legislation 
permitting ‘reasonable’ or ‘necessary’ cruelty.78 Such legal cruelty, if permitted on humans, 

 
68 Richard A Epstein, ‘Animals as Objects, or Subjects, of Rights’ in Animal Rights: Current Debates 
and New Directions (Oxford University Press, 2004) 143, 156. 
69 Western Australia, for example, has an Animal Welfare Act 2002 (WA). On Australian animal 
protection rules, in the context of companion animals specifically, See Steven White, ‘Companion 
Animals: Members of the Family or Legally Discarded Objects?’ (2009) 32(3) UNSW Law Journal 852, 
860–5 (‘Companion Animals’).  
70 As Favre puts it, ownership of a pet is distinguished from ownership of a rock ‘primarily by the fact 
that prevention-of-cruelty laws apply to owners of pets but not to owners of rocks’: Favre (n 10) 238; 
See also Pallotta (n 9) 4. 
71 See, e.g., Animal Welfare Act 2002 (n 69) s 19(3). 
72 Cass R Sunstein, ‘Introduction: What Are Animal Rights’ in Animal Rights: Current Debates and 
New Directions (Oxford University Press, 2004) 3; Gary Francione, ‘Animals – Property or Persons?’ 
in Animal Rights: Current Debates and New Directions (Oxford University Press, 2004) 110–12; Jean 
Harvey, ‘Companion and Assistance Animals: Benefits, Welfare Safeguards, and Relationships’ in Pets 
and People: The Ethics of Companion Animals (Oxford University Press, 2017) 4; Richard A Posner, 
‘Animal Rights: Legal, Philosophical, and Pragmatic Perspectives’ in Animal Rights: Current Debates 
and New Directions (Oxford University Press, 2004) 51, 70–1; Peter Singer, Animal Liberation 
(Pimlico, 2nd ed, 1995) 244 (‘Animal Liberation’).  This is a Kantian view. ‘[H]e who is cruel to animals 
becomes hard also in his dealings with men’: Immanuel Kant, Lectures on Ethics, Tr Louis Infield 
(Harper Torchbooks, 1963) 240. See also Martha C Nussbaum, ‘Beyond “Compassion and Humanity”: 
Justice for Nonhuman Animals’ in Animal Rights: Current Debates and New Directions (Oxford 
University Press, 2004) 299, 300. 
73 Pallotta (n 9) 4 n 16. 
74 Ralph A DeMeo, ‘Defining Animal Rights and Animal Welfare: A Lawyer’s Guide’ 91(7) Florida Bar 
Journal 42, 47; Steven White, ‘Standards and Standard-Setting in Companion Animal Protection’ 
(2016) 38 Sydney Law Review 463, 468, 488–9 (‘Standards’). 
75 White (n 74) 463–4, 467. 
76 Tilikum (n 6) 1264. 
77 Francione (n 72) 124. 
78 See Ford v Wiley (1889) 23 QBD 203, 209–10 (Lord Coleridge CJ). See also Kyle Fruh and 
Wolodymyr Wirchnianski, ‘Neither Owners nor Guardians: In Search of a Morally Appropriate Model 
for the Keeping of Companion Animals’ (2017) 30(1) Journal of Agricultural and Environmental Ethics 
55, 57; White (n 69) 861; White (n 74) 467 n 23, 470, 472; David J Wolfson and Mariann Sullivan, ‘Foxes 
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would be far less tolerated if at all.79 An owner cannot do whatever they like to animal property, 
but ‘protection remains a qualification of the otherwise absolute property interest that an 
owner of [an] animal enjoys in the animal.’80 In essence, ‘[w]e protect animals only if and 
insofar as this protection is consistent with our use of them’,81 ‘sacrificing even the most basic 
interests of animals to the most trivial interests of humans’.82  
The caveat here is important. The community does not tolerate ‘pointless’ cruelty. But the bar 
for pointlessness is set very high. Youths playing ‘quokka soccer’ (kicking a species of 
marsupial abundant on Rottnest Island, in the authors’ home state of Western Australia) will 
be judged harshly. Whatever enjoyment they get from the act is not a good enough ‘point’.  
The law protects the interests of animals to the extent it is consistent with their exploitation.83 
When human and nonhuman animal interests collide, the human always wins.84 
This is the ethic of ‘humaneness’: the ‘key governing norm underpinning companion animal 
protection’. ‘This ethic allows that animals have intrinsic worth, and should be protected 
against harm, at least to the extent that this does not interfere with conflicting human 
interests, such as buying and selling animals for profit, imposing harmful breeding standards 
or freely relinquishing animals when no longer wanted.’85 Francione states that ‘[w]hen it 
comes to other animals, we humans exhibit what can best be described as moral’ schizophrenia 
.86 ‘Although we claim to take animals seriously and to regard them as having morally 
significant interests, we routinely ignore those interests for trivial reasons’: and the law 
permits us to do just that.87 The law treats them as property, so we can treat them as property: 
the source of a profound and persistent hypocrisy.88  
Humanity’s treatment of non-human animals betrays Orwellian double-think — believing two 
contradictory things simultaneously89 — as exemplified by article 898.1 of the Civil Code of 
Quebec:  

Animals are not things. They are sentient beings and have biological needs. 
In addition to the provisions of special Acts which protect animals, the provisions of 
this Code and of any other Act concerning property nonetheless apply to animals.90 

The Australian Capital Territory has Australian first legislation that considers animals to be 
sentient beings. The objects of the ACT’s Animal Welfare Act provide that ‘animals are 
sentient beings that are able to subjectively feel and perceive the world around them’.91 New 

 
in the Hen House — Animals, Agribusiness, and the Law: A Modern American Fable’ in Animal Rights: 
Current Debates and New Directions (Oxford University Press, 2004) 212–3. 
79 Sunstein (n 72) 8. 
80 Speaking of companion animals specifically, See White (n 69) 865.  
81 Will Kymlicka, ‘Social Membership: Animal Law beyond the Property/Personhood Impasse’ (2017) 
40(1) Dalhousie Law Journal 123, 126.  
82 Ibid 127. See also Harvey (n 72) 4; White (n 74) 472. Kymlicka goes so far as to decry the use of the 
phrase ‘animal protection laws’ and assert that what we really have are ‘animal use laws’. ‘At its core, 
animal law authorizes the harming of animals: indeed, that is its fundamental legal purpose, to provide 
legal cover to the harming of animals’: Kymlicka (n 81) 126–7. 
83 Francione (n 72) 120.  
84 Ibid 117, 120, 122; Fruh and Wirchnianski (n 78) 57.  
85 White (n 74) 488. 
86 Francione (n 72) 108. 
87 Ibid 119. 
88 Ibid 116.  
89 For example, Singer points out that, as children, we (who are not raised by vegetarian parents) are 
given animal flesh to consume, long before we are in a position to judge the morality of eating animals, 
while at the same time we are taught love and affection for animals. ‘[R]ather than having one unified 
attitude to animals, the child has two conflicting attitudes that coexist, carefully segregated so that the 
inherent contradiction between them rarely causes trouble’. See Singer (n 72) 213–4. 
90 Kymlicka (n 81) 129 n 17. See also Pallotta (n 9) 24. 
91 Animal Welfare Act 1992 (ACT) s 4A(1)(a). 
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Zealand has similar legislation recognising animals have needs92 and the Victorian 
Government has proposed new animal welfare legislation,93 which recognises that ‘[s]cience 
tells us that animals are sentient.94 
In short, Australian laws protect animals from cruelty to a degree, but these protections are 
themselves limited.  
1  The Special Treatment of Pets in Australian Law 
As the authors have shown, Australians believe animals are things, and we believe they are 
not. We treat them like they are things, and we treat them like they are not. The best example 
of this double-thinking tendency comes from nonhumans we buy to be part of our families: 
animals we do not always relate to as animals.95 We speak, of course, of pets.  
Many Australians own a pet. In fact, there are more pets than there are Australians. In 2016, 
there were more than 24 million Australian pets and less than 24 million Australian humans.96 
Around 62% of Australian households included a pet (giving the nation one of the highest pet 
ownership rates in the world),97 with dogs and cats being the most popular (found in 38% and 
29% of households respectively).98 The most commonly cited reason for getting a dog or a cat 
was companionship (66% and 65% respectively), but once acquired, 64% considered the dog 
a member of the family; 65% thought the same of their cat.99  
Pet parents will ascribe to their fur babies characteristics they would see in their own children: 
wilfulness, playfulness, obstinacy, and above all, affection.100 We give them human names.101 
We rely on them for emotional support.102 We sacrifice for them — money, sleep, even our 
safety103 — not just to keep them alive, but to give them the best possible life.104 When they die, 

 
92 Animal Welfare Act 1999 (NZ) s 9 states in relation to Part 1 of the Act: ‘The purpose of this Part is to 
ensure that owners of animals and persons in charge of animals attend properly to the welfare of those 
animals. […] [This Part 1] requires owners of animals, and persons in charge of animals, to take all 
reasonable steps to ensure that the physical, health, and behavioural needs of the animals are met’ 
93 Premier of Victoria, the Honourable Daniel Andrews (Press Release, 20 October 2020) 
<https://www.premier.vic.gov.au/have-your-say-new-animal-welfare-act>. 
94 Victorian Government, A New Animal Welfare Act for Victoria: Policy Proposals (October 2020) 2, 
Item 1.1 <https://engage.vic.gov.au/download/document/14169>. 
95 James Yeates and Julian Savulescu, ‘Companion Animal Ethics: A Special Area of Moral Theory and 
Practice?’ (2017) 20(2) Ethical Theory and Moral Practice 347, 350. 
96 Animal Medicines Australia, Pet Ownership in Australia (2016) 9 
<https://animalmedicinesaustralia.org.au/wp-content/uploads/2016/12/AMA_Pet-Ownership-in-
Australia-2016-Report_sml.pdf> (‘Pet Ownership’). 
97 Ibid 9, 16. For comparison, 65% of US households have a pet. 
98 Ibid 9–10. 
99 Ibid 10, 49. According to the American Veterinary Medical Association’s US Pet Ownership & 
Demographics Sourcebook 2017–18, the figures in the US for the ‘family’ designation are 85% of dog 
owners and 76% of cat owners. Only 1% and 3% respectively considered their pets to be property: 
Humane Society of the United States, ‘Pets by the Numbers’, Animal Sheltering 
<https://humanepro.org/page/pets-by-the-numbers>. Pallotta notes that saying a pet is a family 
member and treating them as a family member are two different things: Pallotta (n 9) 17, 19. This is a 
conclusion this article strongly supports. 
100 Eason (n 62) 83–4. 
101 ‘[O]f the top dog and cat names in 2016, most are human names’: Animal Medicines Australia (n 96) 
57. 
102 In an American Animal Hospital Association survey, 40 percent of married female dog owners 
reported receiving more emotional support from the dog than their spouse or children: See Hal Herzog, 
‘Why People Care More About Pets Than Other Humans’ (13 April 2015) Wired 
<https://www.wired.com/2015/04/people-care-pets-humans/>. See also Foxx (n 57) 457. 
103 Indeed, rules and practices for emergency evacuation changed in the US after Hurricane Katrina to 
reflect the fact people would not abandon their pets during the crisis: Harvey (n 72) 4. 
104 Animal Medicines Australia (n 96) 29, 40. An estimated $12.2 billion in pet products and services 
was spent by Australian households in a twelve-month period reported in 2016: at 31. For American 
statistics, See Pallotta (n 9) 6–7. On the range of non-essentials this expenditure covers, See Andrea 
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they are mourned.105 A new one can be purchased, but a lost one is irreplaceable.106 These 
creatures are not property. They are family.107  
Pets further complicate the position of animals in Australian law, as pets are a special class of 
animal that enjoy greater legal protections than other animals. This situation means that 
Australia inadvertently manifests another Orwellian phrase: ‘all animals are equal but some 
animals are more equal than others.’108 Legally, a pet’s position is not quite like that of other 
animals. Pets ‘enjoy the fullest regulatory protection of all animals’,109 and courts, as we shall 
see, have sometimes treated them as more than mere property. The general Australian attitude 
towards dogs in particular were inadvertently well-articulated by the far-away Wisconsin 
Supreme Court in Rabideau v City of Racine: ‘[l]abeling a dog “property” fails to describe the 
value human beings place upon the companionship that they enjoy with a dog.’110  
Despite pet’s privileged position vis a vis other animals, the ‘pet personhood’ conceit does not 
translate into the jurisprudential or legal consequences of personhood, and the protections 
which do exist are lax. As Pendergrast notes, ‘people can leave a dog outside, never walk them, 
never interact with them or give them any interactions with people or other animals and that 
is still an acceptable use of the property, despite this having a very detrimental impact on the 
dog’s quality of life and mental health’.111 Even the most basic responsibility one could have to 
a dependent animal — to keep it alive — has an ‘out’. ‘Animal welfare shelters in Australia take 
in enormous numbers of unwanted animals every year, including those surrendered or 
relinquished by their owners’, leading to ‘the unnecessary killing of a large number of 
otherwise healthy animals.’112  
The rhetoric of pets being family members likewise makes little sense, in legal terms. Fur 
babies stand in a very different position than actual babies. ‘The excitement of acquiring a pet 
(especially for children) often fades quickly and this is where the animal’s future welfare hangs 
in the balance’.113 As Pallotta puts it: ‘“Family member” is a conditional position that confers 

 
Laurent-Simpson, ‘“They Make Me Not Wanna Have a Child”: Effects of Companion Animals on 
Fertility Intentions of the Childfree’ (2017) 87(4) Sociological Inquiry 586, 588. Pallotta notes that the 
(US) media favours stories about extravagant owners ‘wasting’ money on pets, but ‘individuals 
experiencing poverty or homelessness often put their companion animals’ needs ahead of their own’: 
Pallotta (n 9) 7. 
105 ‘People do not plan memorial services, or invest in serious medical treatment for their books or 
lawnmowers’: Kathy Hessler, ‘Mediating Animal Law Matters’ (2007) 2 Journal of Animal Law & 
Ethics 21, 28. See Pallotta (n 9) 12; Bueckner (n 60) 376; Harmina (n 55) [48] (Hoegg JA); Strickland 
v Medlen (2013) 397 SW 3d 184, 185 (‘Strickland’); Yeates and Savulescu (n 95) 351. 
106 Bueckner (n 60); Downey (n 41) [49]; Gardiner-Simpson v Cross [2008] NSSM 78, [3] (‘Gardiner-
Simpson’); Houseman v Dare (2009) 966 2d 24 (‘Houseman’) (on the importance of making specific 
performance available in disputes about pet ownership); Harmina (n 55) [20]–[21]; Animal Medicines 
Australia (n 96) 50; Rabideau v City of Racine (2001) 627 NW 2d 795, 798 (‘Rabideau’); Travis (n 62) 
452 (Cooper J cites a Gallup Poll indicating most pet owners would not trade their pet for $1 million). 
107 Few of the sources consulted for this article failed to make this point, but See Bueckner (n 60) 378. 
Andell J noted: ‘[C]ourts should not hesitate to acknowledge that a great number of people … treat their 
pets as family members. Indeed, for many people, pets are the only family members they have.’ As for 
the negative side of pets being considered family, Pallotta notes that a family member can be a target of 
family violence (and that pets frequently are). Also, according to Pallotta, ‘[C]ompanion animals are 
part of the abuser’s web of dominance and control’: Pallotta (n 9) 8. 
108 George Orwell, Animal Farm (Project Gutenberg Australia, 1945) Ch 10 
<https://gutenberg.net.au/ebooks01/0100011.txt>. 
109 White (n 74) 854; Pallotta (n 9) 3 n 10, 10 34, 15. 
110 Rabideau (n 106) 798 (Bablitch J); Foxx (n 57) 465, 467; Pallotta (n 9) 12–3; Whitmore v Whitmore 
(Va Ct App, No 1644-10-4, 22 February 2011) (‘Whitmore’).  
111 Nick Pendergrast, ‘Your Dog Isn’t a “Fur Baby”, It’s Your Property’, ABC News (online, 17 February 
2018) <https://www.abc.net.au/news/2018-02-18/pet-ownership-your-dog-is-property-not-a-fur-
baby/9414096>. 
112 White (n 69) 854; Foxx (n 57) 455; Pallotta (n 9) 3.  
113 Animal Medicines Australia (n 96) 25. 
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life or death on individual animals, and this status can be dissolved at any time based entirely 
on the discretion of the sole rights-holder in the relationship: the human owner.’114 
Pethood, as an institution, involves dissonance. ‘[C]ompanion animals are regarded as both 
members of the family and as objects to be discarded without legal sanction when it suits.’115 
Legally, pets are property. Extra-legally, humans do not treat them that way: or rather, not 
always. They love and care for them as they love and care for something which can love them 
back. They do not act on them; they interact with them; as they are more than things.116  
Pets are in a socially unconventional ‘liminal’ or ‘in-between’ space. They are, in Pallotta’s 
words, ‘elevated above both mere chattel and other animals who are not defined as 
companions, yet uniquely vulnerable due to both their legal classification as property and 
inconsistencies in the cultural narrative that defines them as family’.117 Pallotta uses the phrase 
‘rhetorical family members’,118 but ‘rhetoric’ can suggest either artfulness or speciousness. 
Dafna Shir-Vertes has referred to them as ‘flexible persons’ or ‘emotional commodities’, ‘loved 
and incorporated into human lives’ but able ‘at any moment [to] be demoted and moved 
outside of the home and the family’.119 The language of dissonance may be most apt: believing 
contradictory things simultaneously.120 That seems like the right label for habits of thought 
under which companion animals are ‘bred, bought, sold, trained, caged and killed according 
to our will’ but ‘also share our homes and our lives, drawing upon our emotions and 
resources’.121 
Now that the existing law has been explored, it is time for the article to present what could be. 

IV   Alternatives to Thinghood for Pets 
There are alternative pet custody models to better reflect pets status as more than mere chattel 
that is already reflected in Australian attitudes and criminal/animal welfare legislation 
(despite the legislations’ limitations.) This article now explores these alternative models. 
Human relationships break down. Difficult decisions have to be made regarding children: who 
they will live with, who they will have contact with, at what points they will have contact, and 
so forth. Courts are very familiar with those kinds of dispute. In Australia, as already 
mentioned earlier in the article,122 the paramount consideration in determining what orders 
to make is the best interests of the child. But what happens to a fur baby when their human 
parents split up? Could they be subject to a similar system? 
Some of the factors when the court considers when deciding the best interests of the child 
translate easily from human children to pets. For example, an important consideration in 
deciding with whom a child will spend time or where a child will live is ‘the attitude to the 
child, and to the responsibilities of parenthood, demonstrated by each of the child’s parents’.123 
If one of the people seeking an order viewed pets as a full-time responsibility, and the other 
viewed them as an after-work distraction to be left alone in the house for 10 hours a day, the 
choice would be clear. If one of them had a record of violence against the animal, which is also 

 
114 ‘[P]arents are typically not allowed to drop their children off at a shelter facility’: Pallotta (n 9) 18. 
See also DeMeo (n 74) 42. See generally Pallotta (n 9) 17–19. 
115 White (n 74) 877. 
116 Catharine A Mackinnon, ‘Of Mice and Men: A Feminist Fragment on Animal Rights’ in Animal 
Rights: Current Debates and New Directions (Oxford University Press, 2004) 263. 
117 Pallotta (n 9) 3. 
118 Ibid. 
119 Dafna Shir-Vertesh, ‘“Flexible Personhood:” Loving Animals as Family Members in Israel’ (2012) 
114(3) American Anthropologist 420, 420; Pallotta (n 9) 18. 
120 Pallotta (n 9) 17. 
121 Yeates and Savulescu (n 95) 347. We should note another conception of the ‘pets as family’ idea: that 
of a marketing strategy with about as much real emotion behind it as the commercialised love (or guilt) 
on display in a Valentine’s card. See Pallotta (n 9) 18–19. 
122 See above at II  ‘Custody’ of Children in Australia 
123 FLA s 60CC(3)(i). 
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a consideration involving the best interests of human children,124 that would weigh heavily 
against an order in their favour and potentially ban them from owning pets in these 
circumstances.  
Other custody considerations demand more thought before they travel. Could a pet’s 
relationship with children or other pets be taken into account? (The former Family Court did 
not, after all, try not to separate siblings.)125 How relevant is maintaining the status quo to a 
pet custody order? Should the Court inquire into the capacity of each party to provide for the 
pet? What if one of the parties wants to move the pet to a location where it would not be feasible 
for the other to maintain contact? Should the Court take the influence of other people — say, 
a party’s new spouse — into account? (Would it be a ‘plus’ if they remarried a veterinarian, and 
a ‘minus’ if they married a convicted animal abuser?) Are there circumstances in which an 
‘independent pet’s lawyer’ should be appointed to ‘form an independent view … of what is in 
the best interests of the pet’?126 Should ‘pet maintenance’ orders (or ‘petimony’) be 
available?127 Those questions demonstrate that the model for pet custody and the model for 
child custody will differ to the degree children and pets do (in relevant ways).  
The best interests of a human are not the best interests of a Chihuahua. ‘However similar to 
us as our pets are, they are not humans’: ‘their views of the world, needs and preferences are, 
in many ways, very different to ours.’128 Discussing ‘next-friend’ standing for animals in the 
US, Judge Smith stated: ‘We have millennia of experience understanding the interests and 
desire[s] of humankind. This is not necessarily true for animals.’129 In Nuzzaci v Nuzzaci, 
Crompton J worried about where ‘best interest’ thinking for pets might lead. 

[W]ould it be abusive to forget to clean the fish bowl or have Tabitha declawed? If the 
door were opened on this type of litigation, the Court would next be forced to decide 
such issues as which dog training school, if any, is better for Zach’s personality type 
and whether he should be clipped during the summer solstice or allowed to romp ‘au 
naturel.’130 

In Travis v Murray, the Court stated bluntly: ‘[T]here is no proven or practical means of 
gauging a dog’s happiness or its feelings about a person or a place other than, perhaps, 
resorting to the entirely unscientific method of watching its tail wag’ (or conducting a canine 
MRI).131  
However, humans have millennia of experience living with and understanding companion 
animals, like dogs and cats. We cannot ‘get into the head’ of a nonhuman animal to determine 

 
124 FLA s 60CC 
125 CCH Intelliconnect (n 15) [¶16-210]; Arcaro (n 60) 24; In re Marriage of Berger (2013) 834 NW 2d 
82 (‘Berger’); Finn v Anderson (2019) 64 Misc 3d 273, 279 (‘Finn’) (not a separation case, but one in 
which the emotional attachment of children to a cat helped determine where the best interests of all 
concerned lay). See also Aho v Aho (Mich Ct App, No 304624, 23 October 2012).  
126 The authors are adapting the language of FLA (n 15) s 68LA(2)(a).  
127 Australia has child support legislation which means an actual maintenance order under the Family 
Law Act is only required in certain circumstances. See FLA (n 17) Pt 7 Div 7. ‘Is there such a thing as 
doggie support?’: Babcock (n 9). See also Eason (n 62) 93. 
128 Yeates and Savulescu (n 95) 352. 
129 Naruto (n 7) 432. On pet custody specifically, See Houseman (n 106) 28. 
130 Nuzzaci v Nuzzaci (Del Fam Ct, No CN94-10771, 19 April 1995) (‘Nuzzaci’); Dubin v Pelletier (RI 
Super Ct, CA No WC 10-0825, 21 November 2012) (‘Dubin’). 
131 Travis (n 62) 459; Arcaro (n 60) 25; Eason (n 62) 95; Finn (n 125) 276; Foxx (n 57) 468; Houseman 
(n 106) 28; Morgan (n 60) 633. Cf Finn (n 125) 277 (Larson J): 'This Court is not persuaded that a court 
could not evaluate the “best interests” of a pet.’ Judge Larson located the relevant difference in the 
notion that ‘the “best interests” of the child standard is based on the implicit understanding that the 
ultimate goal of the Courts is to ensure that the child is nurtured into independent adulthood’, and ‘[i]t 
is the future adult that must be the Court’s primary consideration’: a consideration that does not apply 
with pets.’.‘ 
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with certainty which owner it favours,132 but we can interpret obvious markers of comfort and 
distress, and make sensible judgements on which environments might be better for them. For 
example, an important factor in the New York decision of Ramseur v Askins was the dog’s 
obvious anxiety when being separated from the defendant’s family.133 In the Vermont case of 
Hament v Baker, the trial court used the fact the dog was accustomed to a daily routine that 
involved going to the husband’s workplace (a veterinarian’s clinic) to judge that his welfare 
was best served by remaining with the husband.134 A similar emphasis on the status quo 
appears in Mitchell v Snider, from New York,135 and Placey v Placey, from Alabama.136 In the 
latter, the Court judged that a place with a yard was better for a dog than the ‘cramped quarters 
of a hotel room’.137 In some cases, dogs have been awarded to their primary caregiver, in much 
the same way a child might be: not as a reward to the caregiver for services rendered, but in 
recognition that their charge’s welfare is likely to be better secured that way.138 In others, 
owners who have demonstrated insufficient investment in their animals (by, for example, 
handing them to others to care for and not showing much concern for their fate) have been 
denied them in disputes.139  
The fundamental difference between a human baby and a fur baby is easily stated. The human 
is a person, and has rights. The non-human is not, and does not.140 If you begin from the 
premise that non-human animals are property, you cannot treat them like children.141 If the 
law moves away from this premise, new models of pet custody are possible. Indeed, alternative 
models are the Pets as Persons Model, Sentimentality Model, and Liminal Model.  
Each of these alternative models consider animals as something other than pure property. 
Equally crucial is that these alternative premises resonate with aspects of contemporary 
attitudes towards companion animals. For this reason, each model has a solid claim to being 
more socially conventional than the existing pet custody model, which is incongruent with 
contemporary attitudes towards pets. The article now proceeds on to discuss, in detail, these 
three alternative models for pet custody. 
A  ‘Pets as Persons’ Model 
There is an established body of philosophy and jurisprudence on animal personhood (for 
example, from Peter Singer and Gary Francione). There is even some (very limited) precedent 
for extending personhood to animals:142 or more commonly, extending the law’s reach to 
animals in areas once reserved for people (such as trusts and protection orders in domestic 
disputes).143 It is fair to say, though, that animal personhood remains a ‘fringe’ idea. We began 
the article with the Nonhuman Rights Project’s attempts to extend personhood to elephants 

 
132 However in Finn (n 125) 279 — a case in which the plaintiffs took in and cared for a cat they thought 
was a stray, but was actually owned by the defendant — the judge did suggest that the cat might have 
‘voted with its feet’ when it escaped from the plaintiffs’ home and made its way back to the defendant. 
See also Kemp v Osmond [2017] NSSM 25, [57]. 
133 Ramseur v Askins (2014) 997 NYS 2d 101 (‘Ramseur’). 
134 Hament (n 60), affirming the trial court’s approach. See also Foxx (n 57) 466. Hanent also indicated 
that the husband’s habit of treating the dog ‘like a dog’ was preferable to the wife’s habit of treating it 
‘like a child’: Hament (n 60) 462, 464. Cf England v England (2015) 454 SW 3d 912, 921 (‘England’) 
where a degree of ‘mothering’ (my term) of the parties’ ‘baby’ (the wife’s term), a dog, seems to have 
been taken as a positive. 
135 Mitchell v Snider (Civil Ct NY City, No CV-017738-14/NY, 18 March 2016) (‘Mitchell’). 
136 Placey v Placey (2020) 51 3d 374, 379 (‘Placey’). 
137 Ibid (Thomas J). 
138 England (n 134); Foxx (n 57) 466.  
139 SH v MS (NY Sup Ct, No 309513/17, 7 June 2019). 
140 Jessica Berg, ‘Of Elephants and Embryos: A Proposed Framework for Legal Personhood’ (2007) 
59(2) Hastings Law Journal 369, 372. 
141 White (n 69) 875. 
142 Pendergrast (n 111) (noting support for dolphin personhood in Indian law). 
143 Feger v Warwick Animal Shelter (2008) 59 AD 3d 68, 72 (‘Feger’). 
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and chimpanzees: but their optimism about the possibilities of American common law did not 
translate into legal success.  
A wide variety of animals are kept as pets.144 Finding a characteristic common to all that could 
be positioned as legally relevant in personhood debates would be difficult. It is, however, 
possible to have a system where only certain pets are subject to a ‘custody’ analysis, 
recognising their personhood, and others are subject to a ‘property’ analysis, in which they are 
things.145  
If there was to be a recognition of animal personhood, it would make sense for it to start with 
the most human-like animals (as they are the most analogous with the only universally-
acknowledged ‘natural’ person). The NRP’s cases, for example, have focused on a select group 
of animals that have certain ‘human’ characteristics, such as high intelligence, self-
recognition, emotional complexity and a degree of autonomy146 (as opposed to something very 
broad, like the capacity to suffer),147 and which are not domesticated (thus, not ‘central to 
contemporary Western economies or ways of life’ — that is, they lack a ‘designated use’).148 
However, the species that function as fur babies are not the ones that are most human-like.149 
Some characteristics that make an animal suitable as a companion resonate with human 
capacities, such as an ability to respond to human body language and emotion.150 Others would 
not be virtues in a contemporary free-spirited Australian: such as low or modest intelligence, 
pliability, and comfort with confinement. These are characteristics that let us feel it is ‘okay’ to 
keep them. The desire for autonomous action is the mark of a bad dog.151 Where possible, pets 
are trained or conditioned — indeed, bred — for compliance.152 Their will is subsumed to their 
master’s. If they run, they will be brought back. None of this is necessarily malicious: but if 
done to a human, it would constitute slavery.  

 
144 In a different context (damages for loss of pet companionship), Willett J of the Texas Supreme Court 
noted in Strickland (n 105) that ‘people form genuine bonds with a menagerie of animals, so which 
“beloved family pets” … would merit such preferred treatment? Domesticated dogs and cats only[?] 
Furry, but not finned or feathered? What about goldfish? Pythons? Cockatiels?’See also Rabideau (n 
106) 798–9, 802. 
145James Rachels, ‘Drawing Lines’ in Animal Rights: Current Debates and New Directions (Oxford 
University Press, 2004) 162, 164. Cf Mackinnon (n 116) 271. On different options for defining the scope 
of animals subject to ‘pet custody’, See Foxx (n 57) 472–3. The issues Foxx notes are not about 
personhood. For example, she notes that ‘[a] court or attorney may encounter ethical concerns if they 
allow a couple to spend a large amount of money litigating custody of an animal with a very short life 
expectancy’: At 473. 
146 Wise focuses on the degree to which a creature exhibits ‘practical autonomy’. Practical autonomy is 
not necessarily possessed only by human-like creatures or close relatives. However, we are surer that 
close relatives (like chimpanzees and bonobos) have it than more distant ones: Steven M Wise, ‘Animal 
Rights, One Step at a Time’ in Animal Rights: Current Debates and New Directions (Oxford University 
Press, 2004) 19, 39–40. See also Daniel Davison-Vecchione and Kate Pambos, ‘Steven M Wise and the 
Common Law Case for Animal Rights: Full Steam Ahead’ (2017) 30(2) Canadian Journal of Law and 
Jurisprudence 287, 295. 
147 See Davison-Vecchione and Pambos (n 146) 288, 295; DeMeo (n 74) 42–4; Epstein (n 68) 157; 
Rachels (n 145) 164. Cf Francione (n 72) 129–31. 
148 Kymlicka (n 81) 133. 
149 ‘Oddly, the sentimental attachment to animals is not well-correlated with genetic closeness, as is 
implicit in my noting that we can like some animals more than we like people. We are more closely 
related genetically to chimpanzees than to cats or dogs or falcons or leopards, but most of us like 
chimpanzees less than these other animals, which we find more glamorous or more beautiful.’: Richard 
A Posner, ‘Animal Rights’ 110 The Yale Law Journal 527, 536.  
150 ‘Many people who love and admire dogs as family members do so because of the traits that dogs often 
embody. These represent some of the best of human traits, including loyalty, trust, courage, playfulness, 
and love. … At the same time, dogs typically lack the worst human traits, including avarice, apathy, 
pettiness, and hatred.’: Bueckner (n 60) 377 (Andell J). 
151 Cf Harmina (n 55) [48] (Hoegg JA). Hoegg JA noted: ‘[d]ogs are possessive of traits normally 
associated with people, like … the ability to communicate and follow orders … ’ (emphasis added). 
152 Yeates and Savulescu (n 95) 352–3. 
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Moreover, some animals that have the person-like qualities of a good companion are not 
generally recognised as such, perhaps for cultural reasons. Pigs have many of the dog’s virtues 
— intelligence, trainability, sociability, and positive responses to human companionship.153 In 
Australia, they are not usually viewed as pets (and local government rules may make it difficult 
to keep them as such). It would be hypocritical to routinely use person-like characteristics to 
confer personhood sufficient for custody purposes on pets, and routinely ignore it in animals 
culturally positioned as food.154  
Assuming the problem of definition can be addressed, there is then a question of scope. 
Personhood indicates a capacity to bear rights, but not necessarily all the rights a person could 
have. Children are definitely people.155 However, they are subject to a form of stewardship and 
control (albeit one they will grow out of, in most cases). They do not have all the rights of a 
fully functional adult human (e.g. the right to vote). Pets could be governed by a similar 
model.156 They would have the rights appropriate to them, and lack the ones that are not,157 
just as corporations cannot have a right to bodily integrity and men cannot have a right to 
abortion.158 Species-specific rights for pets could include a right to have their interests 
accounted for in custody disputes. 
Fundamentally, though, there is a large ‘disconnect’ between personhood and the pethood 
paradigm. We anthropomorphise pets, to an extent, so that we can see something in them that 
we want, like affection. Yet if they were human, we could not buy them and keep them, no 
matter the quality of the cage.159 The nature of pethood is confinement and control, for the 
comfort of another: not choice, not self-direction, not parity. It relies on them being so much 
less than us that our controlling every aspect of their lives is doing them a favour. If pethood 
as an institution is to continue, the property status of pets cannot be swept away, any more 
than slavery makes sense if slaves are fully people.  
In terms of making a big statement — encouraging a fundamental rethink of the way humans 
relate to nonhuman animals — making animals people, rather than property, will definitely 
deliver.  

 
153 They can even learn their name, be trained to walk with a leash, and be toilet trained: RSCPA 
Australia, ‘Can Pigs Be Kept as Pets?’, RSPCA Knowledgebase (1 May 2019) 
<https://kb.rspca.org.au/knowledge-base/can-pigs-be-kept-as-pets/>. See also Singer (n 72) 119. ‘Pigs 
are curious and intelligent creatures and can make wonderful companion animals.’: Department of 
Primary Industries and Regional Development (WA), ‘Small Scale Pig Ownership’ (1 May 2018) 
<https://www.agric.wa.gov.au/pigs/small-scale-pig-ownership?nopaging=1>. 
154 On a Western Australian government website about pigs promising that pigs can make wonderful 
companion animals’, one is also assured they can offer extra income from the ‘lucrative markets for 
pork’: Department of Primary Industries and Regional Development (WA) (n 153). That is, of course, 
less surprising when one reads the closing thanks from Australian Pork Ltd for assistance in producing 
the material. 
155 Indeed, children are so self-evidently people that one of the proffered justifications for refusing to 
recognise personhood in something — its inability to take up responsibilities in exchange for the rights 
it receives — is simply not applied to them. It is obvious they are the exception. There is no need to make 
it an explicit stance. See People ex rel Nonhuman Rights Project, Inc v Lavery, 124 AD 3d 148, 152 n 3 
(Peters PJ) (Sup Ct App Div, 2014): 

To be sure, some humans are less able to bear legal duties or responsibilities than others. These 
differences do not alter our analysis, as it is undeniable that, collectively, human beings possess 
the unique ability to bear legal responsibility. Accordingly, nothing in this decision should be 
read as limiting the rights of human beings in the context of habeas corpus proceedings or 
otherwise. 

156 Sunstein (n 72) 1. 
157 Francione (n 72) 132; Pendergrast (n 111); Singer (n 72) 2; Peter Singer, ‘Ethics beyond Species and 
beyond Instincts: A Response to Richard Posner’ in Animal Rights: Current Debates and New 
Directions (Oxford University Press, 2004) 79. 
158 Singer (n 72) 2. 
159 ‘It matters not whether the particular form of slavery is “humane” or not; we condemn all human 
slavery’: Francione (n 72) 124. 
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The NRP cases demonstrate, though, that it is hard to make headway with an animal 
personhood model.160 It is too radical a rethink of the relationship between human and 
nonhuman to be accepted without a lot of groundwork going into the jurisprudence, and a lot 
of political activism shifting opinions161 (along with a lot of thought as to the implications of 
such a profound shift throughout the law).162 That is so even in the US, where animal 
jurisprudence is a more established field.  
In Australia, where animal jurisprudence is less developed,163 the chances of successfully 
implementing this model are currently minimal.164 That does not mean it is not worth 
discussing. It would be wise, however, to manage one’s expectations first. 
B  Sentimentality Model 
The ‘pets as people’ model looks to pets as creatures capable of having their own interests. The 
opposite end of the spectrum, unsurprisingly, is a far more anthropocentric model:165 one in 
which pets are treated differently from other types of property to reflect the special position 
they have in human lives. This is a system that offers concessions to human sentimentality as 
it is premised on valuing such sentimentality. 
On this model (henceforth the ‘Sentimentality Model’), we look less to reality than perception. 
Whether an animal actually has the capacities we ascribe to it is not the point. A dog’s 
friendship and enthusiasm might be pack instinct and anxiety when left alone. As long as the 
animal’s expressions trigger their owner’s friendship, enthusiasm, desire for play, and 
ultimately love, the owner will be invested in its welfare.166  
The framework for the Sentimentality Model is relatively straightforward, and at least part of 
it synchronises with Australia’s extant pet custody model. A court, in a property dispute, needs 
to do justice between the parties. If the parties have no particular affective investment in an 
item, the most important thing is likely the overall value, and the portion of it that an 
individual receives. Selling the property and splitting the proceeds is a viable solution. If an 
individual does have a strong affective investment in a piece of property, the matter is more 
complex. That the particular item goes to X rather than Y, or to no one, is important.167  
Pets attract substantial affective investment. Selling a dog and splitting the proceeds because 
the parties cannot agree on ownership will make only the most callous owners happy.168 Most 
pets are not good investments, in dry financial terms. Like children, they cost money to 
maintain, and the rewards they give are not usually pecuniary.169 A simple concession to 
human sentimentality would be to account for that in making distributions: to treat pets as 
something which cannot be subsumed into the general property solution. Like heirlooms or 
works of art, their sentimental value may mandate a special approach: a perspective adopted 

 
160 Kymlicka (n 81) 131. 
161 ‘A liberation movement demands an expansion of our moral horizons. Practices that were previously 
regarded as natural and inevitable come to be seen as the result of an unjustifiable prejudice’: Singer (n 
72) xii. For any sort of animal personhood to be plausible, it would also be necessary to disabuse the 
public of certain misconceptions regarding the implications: such as the notion that, with personhood 
rights, ‘a primate would be able to run for president of the United States’:DeMeo (n 74) 44. Note that 
technically, they can, given that humans are primates.) 
162 Davison-Vecchione and Pambos (n 146) 306. 
163 White (n 74) 853; Pallotta (n 9) 1. 
164 White (n 69) 875 n 116. 
165 On ‘humancentric’ vs animal rights approaches in general, see Posner (n 149) 537. 
166 Note the comment in Ineke R van Herwijnen et al, ‘The Existence of Parenting Styles in the Owner-
Dog Relationship’, ed I Anna S Olsson (2018) 13(2) PLOS ONE e0193471, 3 that ‘[d]ogs seem to exploit 
our tendencies towards empathy, nurturing and anthropomorphism, and tap into mechanisms that 
underlie parent-child relationships.’ 
167 See Henderson v Henderson [2016] SKQB 282, [30] (‘Henderson’); Houseman (n 106). 
168 Gardiner-Simpson (n 106) [8]; Kemp v Osmond (n 132) [7]. 
169 See Eason (n 62) 95; Harvey (n 72) 5. 
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in New Jersey,170 and perhaps possible to accommodate under existing distribution rules.171 
But the sentiment involved may be on another plane, as Friedman J explained in the case of 
Corso v Crawford Dog and Cat Hospital, Inc:172 

An heirloom while it might be the source of good feelings is merely an inanimate object 
and is not capable of returning love and affection. It does not respond to human 
stimulation; it has no brain capable of displaying emotion which in turn causes a 
human response. Losing the right to memoralize a pet rock, or a pet tree or losing a 
family picture album is not actionable. But a dog — that is something else. To say it is 
a piece of personal property and no more is a repudiation of our humaneness.173 

Indeed, given pets can sometimes take the place of children in a couple’s affections,174 or be a 
huge part of a child’s world,175 the investment could be intense. 
The relevant orders may have to be more complex than a once-and-for-all disposition. If the 
parties both have substantial affective investment in a pet, justice and fairness may demand 
that both of them be given access. Thus, there could be something like the residence and 
contact orders family lawyers are familiar with: recognising, contrary to the pure property 
analysis, that setting a visitation schedule for a dog is not like setting one ‘for a table or a 
lamp’.176 Alaska’s legislation was partly inspired by a court’s amenability to dog visitation,177 
and there are some precedents for pet custody and visitation arrangements178 (in an overall 
context of strong opposition).179 
A Sentimentality Model could be more equalising among the species than the personhood 
model. The focus is the feelings of the pet owner. An expressive and empathetic creature, like 
a dog, has an advantage over, say, aquatic life, because it is a lot easier to see a Labrador 
reciprocating affection than a neon tetra. If an individual subjectively feels a great attachment 
to their fish, though, no amount of philosophising will show their position to be weaker than 
the dog owner’s.  
There is a chance that a Sentimentality Model will lead to better outcomes for companion 
animals. It may heighten the chance a pet will become the property of the owner who is most 
invested in it. Alternatively, the pet may have the benefit of being cared for by two owners 
invested in it if some sort of shared custody is facilitated. It would depend partly on how much 
influence the ‘attachment’ consideration had in practice. 
However, the welfare of the pet is not the primary consideration here. It is a human-centred 
model, concerned with the happiness of pet owners. If the point of pet custody reform is to 
promote human happiness, that is well and good. For a strong advocate of animal rights or 
animal welfare, though, it is not a satisfying solution. The underlying premise is not what one 

 
170 Handy (n 8); Houseman (n 106).  
171 See, for example, Jarvis v Weston [2007] FamCA 1339, where a child’s attachment to his dog and 
fears for its safety led the Court to make orders designed to keep the dog and the boy together. 
172 Corso v Crawford Dog and Cat Hospital, Inc (1979) 415 NYS 2d 182. This was a bizarre case in which 
an animal hospital substituted the body of a cat for that of a poodle in a funerary casket to hide the fact 
it had wrongly disposed of the latter. Unfortunately, the owner opened the casket at the funeral. 
173 Ibid 183. 
174 See Babcock (n 9). See also Herwijnen et al (n 166); Laurent-Simpson (n 104); Pallotta (n 9) 2.  
175 Gail Gross, ‘The Benefits of Children Growing Up With Pets’, HuffPost (7 June 2015) 
<https://www.huffpost.com/entry/the-benefits-of-children-growing-up-with-pets_b_7013398>. 
176 Montemuro J in Desanctis v Pritchard (2002) 803 2d 230, 232: stating that this is the correct 
analogy. See also Arcaro (n 60) 24. 
177 See Juelfs (n 62); Handy (n 8). 
178 Arcaro (n 60) 23–4; Arrington (n 59). See also Van Arsdale v Van Arsdale (Conn Super Ct, No 
FA114021194, 15 March 2013). 
179 This is based largely on the need for courts to provide the parties with finality in judgments and their 
unwillingness to ‘get into the flora or fauna visitation business’: Nuzzaci (n 130); Babcock (n 9); Arcaro 
(n 60) 22, 25. See also Bennett v Bennett (1995) 655 2d 109; DeMeo (n 74) 44; Eason (n 62) 86, 94–5, 
100–1; Foxx (n 57) 467–8; Hament (n 60); Prim (n 58); Travis (n 62) 460–1; Whitmore (n 110). 
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would hope for, and the role the interests of the animal actually plays is limited. It is perhaps 
the easiest to accommodate in existing law because it does the least: which is very much a 
‘good news, bad news’ situation. 
C  ‘Liminal’ Model 
When humans are emotionally invested in their children, there is a ‘selfish’ (in a non-
pejorative sense) component: they want their children with them. There is another layer to 
their investment, though. They want their children to prosper and be happy, even when they 
are parted from them. They recognise that children are valuable in themselves, and have their 
own interests as distinct beings which will not always coincide with what would be most 
gratifying for their parents in the short term. That ‘nobler’ type of affect manifests imperfectly 
in the real world. It is easy to agree that the best interests of the child should be the paramount 
consideration in residence determinations — until a judge decides that the best interests of 
your children are not secured by them living with you. Abstracting out from the individual to 
society, though, confidence in the system increases if it is known that the interests of children 
— a cherished, yet vulnerable, group — are safeguarded. 
As pets still fit, legally and to a large extent culturally, within the property model, one cannot 
assume the same degree of deference will be given to their welfare over the autonomy of their 
owners. There is generally little pressure for owners to think that what is best for their animals 
may be different from what they (the owners) desire. Nonetheless, so far as companion 
animals are recognised as having their own interests — if only because they have their own 
welfare — a society might make a more pet-friendly determination. 
To adopt such a reform, the law cannot treat animals as pure property: but it does not have to 
recognise them as people, either. It could start from a premise that the Australian community 
already adopts, albeit without much reflection: non-human animals are ‘kind of, but not really’ 
property. They can be sensibly analysed as a category of property: they are the subject of a 
‘bundle of rights’, including the right of alienation. But it is an uneasy classification. They are 
in a category unlike the others.180 Pets are in a ‘liminal’ space: not quite one thing, not quite 
the other. They are semi-people or semi-property, or ‘property plus’.181 They would not need 
all the rights a human person has for pet custody to work, but they would need this one: the 
right to have their interests taken into account when property distributions are made in 
separation proceedings. 
The strongest model would be the closest analogue to child custody, where the best interests 
of the child are paramount: a ‘best interests of the pet’ model. There is some case law from the 
US in which courts have borrowed elements from child custody cases in making pet-focused 
decisions,182 but with few exceptions ‘even the decisions employing custody or custody-like 
considerations to dog disputes have uniformly rejected the application of a “best interests” 
standard’.183 The assumption tends to be that ‘[h]owever strong the emotional attachments 
between pets and humans, courts simply cannot evaluate the 'best interests” of an animal’,184 
and that companion animals are not worth the extraordinary consumption of time and 
resources that goes into an assessment of a child’s best interests.185  

 
180 Morgan (n 60) 633; State v Sheperd, (2017) 170 3d 616, 623. See also Andell J in Bueckner (n 60) 
377 (‘simple property concepts cannot reflect the complex reality of the relationships between humans 
and their pets. … I consider them to belong to a unique category of “property” that neither statutory law 
nor caselaw has yet recognized’). 
181 DeMeo (n 74) 44. 
182 Arcaro (n 60) 23–4; Eason (n 62) 92–4; Travis (n 62) 456–7. See, e.g., Placey (n 136) 379. 
183 Travis (n 62) 457. 
184 Morgan (n 60) 633; Houseman (n 106) 28; Travis (n 62) 457–9.  
185 Travis (n 62) 458–9. Cf Adjudicator Slone in the Nova Scotia Small Claims Court case of Kemp v 
Osmond (n 132) [3] in which it was noted ‘[i]n a more perfect world there would be special laws 
recognizing pets as living, feeling creatures with rights to be looked after by those who best meet their 
needs or interests, and there would be specialized accessible courts to determine the “best interest of 
the dog,” as there are for children in the Family Courts.’ 
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Another option is to adopt a ‘best interests of all concerned’ or ‘best interests of the family’ 
model. Under this approach, one ‘person’s’ interests are not the overriding consideration — 
certainly not their property interests — and the concept of ‘interest’ in play is broad. It is quite 
possible that ‘intangible, highly subjective factors’ will win out over ‘the ordinary indicia of 
actual ownership or right to possession such as title, purchase, gift, and the like’.186 For 
example, the special place pets have in the lives of children (as friends, as substitute siblings, 
as teachers of empathy) may be a factor encouraging the court to keep pets and children 
together. Their role as companion, alleviating loneliness, may be more significant to one 
spouse than another, and that might be decisive in the right case.187  
More importantly, for present purposes, the animal is recognised as having its own interests 
worthy of consideration. That a dog has a role in decreasing its owner’s anxiety would not 
necessarily be more significant than the fact the owner has a role in increasing the dog’s 
anxiety. 188  
Such an approach has surfaced in New York, in cases such as Raymond v Lachmann189 and 
Travis v Murray.190 Courts have been prepared to depart from the traditional property 
analysis and ‘recognize that animals are undoubtedly more significant than a chair, table or 
other piece of property’.191 There is also some scholarly support for it.192 
On a ‘liminal’ model, it is not necessary to treat every type of pet the same. How we approach 
the species depends on the extent to which they exhibit whatever characteristic we take as 
important to the creature’s moral worth. The characteristics may simply be the ones which 
determine how amenable the species is to the type of ‘best interests’ analysis custody disputes 
involve.  
‘In-between’ models such as the liminal model are not unknown in jurisprudence. Favre, for 
example, has a model of equitable self-ownership for animals which could be viewed as ‘kind 
of, not really’ ownership. It is similar to a trust in the following respect. A trustee is in some 
respects the owner of property, though not in others. To explain, a trustee holds the legal title 
to property, on trust, for the benefit of another who is also in some respects the owner, that is, 
the beneficiary (holding the beneficial title). As described in the paragraph below, in Favre’s 
model, ownership of an animal is also divided into the legal and the equitable. He favours the 
term ‘guardian’ for animals, as opposed to ‘trustee’,193  
Under Favre’s model, the ‘self-owned’ animal is the beneficiary of duties derived from two 
main sources: ‘anticruelty laws and the concepts developed for defining the parent-child 
relationship’.194 As with the parents of a child, the guardians of a pet would have a broad 
(though not unlimited) discretion to determine what is in the pet’s best interests: but on a 
relationship breakdown, the parties may have very different ideas. If they cannot agree, then 
the court must step in: and ‘[t]he issue will not be resolved by reference to who wrote the check 

 
186 Travis (n 62) 455–6 (Cooper J). 
187 Eason (n 62) 98–100. 
188 Travis (n 62) 460; Foxx (n 57) 468–9. ‘[T]he court considers who is in the best position to meet the 
dog’s daily physical and emotional needs based on a healthy, active lifestyle, time constraints, type of 
home and yard, emotional bond, safety concerns, financial ability, opportunities to socialize with other 
dogs, access to dog-friendly parks and outdoor activities and access to veterinary care and pet stores.’: 
Per Edwards J in Mitchell (n 135). 
189 Raymond v Lachmann 264 AD 2d 340 (Sup Ct App Div, 1999).  
190 Travis (n 62); Arcaro (n 60) 24; Finn (n 125); Mitchell (n 135); SH v MS (n 139).  
191 SH v MS (n 139); Finn (n 125) 277–8; Hennet v Allan (2014) 43 Misc 3d 542, 546 (‘Hennet’); Mitchell 
(n 135); Ramseur (n 133). Per Cooper J’s estimation in Travis (n 62) 449, 453‘pet custody’ cases in New 
York were still a rarity at the time of that judgment (2013). Further, Cooper J described a ‘slow but 
steady move in New York case law away from looking at dogs and other household pets in what may be 
seen as an overly reductionist and utilitarian manner’. Cf Dubin (n 130) concerning Rhode Island. 
192 See e.g., Eason (n 62). See also Handy (n 8). 
193 Favre (n 10) 234, 242. 
194 Ibid 243. 
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for [the pet] or which human wants [the pet] the most, but rather what is in the best interests 
of [the pet]’.195 
If the guardian model is held to be closely analogous to guardian and human child, we have 
something akin to the full personhood model, with correspondingly strict obligations. A good 
guardian, as Fruh and Wirchnianski note, has a ‘basic concern’ or ‘foundational drive … to 
fulfill her child’s best interests’.196 
Fruh and Wirchnianski believe such a guardianship model is inappropriate for pets. It makes 
the pet’s interests ‘a near constant and often-decisive presence in the guardian’s deliberations’, 
and introduces ‘a problematic moral priority for [their] companion animals’197 (which they 
illustrate with hypotheticals about dogs and humans on a lifeboat, choosing whether to give 
braces to one’s daughter or one’s dog, and deciding whether to save a beetle from a burning 
building).198 
Will Kymlicka has an approach which, while not strictly liminal — it is grounded in an alternate 
basis than personhood, not partial personhood199 — could have something of the same effect. 
In his view, arguing through a personhood/property framework presents reformers with a 
dilemma. Substantial change is not possible while animals are still viewed as property. While 
they are things, they will be exploited. But extending personhood to animals is not politically 
feasible.200 His solution ‘is to get domesticated animals included into other legal categories 
such as “workers” or “members of the family” which carry with them social standing and social 
rights, even if not full legal personhood’.201  

[H]aving taken [domesticated animals] out of the wild, and bred them to live and work 
alongside us, we must accept that they are now members of a shared society, and that 
society belongs to them as much as to us.’202  

He refers to this as the ‘social recognition strategy’.203 Companion animals, for example, are 
recognised as part of the family unit, with more than instrumental value.204 
Because companion animals are recognised as family members, and referred to as such (in a 
display of ‘interspecies we-ness’),205 some of the protections that ordinarily apply to family 
members would also apply to them: including some drawn from child custody cases.206  
Kymlicka does not think this model is more just. He explicitly states that justice for 
domesticated animals requires recognition of their personhood. Personhood is what grants 
important negative rights — ‘such as the right not to be killed, experimented on or enslaved’.207 
‘Membership without personhood is a radically precarious and unjust status.’208 However, the 
strategy is politically feasible, and may help make the personhood model more viable in the 
long-term.209 

 
195 Ibid 244.  
196 Fruh and Wirchnianski (n 78) 61. 
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200 Ibid 124–5. 
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203 Ibid 125. 
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205 Ibid. 
206 See Ibid 138, 150. Working animals, by contrast, establish membership rights ‘through relations of 
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207 Ibid 135,153–4.  
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209 Ibid 125–6, 153.He concedes ‘[i]t is far too early to make confident assertions about the efficacy of 
this strategy, in part because it is largely untested.’ 
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It is also possible to focus directly on the ‘special relationship’ between companion animals 
and humans, and hold that our ‘primary moral obligation … is to develop, nurture, respect, 
and protect’ it.210 Jean Harvey favours such a model as an antidote to a ‘utilisation with 
safeguards’ paradigm (in which the animal’s welfare is likely to be protected only as far as is 
convenient for humans). The ethic arises from ‘the deep and abiding affection the animals give 
and seek, the profound emotional and physical vulnerability they face because of it, and the 
blunt fact that humans in general control the relationship and have the power either to 
treasure or betray their animal companions’.211 Treating animals purely as property 
undermines the special relationship: indeed, has the potential to sever it completely.  
Putting the ‘special relationship’ front and centre in a pet custody dispute takes us far from a 
property model. It could lead, for example, to a recognition of the need to facilitate the 
maintenance of a relationship with both ‘parents’. That does not sit well with the one-time 
distribution decision at the core of the property model, but it is analogous to the Family Law 
Act’s model for children. 
Part-way approaches may not be as intellectually satisfying as a straight ‘personhood’ or 
‘property’ analysis, if one seeks closure. Because the latter are binary philosophies (it is a 
person, and has rights, or it is property, and does not), they are easy to apply. A model 
recognising a thing that is not quite property, not quite person, but with aspects of both — a 
type of liminal being — could be a difficult thing to ‘square’, conceptually. There are also 
serious questions as to how much good such a half-measure can do. Mackinnon has asked: ‘If 
qualified entrance into the human race on male terms has done little for women — granted, 
we are not eaten, but then that is not our inequality problem — how much will being seen as 
humanlike, but not fully so, do for other animals?’212 
Still, the liminal model meets the community and the courts closer to where they are at. Favre 
writes: ‘If the next step for animal jurisprudence continues to be spoken in terms of traditional 
property concepts, then the judges and lawmakers will be more comfortable in pushing the 
process along.’213 Indeed, in the New York case of Hennet v Allan,214 Lynch J indicated the 
courts should ‘take the next step in recognizing that pets are more than just “personal 
property” when it comes to resolving a dispute between owners’ and view them as a ‘special 
category of property.’215  

V   Conclusion: A Special Place in the Heart, A Special Place in the Law 
It is difficult for the law to be more sensible than the jumble of conflicting concepts and 
ingrained doublethink it must apply to.216 As long as humanity’s relationship with nonhuman 
animals is riddled with inconsistency, jurisprudentially unsatisfying legislation may be the 
best we can hope for. To resolve the conflicting, unsatisfying and inconsistent nature of today’s 
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laws; it makes sense to recognise pets as more than property in the law. As such, the authors 
suggest that Australia would be well served by adopting an alternative model (without 
expressing a preference for a particular model) for pet custody, which would better accord with 
modern Australian attitudes towards pets. Currently, Australia’s pet custody model is 
anachronistic and no longer in sync with Australian attitudes. In 1994, in the US case of 
Bueckner v Hamel, Justice Andell relevantly stated: 

The law must be informed by evolving knowledge and attitudes. Otherwise, it risks 
becoming irrelevant as a means of resolving conflicts. Society has long since moved 
beyond the untenable Cartesian view that animals are unfeeling automatons and, 
hence, mere property.217 

As Kymlicka writes, ‘A lot is happening in animal law, around the world, at a speed that makes 
it difficult to keep up with the changes.’218 Recent international developments have made pet 
custody more thinkable — and less socially unconventional — than it used to be. There is ‘a 
growing gulf between the self-understandings of average citizens and the rules of the law, 
which is a source of growing frustration for many citizens, who are calling for the law to move 
[companion animals] out of the property box into the category of family member.’219 ‘The 
social reality is that [companion animals] are members of the family, and whenever the law is 
so far out of touch with social realities, it needs to adapt, and indeed it is adapting on these 
issues of custody … ’220 
Whether Australian jurisdictions should legislate to accommodate pet custody is a complex 
question with many moving parts. ‘[C]ustody battles are expensive, difficult, and emotionally 
tolling experiences for all parties involved’, burdensome on the courts, and complicated, given 
the ‘enormous amount of information’ a court needs to make a best interests finding.221 It is 
not clear that extending those battles to pets would be practical, all things considered, and it 
is not clear what shape reform should take. What is clear is that there is enough intellectual 
substance behind the core ideas of pet custody not to be flippant or dismissive. Modern child 
custody, after all, is only possible because of a paradigm shift. Children, too, were once viewed 
as property, subject to the rights of an owner.222 
Given the unique relationship between pets and humans in Australia, this article has argued 
that family law should not consider animals to be mere chattels. Such a regime may better 
reflect the special place that companion animals have in Australian society. It would consider 
our social understanding that pets are family members.  
As the Court stated in the New York case Travis v Murray, ‘matrimonial judges spend 
countless hours on other disputes that do not rise to a level of importance anywhere near that 
of children’.223 ‘If judicial resources can be devoted to such matters as which party gets to use 
the Escalade as opposed to the Ferrari, or who gets to stay in the Hamptons house instead of 
the Aspen chalet, there is certainly room to give real consideration to a case involving a 
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treasured pet.’224 It is quite possible that many Australian pet owners might agree with such a 
statement.  
 

*** 

 

 
224 Travis (n 62) 460 (Cooper J). See also Arcaro (n 60) 26; Harmina (n 55) [59] (Hoegg JA). Foxx uses 
the example of Leona Helmsley’s multi-million dollar testamentary gift for her dog ‘Trouble’ to help 
assert there are ‘individuals [who] would not find the aspect of fighting over a dog comical’: Foxx (n 57) 
456–7. See also Yeates and Savulescu (n 95) 351. 
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The Cadaveric Organ Shortage: a result of Australia’s  
organ procurement framework? 

Jack Hassall* 
Organ donation and transplantation are effective and well-established treatments, 
often employed to save lives or significantly improve quality of life. In Australia, organ 
donation is a respectable – indeed, ‘noble’ – cause, garnering nation-wide support. 
However, despite Australia’s stated support for organ donation, low levels of actual 
organ donation (distinct from stated intention to donate) fail to keep abreast with 
demands for transplantation. With the increased incidence of lifestyle diseases, this 
demand is anticipated to grow exponentially. This article argues that Australia’s organ 
donation and transplantation sector needs significant reform if the supply is to meet 
the demand. Indeed, the nation’s low rate of donation is a testament to the inadequacy 
of its current system. A lack of harmonisation in the laws and policy used to regulate 
organ and tissue selection, removal and allocation for transplantation are among the 
barriers identified that limit the supply of organs from potential donors. This article 
explores such barriers and provides evidence-based advice and recommendations to 
develop a long-term strategy to increase organ donation rates. In doing so, it identifies 
a reform process to translate these recommendations into legislative and policy reform, 
with aim to confront a persisting issue of health policy that has a profound and 
detrimental effect upon lives across Australia. 

 
I  INTRODUCTION 

A  Background and Scope 
Organ donation and transplantation are ‘effective and well-established treatment[s]’, 
involving the retrieval of a ‘relatively scarce resource’ from donors for transplantation into 
compatible recipients, generally in replacement of a failing or failed organ.1 Science now 
enables whole organs, including the heart, lungs, liver, pancreas and kidneys to be donated, as 
well as organ components and tissues such as the ‘heart valves, corneas, tendons and skin’.2 
The objective of donation is to ‘save lives or significantly improve quality of life’, owing to the 
fact that transplantation is a ‘vital, and often last resort treatment for many illnesses and 
diseases’.3 The law distinguishes between live and cadaveric donation, that is from a donor 
who is alive and from someone who is dead.4 This article engages with Australian law 
regarding cadaveric donation, including questions relating to that law’s impact on donation 
and transplantation rates and outcomes, and the potential application of mandatory post-
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National Health and Medical Research Council, Australian Government, Organ and Tissue Donation 
After Death, For Transplantation: Guidelines for Ethical Practice for Health Professionals (Report, 
March 2007) 4 (‘Organ and Tissue Donation After Death, For Transplantation’). 
2 Matthew Thomas and Michael Klapdor, ‘The Future of Organ Donation in Australia: moving beyond 
the ‘gift of life’’ (Research Paper No 11, Parliamentary Library, Parliament of Australia, October 2008) 
(‘The Future of Organ Donation in Australia’). 
3 National Clinical Taskforce on Organ and Tissue Donation, Final Report: Think Nationally, Act 
Locally (Final Report, Department of Health and Ageing, January 2008) 11 (‘Think Nationally, Act 
Locally’).  
4 Cadaveric donation refers to donation occurring after an individual is pronounced medically deceased 
– a process governed by Australian state and territory legislation: Transplantation and Anatomy Act 
1978 (ACT) ss 30 and 45; Human Tissue Act 1983 (NSW) ss 26 and 33; Transplantation and Anatomy 
Act 1979 (NT) ss 21 and 23; Transplantation and Anatomy Act 1979 (Qld) s 45; Death (Definition) Act 
1983 (SA) s 2; Human Tissue Act 1985 (Tas) ss 25A and 27A; and Human Tissue Act 1982 (Vic) ss 26(7) 
and 41. 
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mortem ‘harvesting’ of organs as described by the ‘Spanish Model’. It does not engage with 
proposals for the sale of human organs and tissue, akin to overseas markets for blood and 
gametes.5 
In Australia, cadaveric organ donation and transplantation are governed by legal frameworks 
operating in each state and territory,6 given the Commonwealth does not have an express 
power and has not enacted authoritative statute to regulate this area.7 Despite minor 
differences between state and territory legislation, all jurisdictions employ the same broad 
‘opt-in’ legislative default for donation.8 Under an opt-in system, cadaveric donation 
presupposes an individual’s express and informed consent.9 It is premised upon the altruistic 
donation of organs ‘without expectation of reward or even acknowledgement by those who 
benefit’.10  
Altruistic organ donation under an opt-in system is a respectable – indeed, ‘noble’ – cause that 
has garnered support from the general public, and is extolled by governments and 
organisations in Australia.11 However, despite Australia’s stated support for and positive 
outlook on opt-in donation,12 the nation is unable to maintain a steady supply of organs equal 
or near equal to demand, contributing to a disparity between the supply and demand of 
organs.13 
A national survey on Australian organ donation and transplantation activity published in 2021 
revealed that at any one time approximately 1,650-1,700 Australians are waitlisted for 
transplantation per annum.14 An additional 12,000 are on dialysis – many of whom require a 
kidney transplant.15 As compared against the reported 1,444 organs received from 548 donors 

 
5 See, eg, Wendy Elizabeth Bonython and Bruce Baer Arnold, ‘Privacy, Personhood and Property in the 
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March 1991) 3. 
11 Tom Faunce, ‘New Australian Federal Organ and Tissue Donation Legislation: Enhanced Transplant 
Services but Not “Opt-Out”’ (2009) 16 Journal of Law and Medicine 590, 590 and 591.  
12 See, eg, Organ and Tissue Authority, 2019 Australian Donation and Transplantation Activity Report 
(Activity Report No 1, January 2020) <https://donatelife.gov.au/about-us/strategy-and-
performance/our-data#accordion-0-0> (‘Organ and Tissue Authority 2019 Report’); Organ and Tissue 
Authority, 2020 Australian Donation and Transplantation Activity Report (Activity Report No 1, 
January 2021) <https://donatelife.gov.au/about-us/strategy-and-performance/our-data#accordion-
0-0> (‘Organ and Tissue Donation 2020 Report’); and Philippe Steiner, ‘Gifts of Blood and Organs: 
The Market and “Fictious” Commodities’ (2003) 44 Revue Françoise de sociologie 146, 155-156. 
13 Organ and Tissue Authority 2019 Report (n 13) 2; and Organ and Tissue Donation 2020 Report (n 
13) 4. 
14 Organ and Tissue Authority 2019 Report (n 13) 2; and Organ and Tissue Donation 2020 Report (n 
13) 4. 
15 Organ and Tissue Authority 2019 Report (n 13) 2; and Organ and Tissue Donation 2020 Report (n 
13) 4. 
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in 2019,16 and the 1,270 organs received from 463 donors in 2020,17 the number of individuals 
waitlisted exceeded the supply of organs by approximately 206-256 in 2019, and 380-430 in 
2020.18 Consequently, low levels of actual organ donation (distinct from stated intention to 
donate)19 continue to fail to ‘keep abreast with demands for transplantation’.20 Moreover, as 
Australia’s population ages, and with the increased incidence of lifestyle diseases including 
obesity and type 2 diabetes,21 the demand for organs is anticipated to grow exponentially.22  
The increasing disparity between organ supply and demand necessitates a viable means to 
translate Australia’s stated commitment to organ donation into a substantive approach to 
improve actual organ donation rates.23 In the search for a sustainable solution to Australia’s 
organ shortage, there has been considerable public advocacy for the implementation of an 
‘opt-out’ system (that is a presumed consent system) of organ donation.24 Under an opt-out 
system, ‘a deceased individual is classified as a potential donor in absence of [express] 
opposition to donation before death’, typically with disregard for the wishes of that person’s 
next-of-kin.25  
Advocates of the opt-out system rationalise the need for its implementation based on 
statistical evidence indicating a correlation between the enactment of opt-out legislation in 
developed international countries and increased donation rates of up to 25-30%.26 By way of 
illustration, reference is often given to the world’s ‘gold standard’ for organ donation – Spain 
– achieving a rate of 49.61 dpmp (donations per million population), as compared to 
Australia’s 21.6 dpmp.27 The wide variation between donation rates in opt-in versus opt-out 
countries such as Spain ‘strongly suggests that this is one area of health policy where the right 
legislation can play an important role’ in improving donation and transplantation rates and 
outcomes.28  

 
16 See Organ and Tissue Authority 2019 Report (n 13) 2. 
17 Ibid. 
18 This data does not account for those individuals placed on dialysis and requiring a subsequent kidney 
transplant.   
19 Faunce (n 12) 590-591 (emphasis added). 
20 Think Nationally, Act Locally (n 4) 11. See generally Organ and Tissue Donation 2020 Report (n 13). 
21 The Future of Organ Donation in Australia (n 3). 
22 Think Nationally, Act Locally (n 4) 11. 
23 See, eg, The Future of Organ Donation in Australia (n 3); Think Nationally, Act Locally (n 4) 157 
(emphasis added); and P M McEwen, ‘Valid informed consent: the key to increasing supply of organs 
for transplantation?’ (2005) 7 Critical Care and Resuscitation 246, 246. 
24 Bhatia (n 2) 947. See generally The Future of Organ Donation in Australia (n 3). 
25 Alberto Abadie and Sebastian Gay, ‘The impact of presumed consent legislation on cadaveric organ 
donation: A cross-country study’ (2006) 25 Journal of Health Economics 599, 600. See also Robert M 
Veatch and Lainie F Ross, Transplantation Ethics (Georgetown University Press, 2nd ed, 2015) 154-159; 
and Harriet Etheredge, ‘Assessing Global Organ Donation Policies: Opt-In vs Opt-Out’ (2021) 14 Risk 
Management and Healthcare Policy 1985, 1986. Cf David Shaw, ‘Presumed consent to organ donation 
and the family overrule’ (2017) 18(2) Journal of the Intensive Care Society 96, 96.  
26 Amber Rithalia et al, ‘Impact of presumed consent for organ donation rates: a systemic review’ (2009) 
338 British Medical Journal 284, 287; McEwen (n 24) 246; Abadie (n 26) 599; Adam Ashrad et al, 
‘Comparison of organ donation and transplantation rates between opt-out and opt-in systems’ (2019) 
95 Kidney International 1453, 1454; and A Zúñiga-Fajuri, ‘Increasing organ donation by presumed 
consent and allocation priority: Chile’ (2015) 93(3) Bulletin of the World Health Organization 199, 199. 
See generally Karthik K Tennankore et al, ‘Perspectives on Opt-Out Versus Opt-In Legislation for 
Deceased Organ Donation: An Opinion Piece’ (2021) 8 Canadian Journal of Kidney Health and Disease 
1, 2.  
27 As of the 5th of November 2021. IRODaT, ‘Donation Activity Charts’, Worldwide Actual Deceased 
Organs Donors 2019 (PMP) (Web Page, 2021) <https://www.irodat.org/?p=database#data>. See also 
Brian Willis and Muireann Quigley, ‘Opt-out organ donation: on evidence and public policy’ (2014) 
107(2) Journal of The Royal Society of Medicine 56, 57; and Rithalia (n 27) 287. 
28 Faunce (n 12) 590-591. 
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Despite positive public opinion and persuasive quantitative evidence, an opt-out system of 
donation has yet to be introduced within Australia as it ‘would most likely be destabilising’.29 
Accordingly, governments and institutions have recommended against the introduction of an 
opt-out system within Australia,30 relying upon published evidence suggesting ‘that legislative 
change [to an opt-out system] in isolation [would not] bring about a substantial increase in 
donation rates’31 and could not ‘explain the variation between Australia’s opt-in system and 
opt-out countries such as Spain’.32 Several confounding factors other than legislative consent 
defaults were hypothesised to affect donation rates in the literature.33 They include 
harmonisation (or lack thereof) of the donation and transplantation legislation and policy,34 
the donor registration system employed, as well as ethical, socio-cultural and religious 
determinants – although their relative importance is unclear.35  
As a result, ostensible risks of legislative intervention have reduced government willingness to 
initiate moves to enact opt-out legislation,36 with official sources concluding ‘there is no clear 
correlation between opt-out [legislation] and better performance in organ donation’.37 For this 
reason, legislative, institutional and private-sector efforts for the past decade have remained 
focused on developing and capacitating Australia's existing system.38 Yet, the ‘need for 
transplantation [continues to] exceed the availability of organs’ in 2021.39  
Consequently, concern that Australia’s system in its existing form cannot meet current organ 
demands remains an ongoing source of apprehension for the thousands of Australians 
awaiting organ transplantation per annum.40 Hence, this article argues that Australia must 
again consider prospects of reform if a viable solution to the organ shortage is to be discerned.  
The call for reform provides space for the legal and administrative critique of Australia’s 
existing system in order to establish and implement a framework capable of mitigating the 
organ shortage, meeting future demand for organs, and achieving nation-wide best practice. 
Accordingly, this article fills that space/ gap by critically analysing material from primary and 
secondary sources using a qualitative and quantitative approach to provide evidence-based 
advice and recommendations to develop a long-term strategy to increase organ donation rates. 
In doing so, this article confronts squarely a persisting issue of health policy that has a 
profound and detrimental effect upon Australian citizens and their families. Its 

 
29 Think Nationally, Act Locally (n 4) 157. 
30 See, eg, Think Nationally, Act Locally (n 4); Legislative Council Select Committee, Parliament of 
Tasmania, Organ Donation (Parliamentary Paper No 15, 2008) (‘Select Committee of Tasmania’); 
Review of Organ and Tissue Donation Procedures Select Committee, Parliament of Queensland, Organ 
and Tissue Donation: Report of the Review of Organ and Tissue Donation Procedures Select 
Committee (Parliamentary Paper No 52, October 2008) (‘Select Committee of Queensland’); Standing 
Committee on Uniform Legislation and Intergovernmental Agreements, Parliament of Western 
Australia, Organ Donation and Transplantation (Parliamentary Paper No 25, 2000) (‘Standing 
Committee of Western Australia’); and New South Wales Ministry of Health, Parliament of New South 
Wales, Increasing Organ Donation in NSW (Discussion Paper No 1, August 2012) (‘Increasing Organ 
Donation in NSW’). 
31 Think Nationally, Act Locally (n 4) 157 (emphasis added). See also Compassion, Not Commerce (n 
6) 44; and Ashrad (n 27) 1453. 
32 Petru Cotrau et al, ‘Consent Model, Opt-in/Opt-out System, and Organ Donation Rates in European 
Union Countries’ (2019) 42(1) Applied Medical Informatics 36, 37. 
33 Abadie (n 26) 600. 
34 Willis (n 28) 57. 
35 Kidney Health Australia, Kidney Health Australia Submission: Legislative Council Inquiry into 
Organ Donation in Victoria (Report, May 2011) 3. 
36 Think Nationally, Act Locally (n 4) 157; and Etheredge (n 26) 1985. 
37 Think Nationally, Act Locally (n 4) 15, 147 and 157 (emphasis added). See also Compassion, Not 
Commerce (n 6) 44. 
38 Think Nationally, Act Locally (n 4) 15.  
39 Organ and Tissue Authority 2019 Report (n 13) 2; Organ and Tissue Donation 2020 Report (n 13) 
2. See also The Future of Organ Donation in Australia (n 3); and IRODaT (n 28). 
40 McEwen (n 24) 246. 
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recommendations include proposals for legislative and policy reform alongside providing 
altruistic, ethical and compassionate advice to ensure Australians are provided with the 
highest standard of care.41 
In addition to providing a credible analysis of organ donation and transplantation laws and 
policy, this article aims to identify a viable reform process to translate its recommendations 
into legislative and policy reform.42  
This article is divided into six parts – the first being this introduction. Part II is foundational. 
It evaluates and critiques the legislative instruments, policy, and medical infrastructure 
underpinning organ donation and transplantation practices within Australia. Relevant 
considerations of that review include the origins and nature of existing governance, 
comprising Australia’s legislative frameworks and the clinical and ethical guidelines for 
cadaveric organ and tissue donation and transplantation.  
In Part III, key findings of that review are explicated. It identifies and considers several 
structural impediments within Australia’s organ donation and transplantation system that 
impede attempts to overcome the organ shortage, meet future organ demand, and achieve 
nation-wide best practice. A lack of harmonisation in the laws and policy used to regulate 
organ and tissue selection, removal and allocation for transplantation are among the barriers 
identified that limit the supply of organs from potential donors. Part III informs this article’s 
subsequent statement of recommendations in Part IV. 
Accordingly, Part IV provides evidence-based advice and recommendations, comprising wide-
ranging legislative and infrastructural reform, to overcome structural impediments within 
Australia’s existing system in the areas most likely to yield sustainable results over the long-
term. As a part of its recommendations, this article calls for the harmonisation of state and 
territory legislation and policy to generate Commonwealth oversight, as well as calling for 
greater community participation in the development of a cogent donation framework, rather 
than continued reliance on a small number of stakeholders to develop that framework. 
Part V provides a ‘strategic roadmap to reform’ and explicates the steps required to translate 
this article’s recommendations into legislative and policy reform.  
Finally, Part VI brings together the contents of this article and re-states its aims. It highlights 
the importance of reform to achieve a ‘gold-standard’ organ donation and transplantation 
system capable of overcoming the organ shortage, meeting future demand for organs, and 
achieving nation-wide best practice. 

B  Methodology  
To critically analyse organ donation and transplantation laws and policy in Australia, this 
article draws on both qualitative and quantitative analysis with a focus on doctrinal and 
comparative law research methods. A qualitative approach was imperative to characterising 
and comparing legal principles and practice regarding organ procurement, conducive to 
discerning the efficacy of Australia’s existing regime. A quantitative approach was 
advantageous in evaluating the ability of existing governance to increase or decrease donation 
and transplantation rates. The quantitative analysis took the form of a cross-country statistical 
assessment of organ donation and transplantation rates,43 and includes statistical data derived 
following the first identified ‘novel case’ of COVID-19.  

 
41 Australian and New Zealand Intensive Care Society, The Statement on Death and Organ Donation 
(Report Edition 4.1, 2021) 27 (‘The Statement on Death and Organ Donation’). 
42 Melanie Miller, ‘A proposed solution to the present organ donation crisis based on a hard look at the 
past’ (1987) 75(1) Circulation 20, 20 and 21. 
43 See generally Australian and New Zealand Organ Donation Registry, ANZOD Annual Report 2020 
(Annual Report, January 2021); Services Australia, Australian Organ Donor Register Statistics 
(Annual Report No 1, 31 January 2021); Organ and Tissue Authority 2019 Report (n 13); Organ and 
Tissue Authority 2020 Report (n 13); and The Future of Organ Donation in Australia (n 3). 
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This article takes a doctrinal approach in assessing primary legislative instruments that 
underpin state/ territory,44 national,45 and international46 contemporary organ procurement 
frameworks. This aspect of the methodology was fundamental to critiquing the ‘principles, 
rules, and values’ associated with those frameworks, conducive to discerning their efficacy 
within Australia’s state and territory jurisdictions.47 This article additionally takes on an 
element of comparative legal analysis by comparing legislative frameworks on a domestic (that 
is Australia’s framework) and foreign level (that is Spain’s ‘gold standard’ framework). 

II  Organ and Tissue Donation in Australia 
To provide a meaningful analysis of cadaveric organ donation and transplantation practices 
within Australia, it is first necessary to identify the laws and policy (comprising the clinical 
and ethical guidelines) underpinning the selection, removal and allocation of organs for 
transplantation. This serves to inform the article’s subsequent identification of structural 
impediments within Australia’s system that impede attempts to overcome the organ shortage, 
meet future organ demand, and achieve nation-wide best practice. 

A  Legal Framework 
The common law foundations of the laws dealing with cadaveric organs for transplantation 
were examined in some detail in the Australian Law Reform Commission (ALRC) 1977 report 
on Human Tissue Transplants.48 That report determined that the common law did not 
establish within it sufficient guidance to address the complexities of organ donation and called 
for the enactment of legislation to regulate the area.49 Following the ALRC’s report, state and 
territory governments passed human organ and tissue donation and transplantation 
legislation. As such, organ donation and transplantation are now regulated by the legislative 
frameworks operating in each state and territory. Legislation between jurisdictions is 
comparable, but not identical.  
Each enactment establishes the ‘provisions for and in relation’ to the removal of human organ 
and tissue for transplantation, including definitions of tissue, certification of death, and 
consent to donation.50 Part III engages with the literature which has characterised Australia’s 
state- and territory-based regime as ‘fragmented’, and establishes that regime as a 
constraining factor which impedes Australia’s ability to increase organ donation and 
transplantation rates. 
The Commonwealth does not possess an express head of power nor has it enacted legislation 
which enables it to regulate this area. Thus, the Commonwealth is incapable of overriding or 
imposing regulations on state and territory organ donation and transplantation legislation and 
practices.51 The only relevant Commonwealth statue in this area, the Australian Organ and 

 
44 See Human Tissue Act 1983 (NSW); Human Tissue Act 1982 (Vic); Human Tissue Act 1985 (Tas); 
Human Tissue and Transplant Act 1982 (WA); Transplantation and Anatomy Act 1978 (ACT); 
Transplantation and Anatomy Act 1979 (Qld); Transplantation and Anatomy Act 1979 (NT); and 
Transplantation and Anatomy Act 1983 (SA). 
45 See Australian Organ and Tissue Donation and Transplantation Authority Act 2008 (Cth). 
46 See, eg, Organ Donation (Deemed Consent) Act 2019 (UK); and legislative devices underpinning 
the Organización Nacional de Trasplantes (National Transplant Organisation) in Spain.  
47 Terry Hutchinson and Nigel Duncan, ‘Defining and Describing What We Do: Doctrinal Legal 
Research’ (2012) 17(1) Deakin Law Review 83, 83. 
48 Australian Law Reform Commission, Human Tissue Transplants (Report No 7, 30 June 1977) 
(‘Human Tissue Transplants’). 
49 Ibid 50-60; and Mt Isa Mines v. Pusey (1971) 45 ALJR 88, 92. Cf P Devlin, Samples of Lawmaking 
(Oxford University Press, 1962) 102, 103. 
50 See generally Transplantation and Anatomy Act 1978 (ACT); Human Tissue Act 
1983 (NSW); Transplantation and Anatomy Act 1979 (NT); Transplantation and Anatomy Act 1979 
(Qld); Transplantation and Anatomy Act 1983 (SA); Human Tissue Act 1985 (Tas); Human Tissue Act 
1982 (Vic); and Human Tissue and Transplant Act 1982 (WA) (emphasis added). 
51 Additionally, the Commonwealth lacks express power to regulate other areas of donation such as 
‘donor conception’ – the process of conceiving a baby using donated sperm, eggs or embryos through 
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Tissue Donation and Transplantation Authority Act 2008 (Cth), serves to establish the 
Australian Organ and Tissue Donation and Transplantation Authority (‘the OTA’)52 and the 
Australian Organ and Tissue Donation and Transplantation Board (‘the Board’). The Board is 
the OTA’s ‘accountable authority’, tasked with ‘[ensuring] the proper, and effective 
performance of the OTA’s functions’.53 Both the OTA and Board are limited to the formulation, 
supervision and dissemination of ‘policies, protocols’ and information ‘relating to organ or 
tissue donation and transplantation matters’.54 Neither policy nor protocol under the OTA or 
Board are authoritative; that is, they do not override state and territory law.55  
The following subsections identify and evaluate the legislative regime in each Australian 
jurisdiction. 

1  Definition of ‘Organ’ and ‘Tissue’ 
In all jurisdictions, ‘tissue’ for purposes of donation is defined to include a substance extracted 
from, or an ‘organ’ or part of an organ from the human body.56  
All jurisdictions additionally distinguish between ‘regenerative tissue’ (‘tissue that, after injury 
or removal, is restored to its original state or replaced… by natural processes of growth and 
repair’)57 and ‘non-regenerative tissue’ (being tissue other than regenerative tissue that the 
body is unable to replace).58  
Tissue may also include ova, spermatozoa59 and foetal tissue, although only in relation to 
cadaveric donation. Hence, ova, spermatozoa and foetal tissue are explicitly excluded in 
relation to donations by living persons.60  

2  Definition and Certification of ‘Death’ 
Clinical determination and certification of death are essential to the organ donation and 
transplantation process, indicating when organs may be harvested, as well as when ‘loss of 
person hood and individual rights occur, efforts to preserve life can cease…, burial or 
cremation can be undertaken, and religious or social ceremonies that mark the end of a life 
can be held’.61  

 
self-insemination or IVF. Donor conception is outside the scope of this article. A point of entry for 
literature regarding this is: Senate Standing Committee on Legal and Constitutional Affairs, Parliament 
of Australia, Inquiry into donor conception in Australia (Final Report, 10 February 2011). 
52 Australian Organ and Tissue Donation and Transplantation Authority Act 2008 (Cth) s 8. 
53 Ibid ss 8(4) and 13A. Consistent with s 12 of the Public Governance, Performance and 
Accountability Act 2013 (Cth). 
54 Australian Organ and Tissue Donation and Transplantation Authority Act 2008 (Cth) s 9(1). 
55 The Australian Organ and Tissue Donation and Transplantation Authority Act 2008 (Cth), in effect 
from the 1st of January 2009, establishes the Australian Organ and Tissue Donation and 
Transplantation Authority and the Australian Organ and Tissue Donation and Transplantation Board. 
It does not regulate organ and tissue donation and transplantation in Australia. 
56 Transplantation and Anatomy Act 1978 (ACT) s 2; Human Tissue Act 1983 (NSW) s 
4(1); Transplantation and Anatomy Act 1979 (NT) ss 4 and 6; Transplantation and Anatomy Act 1979 
(Qld) s 4(1); Transplantation and Anatomy Act 1983 (SA) s 5(1); Human Tissue Act 1985 (Tas) s 3(1); 
Human Tissue Act 1982 (Vic) s 3(1); and Human Tissue and Transplant Act 1982 (WA) s 3(1). 
57 LexisNexis, Halsbury’s Laws of Australia (online at 31 July 2021) Tissue Transplantation, ‘8 
Definition of ‘tissue’’ [4510] (‘Halsbury’s Definition of Tissue’). 
58 Ibid. 
59 For example, in Re Denman [2004] 2 Qd R 595 (Atkinson J) the harvesting of sperm from a deceased 
male was permitted for reasons of inseminating the deceased’s wife. Cf Baker v Queensland [2003] QSC 
2. 
60 Transplantation and Anatomy Act 1978 (ACT) s 6; Human Tissue Act 1983 (NSW) s 
6; Transplantation and Anatomy Act (NT) s 6; Transplantation and Anatomy Act 1979 (Qld) s 8; 
Transplantation and Anatomy Act 1983 (SA) s 7; Human Tissue Act 1985 (Tas) s 5; Human Tissue 
Act 1982 (Vic) s 5; and Human Tissue and Transplant Act 1982 (WA) s 6. 
61 The Statement on Death and Organ Donation (n 42) 10. 
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Death is foremost a biological state in which cellular activities and organ function irrevocably 
cease, indicating that function ‘will not resume spontaneously and will not be restored through 
intervention’.62 The precise time of a donor’s death has in the past been a somewhat arbitrary 
point of discussion within the donation and transplantation sector, although its significance 
in optimising opportunities to harvest and transplant organs has remained clear.63 
Historically, the common law definition of ‘death’ was in terms of blood circulation and pulse, 
or lack thereof.64  
The ALRC 1977 report into Human Tissue Transplants65 indicated that this definition was 
inadequate and made the harvesting process virtually impossible as, from a purely medical 
standpoint, donation typically requires that organs be maintained by a consistent blood supply 
due to the rapid deterioration of organs after cessation of circulation, and ‘the consequent risks 
of [their] failure’ following transplantation.66 The heart, liver and lungs fall within the ambit 
of this category of organ.67  
Accordingly, the ALRC submitted a recommendation for the introduction of a statutory 
definition of ‘death’ based primarily upon brain death, and secondarily on cessation of 
circulation.68 The rigor of neurological determination and certification of death enhances the 
harvesting process and ‘provides certainty to the [deceased’s] family that an individual who 
meets the criteria is dead’.69 
Contemporarily, all jurisdictions bar Western Australia stipulate that death is taken to have 
occurred where there is irreversible cessation of all functions of the brain or irreversible 
cessation of circulation of blood within the deceased’s body.70 Conditions causing sufficient 
brain injury to culminate in cessation of brain function include haemorrhagic or occlusive 
stroke trauma, hypoxic-ischaemic brain injury following cardiac arrest, central nervous 
system infection(s) and tumours;71 and are not taken to include irreversible damage to the 
brain causing physiological incapacity or intellectual disability.72 In Western Australia, the 
ALRC’s recommended definition of ‘death’ has been omitted from statute as the relevant 
committee of the state parliament indicated that ‘much more public debate [was] needed on 
this difficult subject before the definition [was] embodied’.73 
In all jurisdictions bar Queensland, where an individual’s respiratory and circulatory functions 
are maintained artificially, irreversible cessation of that person’s brain function or of blood 
circulation must be certified by two medical practitioners,74 each of whom must have held the 
position of ‘medical practitioner’ for no less than five years,75 before a designated hospital 

 
62 Ibid 23. 
63 Ibid 10. 
64 Ibid 11. 
65 Human Tissue Transplants (n 49). 
66 Halsbury’s Definition of Tissue (n 58). 
67 Human Tissue Transplants (n 49) 114. 
68 Ibid 119. 
69 The Statement on Death and Organ Donation (n 42) 13. 
70 Transplantation and Anatomy Act 1978 (ACT) ss 30 and 45; Human Tissue Act 1983 (NSW) ss 26 
and 33; Transplantation and Anatomy Act 1979 (NT) ss 21 and 23; Transplantation and Anatomy Act 
1979 (Qld) s 45(1); Death (Definition) Act 1983 (SA) s 2; Human Tissue Act 1985 (Tas) ss 25A and 27A; 
and Human Tissue Act 1982 (Vic) ss 26(7) and 41. See generally The Statement on Death and Organ 
Donation (n 42). 
71 The Transplantation Society of Australia and New Zealand, Clinical Guidelines for Organ 
Transplantation from Deceased Donors (Report, May 2021) 6 (‘Clinical Guidelines for Organ 
Transplantation from Deceased Donors’). 
72 Ansett Australia Ltd v Dale (2001) 22 NSWCCR 527 (Davies AJA). 
73 Standing Committee of Western Australia (n 31) 47. 
74 The Statement on Death and Organ Donation (n 42) 12. 
75 Transplantation and Anatomy Act 1978 (ACT) s 30(1); Human Tissue Act 1983 (NSW) s 
26(1); Transplantation and Anatomy Act 1979 (NT) s 21(1); Transplantation and Anatomy Act 
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officer can authorise organ harvesting.76 Conversely, in these circumstances Queensland 
statute stipulates that irreversible cessation must be certified by two medical practitioners, 
who must neither be the medical practitioner attending the person intended to receive the 
donated organ or tissue, nor the designated officer who is to authorise the harvesting of the 
organ or tissue for transplantation.77  
In certain jurisdictions one of the certifying medical practitioners must, in addition to holding 
their position for no less than five years, be a specialist neurologist or neurosurgeon, or to have 
‘sufficient qualifications and experience’ as stipulated by the relevant statute.78 The Australian 
Capital Territory,79 New South Wales,80 the Northern Territory,81 Queensland82 and Western 
Australia83 are among these jurisdictions. 

3  Consent to Cadaveric Organ and Tissue Donation 
Prior to the introduction of donation and transplantation legislation, there were difficulties to 
the harvesting of organs of deceased persons. There was no property in an ‘unprepared’84 body 
at common law, so individuals or institutions (for example hospitals) could not acquire ‘rights’ 
to interfere with a deceased person’s body or their body parts, including organs.85 However, in 
some instances the courts recognised the body as ‘quasi property’ to which ‘next-of-kin’ may 
have rights,86 so far as to entitle next-of-kin to the ‘right to possession of the corpse of the 
deceased for the purpose of its lawful disposal by burial’.87 Nonetheless, obtaining the right to 
cadavers for reasons of donation was still a matter of potential legal difficulty. Most notably, 
in some jurisdictions the taking or ‘harvesting’ of organs could enliven statutory offences of 
‘misconduct with regard to corpses’ or ‘improperly or indecently interfering with a dead 
human body’.88 The advent of state and territory legislation in this area clarified medico-legal 
jurisprudence regarding the harvesting of organs for transplantation. Under these laws, it’s 
lawful in certain circumstances for organs to be taken from a person after death. For purposes 

 
1983 (SA) s 24(2); Human Tissue Act 1985 (Tas) s 25A(1); Human Tissue Act 1982 (Vic) s 26(7)(b); and 
Human Tissue and Transplant Act 1982 (WA) s 24(2). 
76 See generally Organ and Tissue Donation 2020 Report (n 13). 
77 Transplantation and Anatomy Act 1979 (Qld) ss 45(1) and (2). 
78 Halsbury’s Definition of Tissue (n 58) [280]. See Transplantation and Anatomy Act 1978 (ACT) s 
30; Human Tissue Act 1983 (NSW) s 26(2)(b); Transplantation and Anatomy Act 1979 (NT) s 21(2); 
Transplantation and Anatomy Act 1979 (Qld) s 45(2); Human Tissue and Transplant Act 1982 (WA) 
s 24(2). See also The Statement on Death and Organ Donation (n 42) 12. 
79 Transplantation and Anatomy Act 1978 (ACT) s 30. 
80 Human Tissue Act 1983 (NSW) s 26(2)(b). 
81 Transplantation and Anatomy Act 1979 (NT) s 21(2). 
82 Transplantation and Anatomy Act 1979 (Qld) s 45(2). 
83 Human Tissue and Transplant Act 1982 (WA) s 24(2). 
84 Doodeward v Spence [1908] HCA 45; (1908) 6 CLR 406 differentiated between a cadaver in its 
natural state and a cadaver that has undergone some processing such as embalming (and by extension 
contemporary preservation techniques such as plastination and cryonics), discussed for example in 
Bonython, ‘Privacy, Personhood and Property in the Age of Genomics’ (n 6); and Bruce Baer Arnold, 
‘Thawing Out Personhood, Unconscionability and Succession in Cryonics’ (2020) 17(1) Canberra Law 
Review 91.  
85 See, eg, Calma v Sesar (1992) 2 NTLR 37 (‘Calma’); and AW v CW (2002) 191 ALR 392, 19 (Barret 
J). 
86 Walworth v Holt (1841) 4 My & Cr 619, 681 (Lord Cottenham).  
87 Calma (n 86) 9 (Martin J) (emphasis added) citing Robertson v Pinegrove Memorial Park Limited 
(1986) ACLD 498 (Waddel J). 
88 Crimes Act 1900 (ACT) s 48; Criminal Code 1900 (NT) s 140(b); Crimes Act 1900 (NSW) s 81C; 
Criminal Code 1899 (Qld) s 236(b); Criminal Code 1924 (Tas) s 139(b); Crimes Act 1958 (Vic) s 34B; 
and Criminal Code 1913 (WA) s 214(2). This view was also taken in Devlin (n 50) 83-103; and Lord 
Justice Edmund Davies, ‘A Legal Look at Transplants’ (1969) 62 Proceedings of the Royal Society of 
Medicine 633. 
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of cadaveric donation, the law does not distinguish between adults and children but rather 
refers to ‘a deceased person’ or a ‘person who has died’.89 
In all jurisdictions bar Queensland,90 organ and tissue may be removed from a cadaver where 
a designated hospital officer, after making reasonable enquiries, concludes that the deceased 
had consented to the removal for the purpose of transplantation before death (or for other 
therapeutic or medical purposes) and had not withdrawn their consent (distinct from recipient 
consent to transplantation).91 Where these circumstances do not exist, organ and tissue may 
be removed where a designated hospital officer, after reasonable enquiries, concludes that the 
deceased had not during their lifetime expressed an objection to the removal, and where a 
‘senior available next-of-kin’92 has consented to the removal on behalf of the deceased.93 Here, 
the law is instructive of the role that next-of-kin have in the donation process. It indicates that 
next-of-kin are the ultimate arbiter of consent, although only in absence of a deceased person’s 
express objection to donation. 94  
By extension, if the designated hospital officer is unable to ‘ascertain the existence or 
whereabouts of the next-of-kin of the deceased person’, the states of South Australia and 
Victoria and the territories of the Australian Capital Territory and Northern Territory permit 
that officer to authorise the removal of organ or tissue in their own discretion and authority.95 
Such provisions are held to reflect an ‘opt-in’ system of donation. This is somewhat 
counterintuitive as donations made under an opt-in system typically presuppose an 
individual’s express and informed consent in life. Yet, statute in these jurisdictions permit 
designated hospital officers to harvest a deceased person’s organs in absence of an instance of 
objection and next-of-kin – an approach markedly similar to an ‘opt-out’ system of donation.96 
The Australian Organ Donor Register (AODR) is the national register for people over the age 
of 18 to record their consent to donate after death. It is a fundamental element of Australia’s 
donation and transplantation system, used to guide designated hospital officers when 
determining a donor’s consent preference.97 Those aged 16 and under may also donate, 

 
89 See generally Transplantation and Anatomy Act 1978 (ACT); Human Tissue Act 
1983 (NSW); Transplantation and Anatomy Act 1979 (NT); Transplantation and Anatomy Act 1979 
(Qld); Transplantation and Anatomy Act 1983 (SA); Human Tissue Act 1985 (Tas); Human Tissue Act 
1982 (Vic); and Human Tissue and Transplant Act 1982 (WA).  
90 Section 22(5) of the Transplantation and Anatomy Act 1979 (Qld) states that a person may, during 
his or her lifetime, give written consent (or consent through the AODR) to the removal of tissue after 
his or her death. In contrast, the remaining jurisdictions require potential donors to register their intent 
to donate with the Australian Organ Donor Register (AODR). 
91 Transplantation and Anatomy Act 1978 (ACT) s 27(1); Human Tissue Act 1983 (NSW) s 
23(1); Transplantation and Anatomy Act 1979 (NT) s 18(1)(a); Transplantation and Anatomy Act 
1983 (SA) s 21(2); Human Tissue Act 1985 (Tas) s 23(1); Human Tissue Act 1982 (Vic) s 26(1)(c); and 
Human Tissue and Transplant Act 1982 (WA) s 22(2)(a).  
92 ‘Senior available next of kin’ is defined by state and territory legislation under the following sections: 
Transplantation and Anatomy Act 1978 (ACT) s 2 (dictionary); Human Tissue Act 1983 (NSW) s 
4(1); Transplantation and Anatomy Act 1979 (NT) s 4; Transplantation and Anatomy Act 1979 (Qld) 
s 4(1); Transplantation and Anatomy Act 1983 (SA) s 5(1); Human Tissue Act 1985 (Tas) s 3(1); Human 
Tissue Act 1982 (Vic) s 3(1); and Human Tissue and Transplant Act 1982 (WA) s 3(1).  
93  Transplantation and Anatomy Act 1978 (ACT) s 27(2); Human Tissue Act 1983 (NSW) s 
23(3); Transplantation and Anatomy Act 1979 (NT) s 18(1)(b); Transplantation and Anatomy Act 
1979 (Qld) ss 22(1) and 22(2); Transplantation and Anatomy Act 1983 (SA) s 21(3); Human Tissue Act 
1985 (Tas) s 23(2); Human Tissue Act 1982 (Vic) s 26(1); and Human Tissue and Transplant Act 1982 
(WA) s 22(2)(b).  
94 ‘Next of kin’ used in place of ‘senior available next of kin’. Refer to footnote (n 93) for definitions of 
‘senior next of kin’. 
95 Transplantation and Anatomy Act 1978 (ACT) s 27(3); Transplantation and Anatomy Act 
1979 (NT) s 18(1)(b)(ii); Transplantation and Anatomy Act 1983 (SA) s 21(3)(d); and Human Tissue 
Act 1982 (Vic) s 26(1)(e). 
96 Bhatia (n 2) 946-947; and Select Committee of Tasmania (n 31) 9.  
97 Select Committee of Tasmania (n 31); Bernadette Richards and Wendy A Rogers, ‘Organ donation 
after cardiac death: legal and ethical justifications for antemortem intervention’ (2007) 187(3) Medical 
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although consent is sought from that person’s next-of-kin at the time of death – an exception 
to the statutory provisions identified above.98 The AODR is administered by the Australian 
Department of Human Services, on behalf of the Australian Department of Health.99 The 
Department of Human Services provides the necessary infrastructure for registration of 
consent with the AODR, which may be recorded through: Medicare via myGov, the Express 
Plus Medicare mobile app, an online form on the DonateLife website, the Australian Organ 
Donor Register form for Donors, or an online form on the Department of Human Services’ 
website.100  
In addition to the AODR, the South Australian government allows people in that state to 
register their intent to donate when applying for a driver’s license – an arrangement termed 
an ‘anomaly’ among the other state and territory jurisdictions.101 Donor data is then captured 
on a respective driver’s license card. This data is routinely transferred from South Australian 
driver’s license databases to the AODR.102 Part III draws a correlation between South 
Australia’s licensing system and improved donation rates in that state and, in doing so, 
considers the potential ramifications of adopting those arrangements in other jurisdictions. 

4  Australian Organ Donation and Transplantation Authority Amendment Bill 2021 
A recent development in the Australian organ donation and transplantation sector was the 
introduction of the Australian Organ and Tissue Donation and Transplantation Authority 
Amendment (Governance and Other Measures) Bill 2021 (‘the Bill’) to the House of 
Representatives on the 16th of June 2021. The main purpose of that Bill is to amend governance 
arrangements implemented within the Australian Organ and Tissue Donation and 
Transplantation Authority Act 2008 (Cth) (‘the Act’).103  
Current arrangements stipulate that the OTA’s ‘accountable authority’ is the governing 
Board.104 The Bill seeks to appoint the OTA’s ‘Chief Executive Officer’ (CEO) as the accountable 
authority.105 The CEO will be held responsible for: ‘determining the OTA’s objectives, 
strategies and policies; ensuring the proper, efficient and effective performance of the OTA; 
and managing the administration of the OTA’.106 Accordingly, the current Board will be 
dissolved under s 28 of the amended Act and replaced by an ‘Advisory Board’ consisting of five 
to seven members.107  The Bill does not serve to increase the OTA’s functions under the Act. 
Hence, the OTA will still be relegated to the formulation of policy and protocol, neither of 
which determine state and territory organ donation and transplantation law.108 

 
Journal of Australia 168, 168; and ANZOD Registry, Section 3: Deceased Organ Donation Pathway 
(Annual Report, 2018) 3 (‘ANZOD Section 3: Deceased Organ Donation Pathway 2018’). 
98 ANZOD Section 3: Deceased Organ Donation Pathway 2018 (n 98) 3. 
99 The Organ and Tissue Authority, Review of the Australian organ donation, retrieval and 
transplantation system (Final Report, Department of Health, 12 December 2018) 43 (‘Review of the 
Australian organ donation, retrieval and transplantation system’). 
100 Australian Government Services Australia, ‘How to register’, Australian Organ Donor Register 
(Web Page, August 2021) 
<https://www.servicesaustralia.gov.au/individuals/services/medicare/australian-organ-donor-
register/how-register>.  
101  Review of the Australian organ donation, retrieval and transplantation system (n 100) 43. 
102 Ibid. 
103 Philip Hamilton, ‘Australian Organ and Tissue Donation and Transplantation Authority 
Amendment (Governance and Other Measures) Bill 2021’ (Flagpost, Parliamentary Library, 
Parliament of Australia, 8 July 2021). 
104 Consistent with the requirements of s 12 of the Public Governance, Performance and 
Accountability Act 2013 (Cth). 
105 Hamilton (n 104). 
106 Australian Organ and Tissue Donation and Transplantation Authority Amendment (Governance 
and Other Measures) Bill 2021 (Cth) sch 1 item 12 and 18. 
107 Ibid item 24. 
108 See generally Australian Organ and Tissue Donation and Transplantation Authority Act 2008 
(Cth). 
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B  TSANZ’s Clinical Guidelines for Organ Transplantation from Deceased 
Donors 

Australia’s organ shortage calls for highly regulated and ‘transparent’ eligibility criteria to 
ensure the ‘optimal [and equitable] allocation of a scarce resource’,109 balancing ‘the needs of 
individual patients against the need to maximise the overall benefit to the community’.110  
The Transplantation Society of Australia and New Zealand (TSANZ) is the body responsible 
‘for developing eligibility criteria for organ transplantation, and protocols for the allocation of 
deceased donor organs to wait-listed patients’ – articulated within TSANZ’s Clinical 
Guidelines.111 Specifically, TSANZ is funded by the OTA to maintain nationally uniform 
‘eligibility criteria to ensure that there are equitable and transparent criteria by which patients 
are listed for organ transplantation’ and ‘allocation protocols to ensure consistency in the 
criteria by which donated organs are [selected] and allocated’.112 Despite this holding, Part III 
highlights the use of varying donor eligibility criteria between state and territory jurisdictions 
and, in doing so, establishes this regime as a ‘constraining factor’ that limits the supply of 
organs from potential donors on a national scale. 
Nonetheless, the fundamental constituents of the protocols used to maintain these criterium 
are explicated below. This informs the article’s identification of structural impediments within 
Australia’s organ donation and transplantation system that impede donation and 
transplantation rates. 

1 Organ Recipient Eligibility Criteria 
Evaluating recipient eligibility for transplantation is a two-step process, involving referral by 
a specialist clinician of a patient (usually with end stage organ disease) to a local 
‘multidisciplinary transplant unit’,113 followed by a clinical assessment of that patient’s 
eligibility to be registered on a transplant waiting list. Clinical assessment is supervised by the 
referred to multidisciplinary transplant unit, which consists of (at a minimum) a ‘suitably 
experienced’ transplant surgeon and physician.114  
Referral remains a relatively succinct process, with emphasis placed on timely referrals to curb 
increased risk of patient casualty or harm due to organ failure. By comparison, clinical 
assessment comprises an extensive range of screening tests designed to assess ongoing patient 
eligibility for transplantation.  
The following subsections engage with the principal components of the recipient assessment 
process, including the general inclusion and exclusion criteria,115 appeal protocols, as well as 
the provisions for recipient consent to transplantation, and re-transplantation.  

(a)  General Inclusion and Exclusion Criteria  

 
109 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 1. See also Mandeep R 
Mehra et al, ‘Listing Criteria for Heart Transplantation: International Society for Heart and Lung 
Transplantation Guidelines for the Care of Cardiac Transplant Candidates – 2006’ (2006) 25(9) The 
Journal of Heart and Lung Transplantation 1024, 1030. 
110 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) vii. 
111 Ibid. See also A G Ross Sheil and Bruce M Hall, ‘The History of the Transplantation Society of 
Australia and New Zealand’ in Brian D Tait (ed), More Than A Footnote: The Story of Organ 
Transplantation in Australia and New Zealand (Australian Scholarly Publishing, 2012) 493. 
112 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) vii (emphasis added). 
113 National Health and Medical Research Council, Australian Government, Ethical guidelines for organ 
transplantation from deceased donors (Report, April 2016) 1 (‘Ethical guidelines for organ 
transplantation from deceased donors’). 
114 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 1. Despite calling for 
‘suitably experienced’ transplant surgeons and physicians, TSANZ’s clinical guidelines do not define 
suitable experience. 
115 Ibid.  
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To remain active on a transplantation waiting list, potential recipients must attend annual 
consultations to evaluate ongoing ‘medical, psychological and surgical’ eligibility for organ 
transplantation.116 TSANZ’s clinical guidelines outline inclusion and exclusion criteria for the 
transplantation of specified organs, ‘informing the decision to offer a particular organ to a 
particular recipient’,117 as well as general criteria that apply to all transplantable organs.118 
General criteria include the ‘presence of age induced comorbidities’, ‘behavioural risk factors’, 
and an ‘inability to adhere with complex medical therapy’.119  
Although age in of itself is not an exclusion criterion, the presence of comorbidities in patients 
over 70 years of age are likely to ‘exclude the majority of patients from eligibility for 
transplantation’.120 Specifically, research indicates a ‘progressive linear increase in post-
transplant mortality with advancing age’ beyond 70 which renders many recipients 
ineligible.121 Comorbidities may be defined as the presence of two or more distinct conditions 
or diseases in an individual,122 which result in ‘unacceptably high risks of mortality… during 
or after transplantation, more complex clinical management, and increased health care 
costs’.123  
In respect of behavioural risk factors, potential organ recipients may be ineligible for 
transplantation where lifestyle contraindications ‘increase the risk of poor transplant 
outcomes’.124 Although past lifestyle choices are ethically irrelevant in assessing eligibility 
(consistent with the ethical principles of ‘anti-discrimination’ in Part II), ongoing and chronic 
contraindications including illicit and licit substance abuse – such as that of alcohol and 
tobacco (especially in the case of allographic transplantation)125 – influence decision-making 
regarding recipient eligibility.126 To determine the presence of potential contraindications, 
TSANZ directs multidisciplinary transplant units to undertake both physical and 
psychological assessments of potential recipients.127 These assessment should include 
‘screening tests designed to ensure medical suitability for transplantation’, conducted and 
directed by members of the transplant unit, including a suitably experienced transplant 

 
116 Ibid 64. 
117 This article does not engage with ‘organ-specific criteria’. They are beyond the scope of this article’s 
research. Points of entry for organ-specific criteria can be found at: Clinical Guidelines for Organ 
Transplantation from Deceased Donors (n 72) 48-117. 
118 Ethical guidelines for organ transplantation from deceased donors (n 114) 1. 
119 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 1 and 2. 
120 Blanche C et al, ‘Heart transplantation in patients seventy years of age and older: a comparative 
analysis of outcome’ (2001) 121 Journal of Thoracic Cardiovascular Surgery 532, 532-541; Mehra (n 
110) 1030; Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 1; and Steven 
Ivulich and Gregory Snell, ‘Long-term management of elderly patients taking immune suppressive 
medications’ (2020) 49(3) Clinical 100, 100. 
121 Mehra (n 110) 1030 citing Bull DA et al, ‘Long-term results of cardiac transplantation in patients 
older than sixty years’ (1996) 111 Journal of Thoracic Cardiovascular Surgery 423; and Borkon AM et 
al, ‘An Analysis of the effect of age on survival after heart transplant’ (1999) 18 Journal of Heart Lung 
Transplants 668, 668-674. 
122 Jose M Valderas et al, ‘Defining Comorbidity: Implications for Understanding Health and Health 
Services’ (2009) 7(4) Analysis of Family Medicine 357, 357. 
123 Ibid. 
124 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 2. 
125 Randall Sung et al, ‘Excess Risk of Renal Allograft Loss Associated with Cigarette Smoking’ (2001) 
71(12) Transplantation 1752, 1752-1757; and P Botha et al, ‘Smoking after cardiac transplantation’ 
(2008) 8(4) American Journal of Transplantation 886, 886. 
126 Mary Amanda Dew et al, ‘Meta-Analysis of Risk for Relapse to Substance Use After Transplantation 
of the Liver or Other Solid Organs’ (2010) 14(2) Liver Transplantation 159, 159-172. 
127 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 3. 
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surgeon and physician.128 This enables an estimation of the risks and benefits of 
transplantation on a case-by-case basis.  
Finally, a potential recipient’s inability to adhere with complex medical therapy may impact 
eligibility for transplantation. Accordingly, failure to comply with medical therapy has been 
linked to increased rates of patient morbidity and medical costs, as well as reduced quality of 
life.129 For this reason, TSANZ and corroborating sources130 strongly suggest that recipient 
eligibility should be withheld if a potential recipient demonstrates ‘nonadherence in the pre-
transplantation period’, including failure to attend medical appointments or to observe the 
requirements of pre-transplant treatment plans.131  
Where the preceding criteria exclude a potential recipient from transplantation, the clinical 
guidelines encourage transplant units to inform that patient (and their referring clinician) of 
the reasons behind their exclusion.132 Where that patient requests additional information 
regarding their exclusion, the clinical guidelines encourage the decision for exclusion be stayed 
up until the time that this information becomes available to the patient and their referring 
clinician.133 Upon receiving this information, patients may appeal the relevant decision 
(discussed below). 

(b)  Appeal Protocols 
The clinical guidelines provide scope for appeal to patients who are refused referral by a 
specialist clinician for transplantation or are excluded from a transplantation waiting list by a 
transplant unit during clinical assessment.134  
Those seeking appeal for need of a referral are directed to seek a supplementary opinion from 
another specialist clinician. The potential outcomes of doing so are: (i) that the second 
specialist clinician does not consider transplantation a potential remedial avenue; or (ii) the 
specialist clinician considers transplantation a potential remedial avenue and refers the 
patient to a multidisciplinary transplant unit for assessment against the relevant eligibility 
criteria.135  
Where an appeal is sought for a decision going to a patient’s unsuitability, patients are referred 
to a new local transplant unit charged with identifying factors that may change or nullify the 
original decision. If the original decision is upheld, the patient will remain unsuitable. 
However, there remains further avenue for appeal in the form of a third review by a transplant 
unit independent of the original and second unit. Outcomes of seeking out a third review are: 
(i) the third transplant unit’s decision coincides with the original and second unit’s decisions, 

 
128 Ibid. TSANZ does not define ‘screening tests’ in this instance. However, it may be assumed that any 
relevant screening tests undertaken are chosen by members of the relevant multidisciplinary 
transplant unit on a case-by-case basis. 
129 D Telles-Correia et al, ‘Adherence Correlates in Liver Transplant Candidates’ (2009) 5 Transplant 
Proceedings 1731, 1731 citing G L Lisson et al, ‘A brief psychological intervention to improve adherence 
following transplantation’ (2005) 10 Analysis of Transplantation 52, 52- 57. 
130 Telles-Correia (n 130) 1731. 
131 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 2; Telles-Correia (n 
130) 1731 citing R M Bunzel and Laederach-Hofmann, ‘Solid organ transplantation: are there predictors 
for posttransplant noncompliance?: A literature overview’ (2000) 70 Transplantation 711, 711-716; B 
Bush, ‘Psychological, emotional, and neurological factors influencing compliance and liver 
transplantation outcomes’ (2004) 9 Current Opinion in Organ Transplantation 104, 104; D Telles-
Correia et al, ‘Validation of multidimensional adherence questionnaire for liver transplanted patients 
(MAQ)’ (2008) 21 Acta Médica Portuguesa 31, 31; and D Telles-Correia et al, ‘Psychiatric approach of 
liver transplantation’ (2006) 19 Acta Médica Portuguesa 165, 165. 
132 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 3. 
133 Ibid. 
134 Ibid 3 and 4; and Ethical guidelines for organ transplantation from deceased donors (n 114) 5. 
135 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 3 and 4. 
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and the patient’s exclusion is explained to them; or (ii) the third transplant unit places the 
potential recipient on a transplantation waitlist.136 
In the case of intestinal transplantation and vascularised composite allotransplantation, there 
exists no option for a third review within Australia. This is attributed to the existence of a 
singular transplant unit specialising in this area.137  

(c)  Recipient Consent to Transplantation  
State and territory organ donation and transplantation legislation do not engage with the laws 
for and in relation to patient consent to organ transplantation (distinct from consent to 
donation). Such matters are dealt with exclusively by the clinical and ethical guidelines, and 
by the common law.138 The relevant guidelines define consent as ‘a person’s or group’s 
agreement, based on adequate knowledge and understanding of [the] relevant material’.139 
That consent should be characterised as informed and ‘given before transplantation can 
proceed’.140  
Informed consent refers to the ‘process of consenting to medical treatment’ which must be 
based upon a medical practitioner’s ‘provision of sufficient information’ to a patient, including 
the inherent ‘material risks’141 and outcomes of that treatment.142 As patients are not held to 
be ‘equal in terms of their capacity to understand [this] information’, material risks and 
outcomes must be provided at a level easily comprehensible to the layperson.143  
The rationale underlying the provision of sufficient information to potential recipients prior 
to transplantation has been expressed by TSANZ in the following terms:  

[T]he provisions of adequate counselling and education are critical to the potential 
recipient’s ability to consider their options and ultimately provide informed consent if 
they choose to proceed with transplantation in these circumstances.144 

The ‘provisions of adequate counselling and education’ are of particular significance 
nowadays, given the increasing use of sub-optimal organs which can pose an element of risk 
to recipient health post-transplant.145 Organs that are Human Immunodeficiency Virus (HIV), 
Hepatitis B Virus (HBV) and Hepatitis C Virus (HCV) positive fall within the ambit of this 
category of organ.146 Whereas the presence of HIV rules out transplantation in most 

 
136 Ibid. 
137 Ibid 4. 
138 See generally Rogers v Whitaker (1992) 175 CLR 479 (‘Rogers’). 
139 Ethical guidelines for organ transplantation from deceased donors (n 114) iv. 
140 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 2 (emphasis added). 
141 Rogers (n 139) 490 (cf the standard applied in Bolam v Friern Hospital Management Committee 
(1957) 1 WLR 582). 
142 Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth laws: 
Informed Consent to Medical Treatment (Discussion Paper No 81, 20 May 2014) (‘Equality, Capacity 
and Disability in Commonwealth laws’); Bernadette Richards, ‘Informed Choice, Not Informed 
Consent: Towards a meaningful consideration of pre-treatment advice’ (PhD Thesis, University of 
Adelaide, 2012) 96; Loane Skene and Richard Smallwood, ‘Informed consent: lessons from Australia’ 
(2002) 324 British Medical Journal 39, 39; and Clinical Guidelines for Organ Transplantation from 
Deceased Donors (n 72) 2. 
143 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 2; and Equality, 
Capacity and Disability in Commonwealth Laws (n 143) 228-234. 
144 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 2 (emphasis added). 
145 Ibid (emphasis added). 
146 Entry points for literature discussing the use of HBV- and HCV- positive organs can be found at: 
Danae Bixler et al, ‘Hepatitis B and C virus infections transmitted through organ transplantation 
investigated by CDC, United Stated, 2014-2017’ (2019) 19(9) American Journal of Transplantation 
2570; Meghan Sise et al, ‘Balancing the risk and rewards of utilizing organs from Hepatitis C viraemic 
donors’ (2019) 24(3) Current Opinion Organ Transplant 351; and Kelley Weinfurtner and K Reddy, 
‘Hepatitis C viraemic organs in solid organ transplantation’ (2021) 74(3) Journal of Hepatology 716.  
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instances,147 the use of HBV- and HCV-positive organs has become less of a barrier to 
transplantation given the increased prevalence of curative treatments including prophylactic 
treatments for HBV and HCV antivirals.148 Accordingly, where sub-optimal organs are offered 
to a patient for transplantation, a medical practitioner’s provision of sufficient information 
should occur ‘early’, ideally ‘at the time of consent to waitlisting’, and should be ‘revisited 
periodically to take into account changes in patient priorities and health status’.149   
Part III engages with literature that draws a correlation between the extended consideration 
of sub-optimal organs and increased donation and transplantation rates. By extension, the 
effect of using stringent and overly rigorous eligibility criteria (which deem sub-optimal 
organs as inappropriate for transplantation purposes) on donation rates is also evaluated.  

(d)  Re-transplantation Protocols 
Organ transplant recipients suffering organ failure of the transplanted organ are entitled to be 
re-assessed for transplantation. Re-assessment typically revisits the eligibility criteria initially 
designated for determining eligibility for transplantation;150 although, may additionally 
include the patient’s ability to adhere with medical advice and treatment following the initial 
transplantation.151 The presence of a previous transplanted organ does not impact recipient 
eligibility, bar where this curbs the likelihood of a successful transplantation outcome.152 
The exact impact of re-transplantation protocols on donation and transplantation rates is 
unknown, as this is not reported in the literature. However, common sense would suggest that 
there exists a relationship between re-transplantation rates and levels of organ demand. This 
relationship warrants further investigation. Nonetheless, given the limited scope of this 
article, attaining and undertaking an independent qualitative/ quantitative review of this data 
is not possible. As a result, this article does not engage with re-transplantation protocols when 
furnishing its recommendations to improve organ donation and transplantation rates. An 
identification of the relevant re-transplantation protocols instead enhances this article’s 
ability to identify all aspects of Australia’s organ donation and transplantation system, 
providing context to current standards of medical and procedural practice within the sector. 

2  Organ Donor Eligibility Criteria 
The framework within which deceased organ donation occurs includes the use of rigorous 
donor eligibility assessment criteria to ensure the ‘quality, safety and efficacy of organ 
donation’.153 These criteria are ‘based on donor and organ characteristics and… informed by 
data collected on donation and transplantation practice and outcomes’.154 Because donor 
eligibility assessment often involves grieving next-of-kin, the clinical guidelines call for 
structured and standardised assessment, utilising best-practice tools, to balance the rigorous 
requirements of screening with compassion, patience and empathy.155 
Criteria include (i) the ‘pathway’ leading to organ donation (that is cessation of brain function 
or of blood supply), and (ii) the donor’s medical, behavioural and travel history, including the 
presence of morbidities (including region specific morbidities) relating to that donor’s 
contraction of diseases such as SARS-CoV-2 (COVID-19), HIV, HBV and HCV.156 In all 

 
147 TSANZ indicates that HIV-positive organs may be used in ‘exceptional circumstances’, such as in 
the case of ‘life-preserving donations’. See generally Clinical Guidelines for Organ Transplantation 
from Deceased Donors (n 72) 22, 51 and 52. 
148 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 13. 
149 Ibid 8. 
150 Ibid 2. 
151 Ethical guidelines for organ transplantation from deceased donors (n 114) 14. 
152 Ibid iv. 
153 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 8. 
154 Ethical guidelines for organ transplantation from deceased donors (n 114) 2. 
155 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 2. 
156 Ethical guidelines for organ transplantation from deceased donors (n 114) 2. 
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jurisdictions, a donor’s eligibility results are recorded in an ‘Electronic Donor Record’. Donor 
results are provided to transplant units prior to transplantation of that donor’s organ(s).157 

(a)  Pathway to Organ Donation  
Certification of death remains a significant event when optimising opportunities to harvest 
and transplant organs.158 Death, as established by state and territory legislation, is defined as 
irreversible cessation of all functions of the brain or irreversible cessation of circulation of 
blood within a deceased’s body.159 The clinical guidelines supplement the law and provide 
strict criteria and clinical indications for the certification of death, in accordance with the 
Australian and New Zealand Intensive Care Society’s (ANZICS) Statement on Death and 
Organ Donation.160 
Clinical declarations of death according to the neurological criterium (that is brain death) are 
only possible where a donor is maintained by a mechanical ventilator, typically occurring 
where that donor had been undergoing treatment in an intensive care unit (ICU) prior to 
death.161 Organs harvested following brain death provide optimal conditions for subsequent 
organ transplantation, as compared to organs harvested following cessation of circulation.162 
However, the number of donor organs retrieved using this pathway is bottlenecked by the low 
and decreasing incidence of conditions causing brain death, including occlusive stroke, brain 
trauma, and hypoxic-ischemic brain injury following cardiac arrest. Indeed, organ donations 
following brain death are possible in fewer than 1% of all organ donations occurring in 
hospitals.163 As a result, approximately <5 out of 548 donors in 2019 and <5 out of 463 donors 
in 2020 donated following brain death (rounded to the nearest whole number).164  
Death declared according to the circulatory criterium (that is cessation of circulation or 
ischemia) is by comparison prevalent but provides suboptimal opportunities to harvest organs 
for transplantation. In such cases, every second counts because of the rapid deterioration of 
organs after cessation of blood circulation, and the consequent risk of their failure following 
transplantation.165 Accordingly, donor organs must be harvested within as little as 60 to 90 
minutes following cessation of circulation to be eligible for transplantation.166 For this reason, 
the majority of donations resulting from cessation of circulation are planned and occur where 
a person who is receiving mechanical ventilation and/ or cardio-respiratory supportive 
treatments in an ICU is removed for reasons of donation.167 Nonetheless, approximately 30% 
of planned cessation of circulation donations do not proceed to transplantation as organ 
retrieval is not conducted within the required timeframe.168 Donations following cessation of 
circulation comprise approximately 30% of all donations in Australia,169 totalling 164 out of 
548 donors in 2019 and 139 out of 463 donors in 2020 (to the nearest whole number).170  

 
157 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 8. 
158 The Statement on Death and Organ Donation (n 42) 10. 
159 See generally Human Tissue Transplants (n 49). 
160 The Statement on Death and Organ Donation (n 42). 
161 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 6 (emphasis added). 
162 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 6. 
163 Ibid. 
164 Calculated using data extracted from Organ and Tissue Authority 2019 Report (n 13); and Organ 
and Tissue Donation 2020 Report (n 13). 
165 See generally the discussion in Human Tissue Transplants (n 49) under Part II. 
166 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 7. 
167 The Organ and Tissue Authority, National Protocol for Donation after Cardiac Death (Report No 1, 
2010) 10-13 (currently under review as of 3 August 2021); and Clinical Guidelines for Organ 
Transplantation from Deceased Donors (n 72) 7. 
168 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 7 citing ANZOD 
Section 3: Deceased Organ Donation Pathway 2018 (n 98). 
169 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 7 citing ANZOD 
Registry, Section 2: Deceased Organ Donation (Annual Report, 2018). 
170 Calculated using data extracted from Organ and Tissue Authority 2019 Report (n 13) 2; and Organ 
and Tissue Donation 2020 Report (n 13) 2. 
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The above-mentioned data signals that on average 169 out of 548 donors in 2019, and 144 out 
of 463 donors in 2020 donated following cessation of brain function or circulation. This data 
fails to account for the remaining 379 donors in 2019 and 319 in 2020. The relative importance 
of this unreported donation data and its impact on this article’s ability to furnish effective 
recommendations to improve donation rates is unclear. However, it does decrease the article’s 
ability to attain a sufficiently accurate and detailed snapshot of Australia’s contemporary 
donation and transplantation sector and its donation rates. 

(b) Donors’ Medical, Behavioural and Travel History 
Obtaining a thorough and accurate account of a donor’s ‘medical, behavioural and travel 
history’ is ‘critical to the assessment of the degree of risk to which the recipient of an organ… 
may be exposed’.171 This assessment considers: a donor’s history of disease (including 
congenital disease);172 surgeries impacting organ function; medical and non-medical drug 
intake;173 the presence of tumours and malignancies including metastatic cancer;174 and risk 
factors associated with the transmission of COVID-19 (including travel to high-risk areas of 
concern),175 HIV (particularly from male-to-male, and commercial sex),176 HBV and HCV.177  
Nowadays, COVID-19 screening is particularly critical when assessing donor eligibility given 
the ongoing pandemic.178 The clinical guidelines indicate that the ‘precise risk of donor-
derived [COVID-19 transmission] is currently unknown’, although the consequences of 
transmission – should it occur – are potentially life threatening.179 As such, clinical studies to 
date report ‘very high rate[s] of mortality from COVID-19 among newly transplanted kidney 
recipients’ who received ‘immunosuppressive’ treatment(s).180 Accordingly, the potential risk 
factors associated with the incidental use of COVID-19 positive organs calls for routine 

 
171 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 8; and M Green et al, 
‘Donor-derived transmission events in 2013: a report of the Organ Procurement Transplant Network 
Ad Hoc Disease Transmission Advisory Committee’ (2015) 99(2) Transplant 282, 282-287.  
172 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 37. Diseases cited 
include Ornithine transcarbamylase (OTC) deficiency, Alpha-1-antitrypsin deficiency, Marfan 
syndrome, diabetes, hypertension, and other cardiovascular diseases. 
173 Points of entry for literature discussing the impacts of donor drug use on transplantation outcomes 
include: Shih-jui Lin et al, ‘Effect of Donors’ Intravenous Drug Use, Cigarette Smoking, and Alcohol 
Dependence on Kidney Transplant Outcome’ (2005) 80(4) Transplantation 482; Guy MacGowan et al, 
‘Effects of drug abuse, smoking and alcohol on donor hearts and lungs’ (2019) 32 Transplant 
International 1019; and David Baran et al, ‘Intoxicated Donors and Heart Transplant Outcomes’ (2021) 
14 Circulatory Heart Failure 849. 
174 Points of entry for literature discussing the use of malignant donor organs for transplantation, and 
the inherent risks, include: Shanzhou Huang et al, ‘Outcomes of Organ Transplantation from Donors 
with a Cancer History’ (2018) 24 Medical Science Monitor 997; I Penn, ‘Transmission of cancer from 
organ donors’ (1995) 15(3) Nefrologia 205; M A Nalesnik et al, ‘Donor-Transmitted Malignancies in 
Organ Transplantation: Assessment of Clinical Risk’ (2011) 11(6) American Journal of Transplantation 
1140; Sheng Zhang et al, ‘Organ transplantation from donors (cadaveric or living) with a history of 
malignancy: Review of the literature’ (2014) 28(4) Transplantation Reviews 169; and Rajeev Desai et 
al, ‘Cancer Transmission From Organ Donors – Unavoidable But Low Risk’ (2012) 94(12) 
Transplantation Journal 1200. 
175 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 16. 
176 A point of entry for literature discussing the ethical implications of using HIV-positive donor organs, 
and the inherent risks, can be found at: Bram Wispelwey et al, ‘The transplantation of solid organs from 
HIV-positive donors to HIV-negative recipients: ethical implications’ (2015) 41 Journal of Medical 
Ethics 367. 
177 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 9. 
178 In 2020, Australia’s organ donation and transplantation rates dropped due to the emergence of 
COVID-19. Challenges including COVID-19 restrictions (such as border closures and flight reductions) 
negatively affected the donation and transplantation sector. See Organ and Tissue Donation 2020 
Report (n 13) 1 and 2.  
179 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 16. 
180 Ibid citing Enver Akalin et al, ‘Covid-19 and Kidney Transplantation’ (2020) 25 The New England 
Journal of Medicine 2475, 2475. 
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COVID-19 screening of all deceased donors, ideally completed within 72 hours of donation.181 
Screening should include a ‘combined nose and throat swab’ and ‘endotracheal aspirate’ (both 
PCR tests).182 Where ‘PCR-positive’, organs are ‘contraindicated’ and unfit for 
transplantation.183 
Nonetheless, the associated logistical and technical limitations of assessing a donor and their 
organ(s) for all potential risks means that ‘routine post-mortem examination has become an 
uncommon procedure in clinical medicine’,184 particularly when attempting to balance the 
‘transmission of malignancy’ against the risks of a recipient dying while awaiting results from 
the rigorous and lengthy assessment process.185 For this reason, organ donation programs 
across all jurisdictions aim to ‘minimise unexpected infectious diseases while simultaneously 
maximising opportunities for transplantation’.186  
To maintain rapid, yet safe, turn-arounds for transplantation procedures, the nature of the 
donor organ risk screening undertaken is calculated on a case-by-case basis, and is dependent 
upon whether (i) there exists sufficient evidence to suggest that a disease or risk will present 
itself in a recipient following transplantation, (ii) the chances of morbidity or mortality are 
high, and (iii) if there exists a sufficiently accurate, rapid and affordable screening test to 
corroborate this evidence.187 Where these requisite elements are met, the benefits of screening 
must be weighed against the relative impact of screening to recipient safety and wellbeing.188  
Implicitly, there exists a correlation between the ‘donor organ risk screening’ undertaken and 
Australia’s donation and transplantation rates, as organ risk screening informs the decision to 
harvest (or not to harvest) an organ for transplantation into a compatible recipient. The 
clinical guidelines do not quantify this correlation. Attaining this data through quantitative 
analysis would enhance this article’s ability to provide a critical analysis of organ donation and 
transplantation practices in Australia, and to furnish effective recommendations to improve 
organ donation rates. However, given the narrow scope of this article, undertaking an 
independent study of donor risk screening is not possible; although, this may be explored 
further in subsequent research. 

C  NHMRC’s Ethical Guidelines for Organ Transplantation from Deceased 
Donors 

Acknowledgement and respect for bioethics, as well as the human right to health, is critical to 
the ‘development and implementation of health policies, laws and practices, including those 
that relate to the allocation of health resources’.189 The National Health and Medical Research 
Council’s (NHMRC) Ethical Guidelines for Organ Transplantation from Deceased Donors 
(‘the ethical guidelines’)190 signals that this is particularly relevant for the allocation of scarce 
health resources such as human organs and tissue which, because of their scarcity, raise a 
number of ethical concerns.191 Notably, given the high demand and relative shortage of donor 
organs it is inevitable that ‘there will be many people who would benefit from an organ 
transplant but will not… receive one’.192 It is therefore essential that organ and tissue selection, 
removal and allocation laws, policies, and decision-making processes are guided by ethical 
principles and values.193 This should at all times remain transparent to all major stakeholders 

 
181 Clinical Guidelines for Organ Transplantation from Deceased Donors (n 72) 16. 
182 Ibid. 
183 Ibid 17. 
184 Ibid 10. 
185 Ibid  2. 
186 Ibid 10. 
187 Ibid. 
188 Ibid. 
189 Ethical guidelines for organ transplantation from deceased donors (n 114) 4. 
190 Ibid. 
191 Ibid v (emphasis added). 
192 Ibid. 
193 Ibid. 
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in the donation and transplantation process, including potential recipients, their family 
members and other relations, as well as participating transplant units or specialist 
clinicians.194 
Accordingly, the ethical guidelines serve to ‘support decision-making so that… health 
professionals have an ethical framework to guide clinical consideration and judgement’, 
ensuring that the decision-making process is ‘rigorous, consistent, transparent’ and in-line 
with community expectations.195 The guidelines inform ongoing revision of TSANZ’s Clinical 
Guidelines for Organ Transplantation from Deceased Donors. They are also consistent with 
the principles outlined in international documents, including the World Health Organisation’s 
(WHO) Guiding principles on human cell, tissue and organ transplantation196 (endorsed by 
the Australian Commonwealth),197 the International Covenant on Economic, Social and 
Cultural Rights,198 and the Declaration of Istanbul on Organ Trafficking and Transplant 
Tourism.199 
The following subsections identify the core ethical principles underpinning organ donation 
and transplantation laws and policy within Australia, as well as the significance of the right to 
health. These principles inform the article’s subsequent stipulation of recommendations, 
conducive to providing altruistic, ethical and compassionate advice.200 
1  Ethical Principles of Donation and Transplantation 

(a)  Altruistic Intention to Donate 
Cadaveric organ donation in Australia is ‘an act of extraordinary generosity’ and is 
fundamentally dependent on the altruistic intention of individuals (and their families) to 
provide their consent to donate – reflecting an opt-in system of donation.201  
This has ramifications for clinical practice, and for this article’s recommendations.202 Namely, 
notions of altruism coincide with the ‘recognition that the continuance of [Australia’s organ 
procurement system] rests upon the willingness of [its people] to support it’ and calls for all 
eligible donors to consider organ donation in the name of the greater good.203 As a result, 
donor organs must not be obtained by exploitation or coercion, of which would constitute ‘a 
blatant violation of bodily integrity and autonomy’ or an ‘abusive act’.204 Nor should organ 

 
194 Ibid 5. 
195 Ibid. 
196 World Health Organisation, Guiding Principles on Human Cell, Tissue and Organ Transplantation, 
World Health Assembly Res, 63rd mtg, WHO Doc WHO/C/RES/Summary (November 2010) (‘Guiding 
Principles on Human Cell, Tissue and Organ Transplantation’). 
197 Ethical guidelines for organ transplantation from deceased donors (n 114) 5.  
198 Committee on Economic, Social and Cultural Rights, General Comment No. 14: Substantive Issues 
Arising in the Implementation of the International Covenant on Economic, Social and Cultural Rights, 
ESC D, 22nd sess, Agenda Item 3, UN Doc E/C. 12/2000/4 (11 August 2000) para 2 (‘Substantive Issues 
Arising in the Implementation of the International Covenant on Economic, Social and Cultural 
Rights’); and International Covenant on Economic, Social and Cultural Rights, Australia, signed 18 
December 1972, ATS 5 (entered into force 10 March 1976) art 12(2)(d) (‘ICESCR’). 
199 Participants in the International Summit on Transplant Tourism and Organ Trafficking Convened 
by the Transplantation Society and International Society of Nephrology in Istanbul, Turkey, ‘The 
Declaration of Istanbul on Organ Trafficking and Transplant Tourism’ (2008) 3(5) Clinical Journal of 
American Society of Nephrology 1227.  
200 The Statement on Death and Organ Donation (n 42) 27. 
201 Ethical guidelines for organ transplantation from deceased donors (n 114) 6. 
202 William J Fitzpatrick, ‘Human altruism, evolution and moral philosophy’ (2017) 4 Royal Society 
Open Science 1, 1.  
203 Ethical guidelines for organ transplantation from deceased donors (n 114) 6. 
204 Pradeep Kumar Prabhu, ‘Is Presumed Consent an Ethically acceptable way of obtaining organs for 
transplant?’ (2019) 20(2) Journal of Intensive Care Society 92, 94 quoting B Farsides, ‘Respecting 
wishes and avoiding conflict: understanding the ethical basis for organ donation and retrieval’ (2012) 
108(1) British Journal of Anaesthesia 73, 74; and Pope Benedict XVI, ‘A unique testimony of charity’ 
(Speech, Vatican City, November 7, 2008).  



Canberra Law Review (2022) 19(1) 

 

130 

donation be motivated by payment to a donor or a donor’s family, which would constitute a 
violation of the sanctity of altruistic donation which must be characterised as a ‘gift given’, not 
bought.205 

(b)  Anti-discrimination 
The decision to offer a particular organ to a particular recipient (that is organ allocation) is 
informed by an evaluation of that recipient’s eligibility against a rigorous criterium – 
articulated in TSANZ’s clinical guidelines. The ethical guidelines strictly prohibit the use of 
unreasonably discriminatory criterion from this assessment process.206  
Accordingly, discrimination against a potential recipient based on race, cultural and religious 
belief, as well as gender, sexuality, disability, or age must play no role in assessing eligibility.207 
Moreover, a potential recipient’s need for transplantation arising from past lifestyle choices, 
economic and social stature, previous refusal of an offer for an organ, or ‘refusal to participate 
in research’ likewise should not play a role in assessing eligibility.208 Nonetheless, the organ 
shortage means that a decision to offer an organ to one recipient over another based on these 
factors (that is ‘organ rationing’) may be permitted where such factors reduce the likelihood 
of a successful transplantation outcome in one of the recipients.209 

(c)  Consent and Autonomy 
The process of establishing informed consent prior to medical treatment, including for organ 
donation and transplantation, is further outlined by the ethical guidelines.210 These guidelines 
inform state and territory legislation, as well as the clinical guidelines.  
According to the ethical guidelines, the processes required to establish consent for donation 
or transplantation must be evaluated on a case-by-case basis to remain sensitive to 
individualistic values, preferences and beliefs that may affect decision-making.211 However, in 
general, consent is established where (i) a person’s decision to consent is made without undue 
pressure from health care professionals, family members or friends, (ii) that person is 
provided sufficient information so that the consent can be characterised as ‘informed’, (iii) 
consent is conveyed in a cogent manner so that there is no mistaking that person’s intentions, 
and (iv) that person has capacity to consent to donate or undergo transplantation.212 
Where a person is assessed as incapable of providing consent as a result of some vitiating 
factor affecting capacity,213 the ethical guidelines provide scope for an elected representative 

 
205 Prabhu (n 205) 92; and Guiding Principles on Human Cell, Tissue and Organ Transplantation (n 
197). Cf Richard Titmuss, The Gift Relationship, From Human Blood to Social Policy (Allen & Unwin, 
1971); and Iain McLean and Jo Poulton, ‘Good Blood, Bad Blood, and the Market: The Gift Relationship 
Revisited’ (1986) 6(4) Journal of Public Policy 431. 
206 Ethical guidelines for organ transplantation from deceased donors (n 114) 6. 
207 Ibid. 
208 Ibid. 
209 Bioethics regarding organ rationing is outside the scope of this article. Points of entry for organ 
rationing can be found at these sources: James Neuberger, ‘Brining Rationality to Rationing? – The 
Challenges of Organ Allocation’ (2016) 100(4) Transplantation 708; James Neuberger, ‘Rationing life-
saving resources – how should allocation policies be assessed in solid organ transplantation?’ (2011) 
25(1) Transplant International 3; Allison Tong et al, ‘Rationing scarce organs for transplantation: 
healthcare provider perspectives on wait-listing and organ allocation’ (2013) 27(1) Clinical 
Transplantation 60; and A L Caplan, ‘Organ transplant rationing: a window to the future?’ (1987) 68(5) 
Health Program 40.  
210 Ethical guidelines for organ transplantation from deceased donors (n 114) 6. 
211 Ibid. 
212 Ibid 6 and 7. 
213 Discussions regarding a patient’s capacity to provide consent is outside the scope of this article. 
Points of entry for this can be found at: Equality, Capacity and Disability in Commonwealth Laws (n 
143); Willi Horner-Johnson and Danielle Bailey, ‘Assessing Understanding and Obtaining Consent 
from Adults with Intellectual Disabilities for a Health Promotion Study’ (2013) 10(3) Journal of Policy 
and Practice in Intellectual Disabilities 260; and Lesley Goldsmith et al, ‘Informed consent to 
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to provide consent on that person’s behalf, although requires that representative to have been 
actively involved in ongoing discussions and decision-making processes.214 

(d)  Anti-harm  
Transplantation ‘should only be undertaken where it is believed that it provides a benefit to a 
recipient’.215 The necessary processes involved in evaluating benefit to a recipient are at once 
informed by the clinical and ethical guidelines. Evaluation should account for donor organ 
condition, as well as the ‘general health’ of the recipient and the likelihood of a successful 
transplantation outcome, weighed against the risk of not proceeding with transplantation.216 
The ethical guidelines indicate that ‘general health’ comprises both psychological and physical 
wellbeing.217 To ensure psychological and physical health, clinicians and health care 
professionals (including those belonging to multidisciplinary transplant units) have the 
capacity to refer recipients for medical intervention and treatment prior to transplantation 
(including dialysis prior to kidney transplantation), and for support following transplantation 
to ensure ongoing management of treatments,218 including the use of organ anti-rejection 
drugs such as immunosuppressants.219 

2  The Ethical Guidelines on the ‘Right to Health’ 
The ‘right of everyone to… the highest attainable standard of health’ is articulated in Article 12 
of the 1976 International Covenant on Economic, Social and Cultural Rights (‘ICESCR’).220 
The UN Committee of Economic, Social and Cultural Rights has declared that the right to 
health ‘must be understood as a right to the enjoyment of… facilities, goods, services and 
conditions necessary to realise’ the highest standard of health.221 This passage is broadly 
construed to include the right to quality and affordable health care services which are 
entrusted with ensuring the availability of health resources such as organs for transplantation, 
conducive to maintaining ‘the health and wellbeing of a person and their family’.222  
However, it is important to note that the UN Committee recognises that the right to health 
‘cannot be ensured by a country, nor can countries provide protection against every possible 
cause of human [illness]’.223 Moreover, in absence of a Commonwealth provision for the right 
to health, maintaining health and wellbeing cannot be construed as a ‘right’, but rather an 
‘aspiration of the common people’.224 Thus, the ‘right to health’ under Article 12 of the ICESCR 

 
healthcare interventions in people with learning disabilities’ (2008) 64(6) Journal of Advanced 
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Social and Cultural Rights (n 199) para 2; and ICESCR (n 199). See also John Tobin, The Right to 
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sheet (Web Page, 2021) < https://www.ag.gov.au/rights-and-protections/human-rights-and-anti-
discrimination/human-rights-scrutiny/public-sector-guidance-sheets/right-health> (‘AG: Right to 
Health’). 
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is a mere ‘strong desire to achieve something high or great’, distinct from an enforceable 
right.225  
Notwithstanding this, enforcing the right to organs on grounds of the right to health is not 
desirable under Australia’s opt-in system of informed consent as it entails the mandatory 
harvesting of organs for transplantation – akin to an opt-out system of donation.226 Mandatory 
harvesting of organs is outside the Commonwealth’s power and would be contrary to the 
altruistic underpinnings of organ donation and transplantation in Australia.227 Ergo, this 
article does not engage with the right to health when furnishing its recommendations.228  

III  Key Findings and Discussion: Organ and Tissue Donation in Australia 
Part II of this article identified and examined the legislative instruments and policy 
underpinning Australia’s organ donation and transplantation system. It determined that 
current governance provides a rigorous framework which establishes the provisions for and in 
relation to the selection, removal and allocation of organs and tissue for transplantation. 
Australia’s regime supports key stakeholders in the organ donation and transplantation sector 
and provides them with a cogent and ethical framework to guide clinical indication, 
consideration, and judgment on a matter of significant health policy.  
Despite current arrangements, the disparity between organ supply and demand continues as 
of 2021.229 From its analysis, this article has identified several constraining (limiting) factors 
within Australia’s donation and transplantation system that impede attempts to overcome the 
organ shortage, meet future demand for organs, and achieve nation-wide best practice. The 
following part of this article establishes and examines these limiting factors, informed by the 
works of key stakeholders within the area, to explicate their relative impact on donation and 
transplantation rates and outcomes. This process informs the article’s subsequent statement 
of recommendations to mitigate the impact of structural impediments within Australia’s 
system in the areas most likely to yield sustainable results over the long-term. 
A  Jurisdictional Variability: Organ and Tissue Legislation  
The nature of the laws underpinning organ donation and transplantation practices within 
Australia point to a lack of harmonisation and to ‘fragmentation’ between jurisdictions.230 As 
a result, jurisdictional oversight occurs on a state and territory level,231 given the 
Commonwealth does not have an express power and has not enacted authoritative statute to 
regulate this area.232 Indeed, the only relevant Commonwealth statute, the Australian Organ 
and Tissue Donation and Transplantation Authority Act 2008 (Cth), serves to establish the 
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OTA and its accountable authority (that is the Board),233 neither of which determine state and 
territory law.234  
Consistent with conventional guiding principles of good governance, state and territory 
authority should implicitly ‘look to the Commonwealth to provide leadership…, ethical 
oversight’ and consistency to the interpretation of the law.235 However, as governance is state- 
and territory-based, each jurisdiction acts as ‘gatekeeper’ for the laws and policy regulating 
organ donation and transplantation practices, effectively excluding Commonwealth 
interference.236 Though not ‘outwardly reported’, this has culminated in significant gaps in the 
laws and policy used to regulate donation and transplantation, and has subsequently left state 
and territory governments with ‘little … ability to keep pace with surgical needs’.237 
For instance, the 2006 Howard government’s National Clinical Taskforce on Organ and Tissue 
Donation (‘the Taskforce’) has indicated that Australia’s fragmented form of governance 
impedes efforts to increase organ donation and transplantation rates and has led to an absence 
of a single overarching or nationally-driven policy direction.238 This is reflected fundamentally 
in the inability of states and territories to remain consistent and current to ‘technology and 
changing practices within the sector’ – exemplified foremost by the disparate approaches used 
to assess organ donor and recipient eligibility (discussed in Part III) .239  
Additionally, inconsistency in the laws used between state and territory jurisdictions ‘fail[s] to 
empower all jurisdictions to adopt and enforce oversight’,240 with ‘some governments 
report[ing] capacity and responsibility gaps in their frameworks which disempower their role 
in oversighting jurisdictional tissue provision’.241 In this regard, PricewaterhouseCoopers 
reported that ‘state authorities’ (unnamed) were not adequately empowered to regulate 
surgeons’ importation of organs ‘due to a lack of reporting requirements and a [legislative] 
capacity to compel information’.242 As a result, that state was operating ‘without full 
information on the trade and distribution of tissue within its jurisdiction, and with ambiguity 
over the powers to intervene and regulate it’.243  
On the balance, key stakeholders and institutions within the sector indicate that jurisdictional 
fragmentation of the laws underpinning organ donation and transplantation practices impede 
efforts to increase organ donation and transplantation rates, achieve nation-wide best 
practice, and to ‘adapt to changing needs’ within the sector.244 However, the veracity of these 
findings is somewhat diminished due to a lack of quantitative data to support them.  
Notwithstanding this, there is evidence to suggest that the implementation of a nationally 
driven approach to organ donation and transplantation would theoretically enhance 
Australia’s ability to overcome barriers posed by jurisdictional fragmentation, at least in the 
‘short- to medium-term’.245 This view was reflected by government stakeholders in the OTA’s 
2016 report into ‘Australia’s tissue sector’ which called for ‘sector level reform’ (including 
reforms to generate national oversight), followed by reforms to ‘[p]rofessional associations 
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and end user stakeholders’ as a way to increase organ donation and transplantation rates.246 
Indeed, should Australia’s organ donation and transplantation legal regime remain state- and 
territory-based (that is ‘fragmented’), organ donation may be constrained and ‘many 
possibilities for increasing organ donation and transplantation rates will go unexplored’.247 
B  Jurisdictional Variability: Consent Registration Infrastructure 
Cadaveric organ and tissue donation in Australia reflects an ‘opt-in’ system of donation.248 
Organ and tissue may therefore be removed from a deceased person where a designated 
hospital officer, after making reasonable enquiries, concludes that the deceased had consented 
to the removal for reasons of transplantation.249 This article identified the AODR as the 
national register for Australians to record their consent to donate;250 although, recognised 
South Australia as an anomaly given its use of driver’s license consent registration 
arrangements. Those arrangements allow South Australians to capture their decision to 
donate upon registering for a driver’s license, at which point that consent data is transferred 
from a driver’s license database to the AODR.  
Under these arrangements, a national survey on donor consent registrations conducted by 
Services Australia between 2019-2021 identified South Australia as reporting the highest 
proportion (%) of registrations with the AODR, with 51.93% of South Australia’s population 
having registered their consent to donate.251 For the same years, the Northern Territory, the 
Australian Capital Territory, and Victoria reported the lowest proportion of registrations with 
the AODR, at 4.23%, 8.19% and 8.49%, respectively.252  
As indicated by the OTA in its 2018 Review of the Australian organ donation, retrieval and 
transplantation system,253 South Australia’s registration rates have been greatly assisted by 
the continued use of the ‘drivers licensing legacy system’.254 A number of stakeholders 
consulted in that review additionally highlighted the bona fide effectiveness of the somewhat 
niche licensing system in registering organ donation intent, particularly in comparison to 
other jurisdictions which rely upon the AODR in isolation.255  
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In the context of ‘donation rates’, higher donor registration rates increase the supply of organs 
from potential donors, whereas lower rates limit the supply of organs from potential donors. 
Thus, evidence in the literature (including the OTA’s 2018 review) which points to a 
correlation between ‘drivers licensing legacy system[s]’ and increased registrations should 
also point to increased rates of donation.256 By extension, evidence pointing to lower rates of 
registration under the AODR when used isolation should also point to decreased donation 
rates. The veracity of this conclusion is supported by data in the literature, including the OTA’s 
2020 Australian Donation and Transplantation Activity Report which identified South 
Australia as ‘the leader in donation outcomes’, achieving a donation rate of 26 dpmp.257 By 
extension, the Northern Territory was identified as Australia’s weakest jurisdiction (16.3 
dpmp).258  
On the balance, the correlation drawn between South Australia’s ‘licensing legacy system’ and 
increased registration rates indicates that national donation averages may increase through 
adoption of South Australia’s registration regime in the other jurisdictions. 
C  Jurisdictional Variability: Eligibility Criteria 
The various criteria used to assess donor and recipient eligibility inform the decision to 
retrieve a particular donor organ for transplantation into a compatible recipient. Implicitly, 
there exists a correlation between these criteria and the donation and transplantation rates 
achieved between jurisdictions.259 As identified in this article, TSANZ is the body responsible 
for ensuring these criteria are ‘nationally uniform’; therefore, providing consistency ‘[to] the 
criteria by which donated organs are [selected] and allocated’.260 However, the eligibility 
criteria cannot be characterised as ‘uniform’, with the literature highlighting the use of varying 
donor eligibility criteria (some more stringent than others) between state and territory 
jurisdictions.261 Variability in the criteria used to assess donor eligibility has resulted in a 
disparity in the donation and transplantation rates achieved between jurisdictions.262  
A national survey on Australian donation and transplantation activity between 2018-2020 
reported on average 170 (24.6%) out of 522 (75.4%) potential donors did not proceed to 
donation as they were deemed unsuitable when assessed against donor eligibility criteria.263 
During this period, Queensland, Victoria, and South Australia reported the highest proportion 
of potential donors assessed as unsuitable for donation, with unsuitability rates of 27%, 28% 
and 29%, respectively.264 In contrast, only 16.33% of potential donors in Tasmania were 
deemed not medically suitable for donation.265  
Inconsistency in the unsuitability rates observed between jurisdictions is ‘indicative of the 
variability in the advancement of donation and transplantation techniques and the stringency 
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of acceptance criteria applied in each state and territory’.266 Lower rates of unsuitability are a 
‘direct [result] of the extended consideration of [sub-optimal organs] that were previously 
considered not suitable for donation’,267 which has ‘come about from improved techniques to 
optimise the use of organs’.268 For instance, the presence of HBV and HCV in donor organs 
has become less of a barrier to organ transplantation due to the increased availability of 
curative treatments, including prophylactic treatments for HBV and HCV antivirals.269 
Conversely, higher rates of unsuitability are a result of the application of stringent and overly 
rigorous eligibility criteria that deem sub-optimal organs (including HBV- and HCV-positive 
organs) as inappropriate for transplantation purposes.  
Accordingly, Tasmania’s low rate of unsuitability (16.33%) is attributable to its ‘larger risk 
appetite and less conservative approach to the use of the eligibility criteria’, whereas high 
unsuitability rates in Queensland, Victoria, and South Australia are attributable to the 
application of stringent eligibility criteria – evidence which is supported ‘anecdotally’.270  
Inconsistency in the criteria used between jurisdictions limits the supply of organs from 
potential donors on a national scale. There is potential to access a much wider pool of donors 
if this barrier is addressed. This has ramifications for the article’s recommendations to 
improve donation rates, suggesting that ‘techniques that optimise the use of expanded and 
nonstandard risk donors… and improve practices in the identification of potential donors’ 
have a quantifiable and positive impact on ‘Australia’s donation performance’.271  
In application, the contrast drawn between unsuitability rates in Tasmania and its use of 
optimised eligibility criteria versus those states utilising stringent criteria suggests that 
donation rates may be improved by harmonising jurisdictional eligibility criteria to reflect 
Tasmania’s regime.272 By extension, harmonising eligibility criteria also ensures that criteria 
is ‘nationally uniform’, in-line with TSANZ’s aspirations for consistency in ‘the criteria by 
which donated organs are [selected] and allocated’.273  
The literature is unclear as to what or who has driven a shift in the metrics of the criteria used 
to determine donor eligibility, nor the reasons behind it. Theoretically, this data could be 
obtained by completing a cross-country systematic interview of key stakeholders in the organ 
donation and transplantation sector, including medical practitioners (for instance designated 
hospital officers and transplant unit members). However, given the narrow scope of this article 
and the practical limitations imposed by COVID-19, undertaking an independent survey or 
case study of key stakeholders between state and territory jurisdictions is not possible; though, 
this may be explored further in subsequent research. Nonetheless, common sense would 
dictate that key stakeholders have acted in response to the growing need for donor organs or, 
at a fundamental level, to meet government-, hospital- and patient-centric goals.  
D  Consent Defaults: Australia’s Opt-in System, and Opt-out Systems 
As detailed above, organ donation in Australia presupposes an individual’s express, free and 
informed consent274 – reflecting an opt-in system of donation.275 Provisions of consent are 
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expressed in the law (stipulating that organ and tissue may be removed from a cadaver where 
a designated hospital officer concludes that the deceased had consented to the removal),276 
and in the clinical and ethical guidelines (stipulating that donation is fundamentally 
dependent on the altruistic intention of individuals to provide their consent to donate).277  
Altruistic organ donation under an opt-in system ‘is naturally [viewed]… with…favour’ in 
Australia,278 and garners support from the general public and key stakeholders in the organ 
donation and transplantation sector.279 Yet, despite Australia’s stated support for donation 
under its opt-in system,280 the nation continues to suffer a persistent scarcity of organs for 
transplantation.281 This has culminated in concern that Australia’s existing opt-in system 
impedes efforts to overcome the organ shortage, meet future demand for organs, and achieve 
nation-wide best practice; and has been the motivating reason behind the evolution of hard-
lined proposals for reform.282  
Of these proposals, the adoption of an opt-out system of donation is most prevalent in the 
literature and has prompted key stakeholders to ‘[investigate] whether an opt-out system of 
organ donation would be beneficial in increasing organ donation rates’.283 Under an opt-out 
system, ‘a deceased individual is classified as a potential donor in absence of [express] 
opposition to donation before death’.284 This system has operated with ‘a high degree of 
success [internationally]’, particularly in Spain – the ‘gold standard’ for organ donation, 
achieving donation rates of 49.61 dpmp.285 Discussions with ‘staff and persons’ living in Spain 
show that over time, ‘[an opt-out system’s] use has its greatest benefit by making donation the 
norm’ and has ‘engendered civic pride’.286 In relation to Spain, ‘Australia has a relatively low 
rate of organ donation’ of around 21.6 dpmp – placing Australia 16th in the world.287  
The wide variation between donation rates in opt-in versus opt-out countries such as Spain 
‘strongly suggests that this is one area of health policy where the right legislation can play an 
important role’ in improving donation and transplantation rates and outcomes.288 However, 
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despite palpable quantitative evidence, the political climate in Australia has traditionally been 
opposed to an opt-out system of organ donation,289 with key stakeholders concluding that such 
a system ‘isn’t the key to increasing donation rates’.290 
The 2006 Howard government’s National Taskforce was among those stakeholders opposed 
to the implementation of an opt-out system in its report into Australia’s organ and tissue 
sector. The Taskforce, established to provide the Australian government with ‘evidence-based 
advice on ways to improve the rate of safe, effective and ethical organ… and tissue donation 
for transplantation in Australia’,291 released its final report in 2008 which included the 
identification of ‘six critical areas of action and 51 recommendations for improving’ Australia’s 
organ donation system.292 As a part of its report, the Taskforce expressed its disapproval for 
the adoption of an opt-out system within Australia, citing: ‘when international comparisons 
in donor rates according to consent laws [and actual practice] are considered, there is no clear 
correlation between opt-out systems and better performance in organ donation’.293 Moreover, 
‘it [was] not expected that legislative change in isolation would bring about a substantial 
increase in donation rates’, as there exist other confounding variables that influence donation 
rates, including the eligibility criteria used to regulate organ and tissue selection, removal and 
allocation for transplantation.294 Accordingly, the Taskforce endorsed the continued use of 
Australia’s existing opt-in system which was cited to ‘balance individual and family rights’ to 
autonomy, making it a considerably fairer approach to organ procurement when compared to 
an opt-out system of donation.295 
Additionally, a number of government committees, including those of Tasmania, Queensland, 
Western Australia and NSW, were commissioned to commence independent reviews of organ 
and tissue donation governance, and to consider the adequacy of Australia’s existing opt-in 
system as compared against opt-out systems (particularly the ‘Spanish Model’).296 General 
consensus among the relevant government committees favoured the continued operation of 
Australia’s opt-in system,297 as there existed ‘no convincing evidence that the introduction of 
presumed consent (that is an opt-out system) in isolation would have a positive impact on 
organ and tissue donation’.298 Further, while opt-out legislation was ‘widely assumed… to yield 
significantly higher rates of organ donation’ in Spain,299 capitalised by that law’s ‘gold-
standard’ appellation, ‘it [could not] be inferred from this that the introduction of presumed 
consent legislation per se [led] to an increase in organ donation rates’.300 Instead, it is far more 
likely that the Spanish experience and its success were dependent on the Spanish 
government’s decision to amalgamate its organ donation and transplantation infrastructure 
(comprising its donation legislation and programs)301 into a single, nationally drive approach 
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– aptly named the National Transplant Organisation (Organización Nacional de 
Trasplantes).302  
Accordingly, the literature highlights the ‘superficial’ nature of opt-out systems, and of claims 
for a correlation between the enactment of opt-out legislation and increased donation rates.303 
In doing so, the literature emphasises the importance of ‘a well organised [and harmonised] 
infrastructure’ to achieving increased donation rates.304 On this point, Queensland’s Review 
of Organ and Tissue Donation Procedures Select Committee indicated that ‘the introduction 
of any system of presumed consent without changes to the [infrastructure] would not increase 
organ and tissue donation rates in a country with a previously implemented opt-in system’.305 
As a result, focusing on legislative reform to an opt-out system may be to ‘miss the target’ if 
greater donation gains could arise ‘through organisational and structural change’ to Australia’s 
existing system.306 
All committees additionally raised concerns for the ethical implications of adopting an opt-out 
system of donation, particularly in relation to the potential contravention of an ‘individual’s 
rights to autonomy’ which could pose the risk of ‘turning away’ the public from donation.307 
As identified in this article, donation under an opt-in system is an act of altruism. It ‘is a 
precondition of [a donor’s] freedom so that the transplant can be characterised as being a gift 
and not interpreted as a coercive or abusive act’.308 Here, the violation of the sanctity of the 
dead is justified by the concept of the ‘ultimate gift of charity’ and the need for organs to be 
‘given’ and not ‘taken’.309 Introducing an opt-out system has the potential to undermine the 
concept of donation as a gift and could incite a public perception that the state is exercising 
unwarranted and paternalistic intrusions over the dead,310 eroding ‘trust in health 
professionals and the government’.311 Thus, the only ethically just response to donation 
appears to be one that adheres to an informed consent system (that is an opt-in system).312  
More recently, the Australian government commissioned Ernst and Young (EY) to undertake 
an independent review of organ and tissue donation in Australia to provide ‘recommendations 
and evidence-based advice to inform the development of a future national strategy… in order 
to optimise deceased donation opportunities for maximum transplant outcomes’.313 The 
review, commencing in May 2018 and published December 2018, highlighted the need for 
improvements in governance transparency and accountability of key stakeholders in the 
sector.314 EY made no reference to the use of an opt-out system as a viable or sustainable 
solution to achieving increased rates of donation within Australia. This, alongside the prior 
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mentioned reports and reviews, signals a noteworthy shift within the organ donation and 
transplantation sector, indicating that key stakeholders are orientating their legislative- and 
policy-centric goals to developing and capacitating Australia's existing opt-in system. 
On the balance, although opt-out systems are objectively the benchmark in organ and tissue 
donation statistics, ‘[this] clinically focused… system is something Australians are not ready 
or prepared for’ – reflected in Australia’s current political climate and the reduced readiness 
of key stakeholders to comment on or to consider its endorsement.315 Moreover, the appeal of 
opt-out systems (including the Spanish model) appears to be wholly superficial,316 with key 
stakeholders concluding that there exists ‘no convincing evidence that the introduction of 
presumed consent in isolation would have a positive impact on organ and tissue donation’.317 
Instead, increased donation rates in opt-out countries have been attributed to the 
implementation of a well organised and harmonised infrastructure.318 This has ramifications 
for the article’s subsequent recommendations to improve donation rates, suggesting that there 
exists far more potential to achieve greater donation gains ‘through organisational and 
structural change’, rather than through the enactment of opt-out legislation.319  

IV  Rethinking Organ Donation: recommendations for reform 
A review of the laws and policy underpinning organ donation and transplantation practices in 
Australia, informed by the ideas of leading academics and researchers that have produced 
work in this area, identified several constraining factors that impede attempts to overcome the 
organ shortage, meet future organ demand, and achieve nation-wide best practice. 
Accordingly, the following part provides evidence-based advice and recommendations, 
comprising wide-ranging legislative and infrastructural reform, to overcome these 
constraining factors in the areas most likely to yield measurable and sustainable increases in 
donation and transplantation rates in the long-term. All recommendations endorse a key 
principle adopted by the Howard Government’s National Taskforce in its 2008 report: ‘think 
nationally, act locally’.320 
A  Recommendation #1: legislative harmonisation 
A key finding of this article was that Australia lacked authoritative Commonwealth oversight. 
As a result, the provisions for and in relation to organ donation and transplantation are 
furnished on a state and territory level – a ‘fragmented’ form of governance. Inconsistency 
between state and territory laws reduces Australia’s ability to increase donation and 
transplantation rates, remain current to changing practices within the sector,321 and has 
precipitated gaps within the law that disempower government authorities to oversight 
jurisdictional tissue provision. 
Consequently, this article recommends that there exists a shared responsibility for the 
amalgamation and implementation of nationally uniform Commonwealth organ donation and 
transplantation law between state and territory jurisdictions. This will create opportunities for 
state and territory governments and other key stakeholders to co-contribute to and deliver on 
organ and tissue services in a manner that best suits jurisdictional and national environments 
– consistent with the Taskforce’s desire to ‘think nationally, act locally’.322 Moreover, 
harmonisation of the law to generate Commonwealth oversight would allow for consistency 
between jurisdictions and would streamline the future introduction or revision of the 

 
315 See, eg, Donna Simmers, Submission No 004 to Review of Organ and Tissue Donation Procedures 
Select Committee, Parliament of Queensland, Review of Organ and Tissue Donation Procedures (20 
July 2008) 1.  
316 Rudge (n 304) 62. 
317 Select Committee of Queensland (n 31) 11, 17 and 43 (emphasis added). 
318 Willis (n 28) 57. 
319 Ibid. 
320 Think Nationally, Act Locally (n 4) 150. 
321 Analysis of the Australian tissue sector (n 236) 39.  
322 Think Nationally, Act Locally (n 4) 150. 



Canberra Law Review (2022) 19(1) 

 

141 

provisions in relation to organ donation and transplantation. Theoretically, this would ensure 
all jurisdictions remain current to best practice procedure. 
B  Recommendation #2: licensing system registration trials 
A second finding was that South Australia continues to report the highest proportion of donor 
registrations, and that this may be attributed to its use of a niche licensing legacy system 
(operating in conjunction with the AODR). By comparison, it was determined that the use of 
the AODR in isolation hampers registration rates in jurisdictions such as the Northern 
Territory, Victoria, and Queensland.  
Accordingly, it is recommended that discussions between state and territory governments and 
stakeholders be opened to inform the revision and implementation of strategies to improve 
nation-wide donor registrations, having regard for the merits of South Australia’s licensing 
arrangements. As a part of this discussion, state and territory governments and stakeholders 
should be urged to undertake independent, regional studies regarding the effects of licensing 
arrangements on registration rates and to subsequently present their conclusions before the 
other relevant parties – consistent with the notion of ‘think nationally, act locally’.323 These 
studies should include licensing system trials that run for a minimum of six months. This time 
frame ensures that trials and their results are not constrained by logistical factors including 
time – as informed by the Australian Red Cross Lifeblood’s 1990 campaign ‘Go On! Say Yes’ 
which evaluated the ‘level of increase or decrease in donor consent rates’ over six months 
following the implementation of drivers’ license registration arrangements.324 
C  Recommendation #3: eligibility criteria harmonisation 
A third finding of this article was that donor eligibility criteria are inconsistent between state 
and territory jurisdictions. Variability in the criteria used to assess donor eligibility negatively 
impacts Australia’s mean donation rate and, additionally, prevents Australia from achieving 
the ‘nationally uniform’ criteria espoused for in TSANZ’s clinical guidelines. 
Accordingly, Tasmania’s use of optimised eligibility criteria was observed to increase its risk 
appetite; therefore, lowering its donor unsuitability rates. This boosts the nation’s average 
donation rate. Conversely, jurisdictions using overly stringent and rigorous criteria reported 
increased unsuitability rates. This hampers the nation’s average donation rate.  
Therefore, this article recommends that TSANZ undertake a review and revision of the 
national standards for determining donor eligibility, having regard for the efficacy and merit 
of Tasmania’s eligibility criteria. Subsequently, it is recommended that Tasmania’s eligibility 
criteria be trialled in other state and territory jurisdictions and, if proven effective, 
implemented nation-wide. As such, it is hypothesised that the introduction of Tasmania’s 
eligibility regime would coincide with decreasing unsuitability rates and, by extension, 
increasing donation rates. 
D  Recommendation #4: rebutting presumed consent (opt-out) 
This article’s final key finding determined that Australia may overcome the organ shortage, 
meet future demand for organs, and achieve nation-wide best practice by orientating reform 
to capacitating Australia’s existing opt-in system, and not by moving to an opt-out system of 
donation. Indeed, focusing on reform away from an opt-in system and towards an opt-out 
system without corresponding infrastructural and legal reform ‘would not increase donation 
rates’ in Australia.325 
Hence, this article recommends against the introduction of an opt-out system of donation. 
Furthermore, it supports the continued capacitation of Australia’s existing opt-in system and 
has subsequently orientated its recommendations to reflect this. 
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V   How to Proceed: strategic roadmap to reform 
The OTA is best placed to lead the dissemination and implementation of this article’s 
recommendations across state and territory jurisdictions, given the Australian Organ and 
Tissue Donation and Transplantation Authority Act 2008 (Cth) provides the OTA with 
responsibility for the formulation, supervision and dissemination of ‘policies…, protocols’ and 
information ‘relating to organ or tissue donation and transplantation matters’.326 
For the OTA to extend the ambit of its focus to embrace the enhanced governance of organ 
donation and transplantation, and to drive the implementation of this article’s 
recommendations, the OTA will ‘require adequate funding and support from the Australian 
Government’.327  
Theoretically, funding and support for the implementation of this article’s recommendations 
may be obtained where the Australian Government recognises Australia’s organ donation and 
transplantation sector as an area of law that ‘needs to be updated, improved or developed’.328 
Where this occurs, the Attorney-General may issue a written request to the ALRC to undertake 
an inquiry with respects to the deficient area of law – referred to as a Terms of Reference 
(TOR). The TOR addresses the subject matter and scope of the inquiry, including the 
stakeholders and advisory committee consulted during the investigation.329 Following an 
initial inquiry and consultation, the ALRC will produce several ‘Consultation Documents’, 
comprising ‘Background Papers’ and ‘Consultation Papers’. Background Papers will provide a 
detailed account of the ALRC’s research, while Consultation Papers will set out draft proposals 
for reform and will call for public submissions, including academic research akin to this 
article.330 Through the submissions it receives, the ALRC can gauge public opinion with 
respects to the law under investigation which ultimately informs the ALRC in the formulation 
of its ‘final report’. This report may culminate in law reform following tabling in Parliament.331 
In giving effect to this process, the intention is to galvanise official and public discussion 
regarding organ procurement through publication of this research in a public forum, and in 
submitting a concise variation of this research to state and territory Health Ministers. The 
hope is that this will encourage the Australian Government to recognise the structural 
impediments and corresponding recommendations identified in this article, insofar as to issue 
a TOR to the ALRC for a formal inquiry into Australia’s organ donation and transplantation 
sector. Subsequent steps required to translate this article’s recommendations into legislative 
and policy reform may include academic submissions to the ALRC following the issuance of 
‘Consultation Papers’. 
On the balance, this article serves to encourage official powers within the Australian 
Government and organ procurement sector to reconsider Australia’s failing organ donation 
and transplantation system, and to subsequently manage its shortcomings.  
According to Luc Delriviere, Senior Liver Transplant and Hepato-biliary Surgeon at Sir 
Charles Gairdner Hospital (WA), legal reform of this magnitude may take upwards of two to 
three years.332 As such, it was imperative to develop a clear strategy and endgame for reform 
when synthesising this article’s recommendations. 

 
326 Australian Organ and Tissue Donation and Transplantation Authority Act 2008 (Cth) s 11(1). 
327 Review of the Australian organ donation, retrieval and transplantation system (n 100) 71. 
328 See generally Australian Law Reform Commission Act 1996 (Cth); Australian Law Reform 
Commission, Law Reform Process (Government Web Page, August 2021) 
<https://www.alrc.gov.au/about/law-reform-process/> (‘Law Reform Process’); and Jacqueline 
Lipton et al, ‘Responsible Government, Representative Democracy and the Senate: Options for Reform’ 
(1997) 19(2) The University of Queensland Law Journal 194, 194 and 195. 
329 Law Reform Process (n 329). 
330 Ibid. 
331 Ibid. 
332 Delriviere (n 287) 25. 
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VI   Concluding Remarks 
Australia’s organ donation and transplantation sector is in need of significant reform if the 
supply is to ever meet the demand. The nation’s low rate of donation (21.6 dpmp) is a 
testament to the inadequacy of its current system. A lack of harmonisation in the laws and 
policy used to regulate the selection, removal and allocation of organs and tissue for 
transplantation are among the barriers identified in this article that limit the supply of organs 
from donors. This article’s legal and administrative critique indicates that a much wider pool 
of donor organs may be accessed if these barriers are addressed. Accordingly, this article has 
provided evidence-based advice and recommendations to overcome and grapple with these 
barriers.  
In line with its aims, this article has additionally identified a viable reform process to translate 
its recommendations into legislative and policy reform. In giving effect to this process, the 
intention is to foster public discussion through publication of this article in a public forum, 
and in providing a concise variation of this research to state and territory Health Ministers. 
However, readers of this article would be misguided if they are led to believe that reform is 
easily obtainable. This article is one step down the path to achieving a ‘gold-standard’ organ 
donation and transplantation system capable of overcoming the organ shortage, meeting 
future demand for organs, and achieving nation-wide best practice. To enact change and meet 
the demand, Australians nation-wide are called upon to recognise the inadequacy of our 
current system and, in doing so, advocate for change in hopes that a ‘relatively scarce resource’ 
becomes ever more accessible to those suffering life threatening disease(s).  
 

*** 
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Review: Bede Harris, Constitutional Reform as a 
Remedy for Political Disenchantment in Australia 

 
Bruce Baer Arnold and Damon Smith* 

 
 
Bede Harris’ Constitutional Reform as a Remedy for Political Disenchantment in Australia 
(Springer, 2020), a monograph by one of the nation’s most incisive and thoughtful 
constitutional law scholars, builds on exemplary work such as his 2002 A New Constitution 
For Australia.1  
It is particularly timely given statements by politicians about peers as we head into the 2022 
national election (departing MPs damning the Prime Minister as a manipulative bully who 
lacks a moral compass),2 propagation by legislators of fake health news about COVID quackery 
such as worm medicine,3 criticisms by courts of executive accountability,4 two arson incidents 
at Old Parliament House by sovereign citizens and adherents of anti-vax conspiracism, 
sectional resentment,5 ongoing disregard by the Government of calls for establishment of a 
national integrity commission,6 and the superficiality of ‘Open Government’ initiatives at the 
national, state/territory and local government levels, reflected in international corruption 
barometers and in the frequent deployment by state and Commonwealth departments of 
Freedom of Information legislation as a weapon to deter transparency, rather than a 
supplementary tool in support of a default position of release of government information. 
It is also timely given independent authoritative studies such as the Australian National 
University (ANU) 2019 Australian Election Study, which reported satisfaction with 
democracy is at its lowest level since the 1970s constitutional crisis, with trust in government 
having reached its lowest level on record.7  
The ANU data indicates that less than 26% of Australians believe people in government can 
be trusted, with 56% believing government is run for ‘a few big interests’ and only 12% 
believing the government is run for ‘all the people’. That disquiet is increasing, with for 
example a 27% decline since 2007 in stated satisfaction with how Australia’s democracy is 
working. Overall trust in government has declined by nearly 20% since 2007; three quarters 
believe that people in government are looking after themselves. That belief may be misplaced 
but given reports of administrative incompetence or corruption, influence buying, ministerial 

 
* Damon Smith is studying Law at the University of Canberra and assisted in editing of this issue of 
Canberra Law Review. 
1 Bede Harris, A New Constitution For Australia (Cavendish, 2002). 
2 See for example Josh Butler and Sarah Martin, ‘Scott Morrison labelled an ‘autocrat and bully who 
has no moral compass’ by Liberal senator Concetta Fierravanti-Wells’ The Guardian 29 March 2022, 
< https://www.theguardian.com/australia-news/2022/mar/29/scott-morrison-labelled-an-autocrat-
and-bully-with-no-moral-compass-by-liberal-senator-concetta-fierravanti-wells>. 
3 RMIT Fact Check, ‘Why you should be wary of the information presented in Craig Kelly's mass text 
messages’ ABC 16 Sep 2021 < https://www.abc.net.au/news/2021-09-10/coronacheck-craig-kelly-
text-messages/100446566>; and Paul Karp, ‘Liberal senator Gerard Rennick’s vaccine claims 
condemned by health officials in Covid inquiry’ The Guardian 7 December 2021) < 
https://www.theguardian.com/australia-news/2021/dec/07/liberal-senator-gerard-rennicks-vaccine-
claims-condemned-by-health-officials-in-covid-inquiry>. 
4 For example Minister for Immigration, Citizenship, Migrant Services and Multicultural Affairs v 
PDWL [2020] FCA 394 and Brett Cattle Company Pty Ltd v Minister for Agriculture [2020] FCA 732. 
5 Gabrielle Chan, Rusted Off: Why Country Australia Is Fed Up (Penguin, 2008). 
6 See also Stephen Charles and Catherine Williams, Keeping Them Honest: The case for a genuine 
national integrity commission and other vital democratic reforms (Scribe, 2022). 
7 https://australianelectionstudy.org. 
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obfuscation and egregious misogyny or ministerial frolics with rent boys in the Parliament 
House prayer room it is unsurprising.8 
Harris’ book combines deep analysis regarding questions about legitimacy, insights regarding 
the conceptual basis and operation of legal structures, and an exceptional engagement with a 
succession of incidents that erode public trust regarding both public administration and ‘party 
politics as usual’. As a nuanced exploration of Australian disillusionment with the conduct of 
politics the book argues much is ultimately traceable to defects in the constitution, with 
improvement of government requiring constitutional reform.  
Constitutional Reform argues that the dominant approach to constitutional debate is flawed 
because anti-theoretical, ungrounded in coherent values and stymied by the traditional 
preoccupation with practical objections to reform ahead (and instead) of considering the 
principled case for change. Harris offers a persuasive suggestion that instead of accepting the 
national Constitution ‘as is’, we can use human dignity as the fundamental value upon which 
a constitution should be based and thence begin a civic discussion of Australia’s Constitution 
ought to be.  
The book is a commendably brave effort, worthy of respect irrespective of a reader’s adherence 
or non-adherence to academic orthodoxies. It makes the case for change in key areas. They 
include – 

• reform of the electoral system,  

• enhanced parliamentary scrutiny of the executive,  

• inclusion in the constitution of a full Bill of Rights,  

• abolition of the federal system,  

• realisation of the rights of Indigenous people,  

• codification of constitutional conventions, whether in conjunction with or 
separate from establishment of an Australian republic as an extension of the 
belated patriation evident in for example the Australia Acts,9 

• reform of the rules of standing in constitutional matters 

• the need to improve civics education. 
The book includes a draft new constitution, drawing on research over the past two decades. 
One conclusion for readers is that citizens, underpinned and perhaps inspired by the civics 
education highlighted by Dr Harris, have responsibilities. As this issue of Canberra Law 
Review headed to press Dr Catherine Williams (Director of Research at the Centre for Public 
Integrity) analysed the 2022 national Budget funding announcements for key accountability 
institutions, placing them within the context of real funding across the past 10 years.10  
She noted that the 2022-2023 budget includes  

• insufficient funding of $67 million over 4 years for a Commonwealth Integrity 
Commission (as yet not established),  

• a 17.67% cut in real terms to the funding for the ABC compared to 2012 levels,  

 
8 Cause for disquiet is not restricted to the national sphere, reflected for example in resignation of three 
South Australian ministers and the state's Legislative Council President over expenses, reporting by 
LNP MPs regarding their leader Deb Freckleton and condemnation of the then NSW Premier for an 
undisclosed relationship with an MP who has been characterised as a ‘bagman’. 
9 Anne Twomey, The Australia Acts 1986: Australia's Statutes of Independence (Federation Press, 
2010). 
10 https://publicintegrity.org.au. 
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• a 9.12% cut in real terms to funding the Australian National Audit Office, and  

• year on year cuts to the Ombudsman, Australian Law Reform Commission, Australian 
Human Rights Commission and the Administrative Appeals Tribunal. 

The 2022 national election is a reminder that citizens who are engaged do have scope to 
influence policy choices and – consistent with Harris’ insights regarding civics education – 
should exercise their responsibilities through voting.. 

*** 
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Murders With Missing Bodies: Evidential Construction of 
Prosecutorial No-Body Murder Cases 

 

Rumesha Kashif* 
 

To prevent human rights violations, the State has an obligation, one that may not 
be legally recognised, to provide victims of crime and their families with justice, 
and consequently, the truth. Therefore, in cases of unlawful deaths, or 
homicides, the State must make the necessary efforts to locate the victims and 
perpetrators of the offence. This can become increasingly difficult in the absence 
of the victim’s body or any forensic evidence indicative of death, also referred to 
as no-body murders. However, though rare, convictions for no-body murders 
have been tried and successfully prosecuted in Australia. It follows, that as 
investigators and prosecutors continue to bring such cases forward, and jurors 
gain more confidence in deciding such matters, the courts could see a rise in no-
body murder prosecutions, by which, research in this area is of current relevance. 
Research in the area remains scarce and limited to the history of the offence and 
covers international jurisdictions. This article examines the factors contributing 
to and impeding the successful prosecutions of no-body homicides in Australia. 
In pursuit of this, the article analyses two successful and one unsuccessful no-
body murder prosecution, whilst also providing an interdisciplinary perspective 
on the relationship between factfinders and evidence. It argues that disparate 
pieces of evidence related to victimology, which establishes the death, rather 
than missingness, of a person, and circumstantial evidence, which establishes 
the unlawful circumstances of death, are given meaning through a narrative 
structure or case theory to prosecute no-body homicides.  

 

I INTRODUCTION 
The fact that a murderer may successfully dispose of the body of the victim does not 
entitle him to an acquittal. That is one form of success for which society has no 
reward. 
People v Manson1 

Homicide refers to the unlawful death of a human being by the actions or omissions of 
another.2 This general offence is then divided into two categories: murder and manslaughter.3 
An aversion to causing harm is, to some degree, inherent to the human condition.4 
Accordingly, causing the wrongful death, or murder, of a human being, is considered the most 
deplorable of acts.5 Therefore, offenders, though successful in the disposal of their murdered 

 
* Rumesha Kashif is a Canberra Law School graduate. The article is based on the author’s LLB Honours 
dissertation. 
1 People v Manson, 71 Cal App 3d 1, 42 (1977). 
2 Mark Findlay, Stephen Odgers and Stanley Yeo, Australian Criminal Justice (Oxford University Press, 
5th ed, 2014) 14. The offence of homicide, and its many forms, is defined by state legislation: see, eg, 
Crimes Act 1900 (NSW) pt 3 div 1.  
3 See Andrew Cornford, ‘Mitigating Murder’ (2016) 10(1) Criminal Law and Philosophy 31. 
4 Fiery Cushman et al, ‘Simulating Murder: The Aversion to Harmful Action’ (2012) 12(1) Emotion 2; 
Pri Perera, Emina Canic and Elliot A Ludvig, ‘Cruel to Be Kind but Not Cruel for Cash: Harm Aversion 
in the Dictator Game’ (2016) 23(3) Psychonomic Bulletin and Review 893. 
5 See, eg, Findlay, Odgers and Yeo (n 2); Thomas Crofts, ‘Two Degrees of Murder: Homicide Law Reform 
in England and Western Australia’ (2008) 8(2) Oxford University Commonwealth Law Journal 187. 
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victims, should not go unpunished. However, establishing the guilt of an accused becomes 
necessarily challenging in the absence of the victim’s body.6  
Often, the physical element of a homicide will be established by the body or remains of a dead 
person. Without the body, or any such forensic evidence, definitively establishing the death of 
a person is difficult. These types of murder are commonly referred to as no-body murders.7 
Murder investigations differ from those focused on missing persons. Without a body it is 
difficult to determine what process is required.8 This investigative hinderance results in a low 
clearance rate for such crimes. 9 
The body is also, arguably, the most expressive piece of evidence in a homicide case.10 The old 
adage ‘dead men tell no tales’11 does not necessarily hold true for homicide cases. First, the 
manner and chronology, in particular cause and time of death, of a crime can be pieced 
together through analysis of the body and its disposal site.12 Second, scenes of violent crimes, 
in most cases, provide invaluable forensic information.13 This most noticeably includes genetic 
material, in particular from blood, semen, sweat, and urine.14 This evidence is most cogent to 
identifying the perpetrator, but can also aid in understanding the criminal event through a 
reconstruction of it.15 Often, the absence of a body also means an absence of an investigable 
crime scene.16 Therefore, the absence of a body undoubtedly causes a deficiency in available 
evidence.17  
Despite the difficulties, prosecuting no-body murders is important by virtue of the social 
good18 it serves.19 In particular, the area of no-body murder investigations, and in turn 
prosecutions, are most relevant to the issue of missing people. The doubt between whether a 
person is missing or murdered will often lead to delayed and misguided investigative efforts.20 

 
6 See Rollins M Perkins, ‘The Corpus Delicti of Murder’ (1962) 48(2) Virginia Law Review 173. 
7 See, eg, Claire Ferguson and Kamarah Pooley, ‘Australian No-Body Homicides: Exploring Common 
Features of Solved Cases’ (2019) 66 Journal of Forensic and Legal Medicine 70; James Morton, 
‘Evidence in “No-Body” Murder Trials’ (2006) 70(6) Journal of Criminal Law 459; Claire Ferguson 
and Kamarah Pooley, ‘Comparing Solved and Unsolved No-Body Homicides in Australia: An 
Exploratory Analysis’ (2019) 23(4) Homicide Studies 381.  
8 Doug LePard et al, ‘Challenges in Serial Murder Investigations Involving Missing Persons’ (2015) 16(4) 
Police Practice and Research 328.  
9 See Ferguson and Pooley, ‘Comparing Solved and Unsolved No-Body Homicides in Australia: An 
Exploratory Analysis’ (n 7).  
10 See, eg, Kylie Reale and Eric Beauregard, ‘Body Recovery After the “First 48”: Implications for Sexual 
Homicide Investigations’ (2019) 23(2) Homicide Studies 126. 
11 According to the Collins Dictionary, the saying is used to ‘mean that someone who is dead cannot 
reveal the truth about what caused their death’: ‘Definition of “dead men tell no tales”’, Collins English 
Dictionary (Web Page) <https://www.collinsdictionary.com/dictionary/english/dead-men-tell-no-
tales>.   
12 See LePard et al (n 8); Reale and Beauregard (n 10). 
13 For example, the value of forensic evidence can be inferred from the fact that cases with DNA evidence 
in Queensland are more likely to be accepted for prosecution and reach court: Tom McEwen and Wendy 
Regoeczi, ‘Forensic Evidence in Homicide Investigations and Prosecutions’ (2015) 60(5) Journal of 
Forensic Sciences 1188. 
14 R Aparna and R Shanti Iyer, ‘Tears and Eyewear in Forensic Investigation: A Review’ (2020) 306 
(January) Forensic Science International 110055:1–9. 
15 Ibid; Joseph A Prahlow et al, ‘DNA Testing in Homicide Investigations’ (2017) 57(4) Medicine, Science 
and the Law 179. 
16 Reale and Beauregard (n 10). 
17 Ferguson and Pooley, ‘Comparing Solved and Unsolved No-Body Homicides in Australia: An 
Exploratory Analysis’ (n 7).  
18 Social good refers to products, services, and causes targeted at enhancing the wellbeing of humans at 
large: Michàlle E Mor Barak, “The Practice and Science of Social Good: Next Generation Paths for Social 
Change” (2018) 28(2) Research on Social Work Practice  214, 214.  
19 Francis Paul Greene, ‘I Ain't Got No Body: The Moral Uncertainty of Bodiless Murder Jurisprudence 
in New York After People V. Bierenbaum’ (2003) 71(6) Fordham Law Review 2863, 2899.  
20 See, eg, LePard et al (n 8); Reale and Beauregard (n 10).  
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Due to this, the estimated number of no-body homicides, which are still considered missing 
persons, cannot accurately be deduced, and the number may be far greater than expected.21 
However, victims of crimes have a right to justice and they, and their family, have a right to 
the truth.22 This is not a legally recognised obligation, but this duty must be undertaken by the 
State to prevent human rights violations.23 In pursuit of this right, it is necessary that efforts 
are made to either find the victim or identify the perpetrator of their death.24 

A Aim and Relevance 
No-body murder prosecutions are rare.25 However, interest in no-body murders is becoming 
more widespread, a fact that can be inferred from the continued media interest26 and 
legislative developments in the area.27 As the public, and in turn jurors, become more 
comfortable with the idea of convicting offenders for no-body murders, so too will 
prosecutors28 and investigators when it comes to bringing these cases forward.29 It reasonably 
follows, that this could lead to a rise in prosecution of no-body murders.30 Therefore, research 
regarding this area is of current relevance, especially to practitioners in the legal sector. 
Research in the area of no-body murders is scarce.31 Current literature in this area is anecdotal 
in nature, focused on the history of the offence, and limited to larger jurisdictions, in 
particular, the United Kingdom and United States.32 At present, there is no research regarding 

 
21 Ferguson and Pooley, ‘Comparing Solved and Unsolved No-Body Homicides in Australia: An 
Exploratory Analysis’ (n 7) 383. See also Enzo Yaksic et al, ‘Detecting a Decline in a Serial Homicide: 
Have We Banished the Devil from the Details?’ (2019) 5(1) Cogent Social Sciences 1678450: 1–23. 
22 Y Gloria Park, ‘Truth as Justice: Legal and Extralegal Development of the Right to Truth’ (2010) 31(4) 
Harvard International Review 24.  
23 Ibid.  
24 See, eg, Jeremy Sarkin, ‘Why Victimology Should Focus on All Victims, Including Missing and 
Disappeared Persons’ (2019) 25(2) International Review of Victimology 249. 
25 See, eg, Thomas A DiBase, No-Body Homicide Cases: A Practical Guide to Investigating, 
Prosecuting, and Winning Cases When the Victim is Missing (CRC Press, 2015).  
26 See, eg, Megan Palin, ‘“No body” Murder Convictions Prompt Calls for Shake Up of Australia’s Legal 
System’, News.com.au (online, 2 March 2016) <https://www.news.com.au/lifestyle/real-life/news-
life/no-body-murder-convictions-prompt-calls-for-shake-up-of-australias-legal-system/news-
story/d19968b5c570d5e01a412663cba82215>; Eliza Laschon, ‘“No Body, No Parole” Laws Give 
Murder Victim Wade Dunn’s Fresh Hope’, ABC News (online, 22 March 2018) 
<https://www.abc.net.au/news/2018-03-22/no-body-no-parole-laws-already-having-an-
impact/9569310>. 
27 See, eg, Corrective Services Act 2006 (Qld) s 193A.  
28 In Australia the prosecution in a criminal trial is referred to as the ‘Crown Prosecutor’. The article will 
use the term ‘Crown’ interchangeably with the term ‘prosecution’.  
29 DiBase (n 25) 43.  
30 Ibid.  
31 See especially Ferguson and Pooley, ‘Comparing Solved and Unsolved No-Body Homicides in 
Australia: An Exploratory Analysis’ (n 7) 382.  
32 See, eg, ‘Murder Conviction Upheld Despite Lack of Direct Evidence of Corpus Delicti’ (1961) 61(4) 
Columbia Law Review 740; Perkins (n 6); Francis Willmarth, ‘Criminal Law: Murder: Proof of Corpus 
Delicti by Circumstantial Evidence’ (1960) 48(5) California Law Review 849; Steve Weinberg, ‘Missing 
and Presumed Murdered’ (1995) 81(9) American Bar Association Journal 62; Gordon Linkon, ‘The 
Corpus Delicti – Confession Problem’ (1952) 43(2) Journal of Criminal Law, Criminology, and Police 
Science 214; Theodore Sachs, ‘Criminal Law: Proof of the Corpus Delicti by the Use of Extra-Judicial 
Confessions’ (1950) 48(8) Michigan Law Review 1197; M J S, ‘Corpus Delicti’ (1923) 21(3) Michigan 
Law Review 339; Greene (n 19); Artem M Joukov and Samantha M Caspar, ‘Wherefore is Fortunato: 
How the Corpus Delicti Rule Excludes Reliable Confessions, Helps the Guilty Avoid Responsibility, and 
Proves Inconsistent with Basic Evidence Principles’ (2018) 41(3) American Journal of Trial Advocacy 
459; Peter C Bennet, ‘Corpuse Delicti in the New York Law of Homicide’ (1957) 24(1) Brooklyn Law 
Review 71; Michael E Wheeler, ‘Invitation to Murder?: Corpus Delicti, Texas-Style’ (1989) 30(2) South 
Texas Law Review 267; David A Moran, ‘In Defense of the Corpus Delicti Rule’ (2003) 64 Ohio State 
Law Journal 817; ‘Evidence: Proof of Particular’ (1974) 87(5) Harvard Law Review 1074. 
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the issue of no-body murders from the Australian legal perspective.33 The purpose of this 
article is to address that gap.   
It explores the elements required for the prosecution of no-body murders. It seeks to identify 
and analyse, the factors required for the success of no-body murder prosecutorial cases, as 
well as those impeding them. To achieve this, the following research questions will be 
explored. First, how is a person established as being deceased. Second, what evidential factors 
underpin no-body murder cases. Third, how are these disparate pieces of evidence used, in 
particular in a case theory or narrative, to successfully prosecute an offender for a no-body 
murder.  

B Approach 
This article is predominantly comprised of doctrinal research, with an aim to synthesise the 
principals, norms, and rules guiding the prosecution of no-body murder cases in Australia.34 
Through the integration of social science research, it uses an interdisciplinary perspective to 
explore the research questions, in particular the relationships between factfinders and 
evidence.35  
The following cases of no-body murder prosecutions will be examined. They will be referred 
to as the Lane case,36 the Burrell case,37 and the Edwards case.38 The aggregate of the various 
hearings and judgements related to each matter will form the body of the cases. The former 
two resulted in successful prosecutions, whilst the latter failed due to an absence of substantial 
evidence establishing the guilt of the accused. These cases have been selected due to their 
recency and absence of substantial direct evidence, in particular forensic material.  
In the current study, the cases of successful no-body murder prosecutions will be compared39 
to that of an unsuccessful one. Comparison with this case will provide a wider view of the 
factors that affect, specifically those that aid and impede, the prosecution of no-body murders. 
This will better place the article to discern the strengths and weaknesses, and future 

 
33 There are, however, two research articles regarding no-body murders in Australia, however these are 
not from the legal perspective as they focus primarily on the investigation of such cases and use 
quantative research: Ferguson and Pooley, ‘Australian No-Body Homicides: Exploring Common 
Features of Solved Cases’ (n 7); Ferguson and Pooley, ‘Comparing Solved and Unsolved No-Body 
Homicides in Australia: An Exploratory Analysis’ (n 7).  
34 See Terry Hutchinson and Nigel Duncan, ‘Defining and Describing What We Do: Doctrinal Legal 
Research’ (2012) 17(1) Deakin Law Review 83, 84. The doctrinal research will aid in bringing to 
attention the ‘interplay’ between the various legal doctrines and elements present in no-body murder 
prosecutions: Sanne Taekema, ‘Methodologies of Rule of Law Research: Why Legal Philosophy Needs 
Empirical and Doctrinal Scholarship’ (2021) 40(1) Law and Philosophy 33. 
35 See, eg, Terry Hutchinson, 'Developing Legal Research Skills: Expanding the Paradigm ' (2008) 32(3) 
Melbourne University Law Review 1065. 
36 The Lane case is an aggregation of the following hearing and judgement documents: R v Keli Lane 
[No 13] [2010] NSWSC 1540 (‘Lane [No 13]’); R v Keli Lane [No 18] [2010] NSWSC 1545 (‘Lane [No 
18]’); R v Keli Lane [No 24] [2011] NSWSC 72 (‘Lane [No 24]’); R v Keli Lane [2011] NSWSC 289 (‘R v 
Keli Lane’); R v Lane [2011] NSWCCA 157 (‘Lane Appeal [2011]’); Lane v R [2013] NSWCCA 317 (‘Lane 
Appeal [2013]’). 
37 The Burrell case is an aggregation of the following hearing and judgement documents: Burrell v R 
[2007] NSWCCA 65 (‘Burrell v R’); Burrell v Regina [2009] NSWCCA 163 (‘Burrell Appeal’). 
38 The Edwards case is an aggregation of the following hearing and judgement documents: The State of 
Western Australia v Edwards [2019] WASC 87 (‘The State of Western Australia v Edwards’); The State 
of Western Australia v Edwards [No 2] [2019] WASC 282 (‘Edwards [No 2]’); The State of Western 
Australia v Edwards [No 4] [2019] WASC 418 (‘Edwards [No 4]’); The State of Western Australia v 
Edwards [No 7] [2020] WASC 339 (‘Edwards [No 7]’). 
39 Comparative research has always had a role in the broader doctrinal paradigm: See Terry Hutchinson, 
‘The Doctrinal Method: Incorporating Interdisciplinary Methods in Reforming the Law’ (2015) 8(3) 
Erasmus Law Review 130, 133. 
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applicability, of the legal concepts, doctrines, and practices that underpin the prosecution of 
the offence.40  
The research will be jurisdictionally limited to Australia.41 There is no restriction on the forms 
of evidence being used to establish no-body murders. However, owing to constraints on the 
length of the article, the current research will only be analysing a few, rather than all, 
categories of evidence used in the cases. These categories of evidence have been selected due 
to the high frequency in which they appear in the cases. 
This article proceeds in four parts. Part II is descriptive in nature and provides the background 
knowledge necessary to understand the subsequent Parts. This includes a brief discussion on 
the legal framework governing criminal law, and in particular the offence of murder. In line 
with the jurisdictions of the cases to be examined, the laws concerning murder as they stand 
in New South Wales (‘NSW’) and Western Australia (‘WA) will be outlined. Following this, the 
material facts of each case will be provided, as well as a brief discussion on the topic of jury 
and judge alone trials. Part III will explore the use of victimology in no-body murder cases. 
This includes an exploration of the use of victim characteristics, such as age, social 
designation, and behaviour, to establish the death, as opposed to disappearance, of a person. 
Part IV will examine the various types of circumstantial evidence used by prosecutors in no-
body murder cases. This includes circumstances related to the criminal event, evidence of 
motive, and propensity evidence. Part V will explore the construction of case theories and legal 
narratives, and their impact on the success of no-body murder prosecutorial cases.  

II BACKGROUND 
A Murder and the Law in Australia 

In Australia there is no national or uniform legal framework governing criminal law.42 This is 
attributable to the limited powers vested in the Commonwealth by the Constitution43 
regarding such matters. Through these powers the Parliament effectuates laws for any subject 
matter in the Constitutions ambit.44 For example, the Criminal Code 1995 (Cth) (‘Criminal 
Code 1995’),45 which codifies the standard principles of criminal responsibility,46  finds its 
constitutional basis in s 51(xxxix).47 Instead, criminal offences are governed by State and 
Territory laws by virtue of their plenary powers. 
In NSW, the laws concerning homicide48 are set out in div 1 of the Crimes Act 1900 (NSW) 
(‘Crimes Act’).49 In essence, murder, as defined under s 18(1)(a), is the causing of death to 
another through an act, or omission, of the accused, which was committed with reckless 

 
40 Charles Manga Fombad, ‘Comparative Research: Contemporary African Legal Studies’ (2018) 67(4) 
Journal of Legal Education 984. 
41 It is also instructive to note, that due to the dearth of research regarding no-body murders, most, if 
not all, literature in this area is of value. Therefore, articles that have not been peer reviewed may be 
considered, though will not be given significant weight.  
 
42 David Brown et al, Criminal Laws: Materials and Commentary on Criminal Law and Process of 
New South Wales (Federation Press, 6th ed, 2015) 146.  
43 Australian Constitution.  
44 Greg Carne, ‘Detaining Questions or Compromising Constitutionality?: The ASIO Legislation 
Amendment (Terrorism) Act 2003 (Cth)’ (2004) 27(2) University of New South Wales Law Journal 
524, 527.  
45 Criminal Code 1995 (Cth) (‘Criminal Code 1995’). 
46 R v LK [2010] HCA 17 [99]. 
47 Australian Constitution.  
48 Homicide is the generic offence under which murder and manslaughter fall: R v Downs (1985) 3 
NSWLR 312.  
49 Crimes Act 1900 (NSW) (‘Crimes Act’). 
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indifference to human life, or with the intent to kill or inflict grievous bodily harm50 upon some 
person. This also includes the causing of death done in an attempt, or during or immediately 
after the commission by the accused of a separate crime punishable by imprisonment for life 
or for 25 years.51 Manslaughter is defined as every other punishable homicide.52  
In WA, ch XXVIII of the Criminal Code Act Compilation Act 1913 (WA) (‘Criminal Code Act’)53 
sets out the offences related to homicide. Under s 268, the killing of a person, without 
justifiable reason, is unlawful. Similar to the Crimes Act,54 murder, as defined in s 279, is the 
unlawful killing by a person who intended to cause the death of the person killed or another 
person, or intended to cause a bodily injury of such a nature as to endanger, or be likely to 
endanger, the life of the person killed or another person, or caused the death, by an act that 
would likely endanger human life, during the pursuit of an illegal purpose.55  
In general, the offence of murder in the two jurisdictions are relatively similar. Broadly 
speaking, the charge of murder, in both jurisdictions requires the establishment of two 
elements: the physical element (actus reus) and the fault element (mens rea).56  
The first is the physical element. The physical element encapsulates the outer, behavioural, 
objective and public aspect of the criminal conduct. 57 Within this also exist two categories, 
resulting crimes and conduct crimes. The former is dependent on conduct leading to a certain 
prohibited result, whilst the latter is concerned with the prohibited conduct independent of 
any result.58 The physical element of murder, and homicide in general, is conduct resulting in 
the death of a human being.  
The second is the fault element. The fault element of a crime is the subjective and mental state, 
as well as the private aspect, of the conduct.59 The fault elements considered by the criminal 
law are much narrower than those used for everyday moral judgements.60 Traditionally, the 
law has, for several crimes, looked to mental states that are malicious, wilful, and and/or 
wanton.61 The contemporary laws governing criminal conduct, including murder, have 
condensed these into concepts of intent, recklessness and knowledge.62  

 
50 Grievous bodily harm is defined to include the destruction of a foetus of a pregnant woman, any 
permanent or serious disfiguring of the person, and causing the contracting of any grievous bodily 
disease: Ibid s 4 (definition of ‘grievous bodily harm’).  
51 Ibid s 18(1)(a).  
52 Ibid s 18(1)(b).  
53 Criminal Code Act Compilation Act 1913 (WA) (‘Criminal Code Act’).  
54 Crimes Act (n 49).  
55 Criminal Code Act (n 53) s 279. It should be noted that WA is a code jurisdiction and therefore 
legislation guides most, if not all, criminal law there. NSW, on the other hand, is a common law criminal 
jurisdiction and for this reason, the criminal law is partly covered by legislation, but substantially 
governed by laws derived from judicial decisions: Australian Law Dictionary (2nd ed, 2013) 
‘codification’, ‘common law criminal jurisdiction’ (‘Australian Law Dictionary’); LexisNexis Concise 
Australian Legal Dictionary (5th ed, 2015) ‘code jurisdictions’, ‘common law jurisdictions’ (‘LexisNexis 
Legal Dictionary’). 
 103 and 111.  
56 The Crimes Act (n 49) uses ‘actus reus’ and ‘mens rea’ in reference to the elements of offences. The 
Criminal Code Act (n 53), due to an absence of any specific language, uses ‘physical’ and ‘fault’ elements 
as codified in the Criminal Code 1995 (n 45). The elements henceforth will be referred to as the ‘physical’ 
and ‘fault’ elements.  
57 Michael Gorr, ‘The Actus Reus Requirement: A Qualified Defense’ (1991) 10(1) Criminal Justice 
Ethics 11; Douglas N Husak, ‘The Orthodox Model of the Criminal Offense’ (1991) 10(1) Criminal Justice 
Ethics 20.  
58 Meir Dan Cohen, ‘The “Actus Reus” and Offences of “Situation”’ (1972) 7(2) Israel Law Review 186, 
189.  
59 Gorr (n 57); Husak (n 57).  
60 Nori pg 150 TxtBook.  
61 Brown et al (n 42) 175.  
62 Crimes Act (n 49) s 18(1)(a). See also Criminal Code 1995 (n 45) div 5.  
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For many statutory crimes, such as murder, the physical element must be accompanied by the 
requisite fault element. This accounts for the relationship between mind and body, as 
expressed by Rene Déscartes, ‘I think, therefore I am’.63 It also aligns with Lord Kenyon’s idea 
about natural justice, in which the physical and fault element must concur to constitute a 
crime.64 The establishment of these elements is also a statutory requirement under Federal 
law. By virtue of the Criminal Code 1995,65 the fault elements and physical elements, as 
required by the laws creating the offence, must be established to constitute the offence.66 Due 
to the substantial punishments67 and stigma associated with a murder conviction, it is 
paramount that the label only be applied to those guilty of the offence.68 For this reason, the 
prosecution is required to prove each element, beyond reasonable doubt, relevant to the guilt 
of the person charged.69 This task, and in particular the establishment of the physical element, 
becomes increasingly difficult in the absence of the victims body. Therefore, the prosecution 
must rely on other forms of evidence to establish the death of a person.  

B Material Facts 
The following is a brief outline of the three cases to be examined in this article: Lane, Burrell, 
and Edwards. 

1 Lane70 
This case concerns the death of Tegan Lane (‘Tegan’).71  
In December 1995 Keli Lane (‘Lane’) became pregnant at the age of 20. Prior to this, Lane had 
been pregnant three different times. The first two pregnancies, and their terminations, were 
concealed from friends and family. Then, at, the age of 18, Lane once again became pregnant. 
This pregnancy was carried to term in secrecy. Lane assumed the father of this child to be 
Duncan Gillies (‘Gillies’), her then significant other. Her first child, born 19 March 1995 
unbeknownst to Gillies, was placed for adoption.  
In December 1995, Lane, still in a relationship with Gillies, became pregnant once again. This 
pregnancy was also carried to term in secret. During this time, Lane did not attempt to 
terminate the pregnancy, nor did she seek any medical care. On 12 September 1996, at Auburn 
Hospital, Sydney, Lane gave birth to Tegan. Two days later, Lane and Tegan, who both 
appeared healthy and happy, were discharged. Tegan has not been heard of or seen since.  
Following this pattern, Lane became pregnant and gave birth to another child in May 1999. 
This pregnancy, as well as the birth of the child, was concealed from the child’s father and her 
family.  Soon after the birth, Lane commenced proceedings to have the child adopted. Lane 
falsely claimed Gillies as being the father of this child. This led to an investigation by a child 
services worker, who uncovered the birth of Tegan, and the matter of the missing child was 
referred to the police.  

 
63 Laura Spitz, ‘I Think, Therefore I Am; I Feel, Therefore I Am Taxed: Descartes, Tort Reform, and the 
Civil Rights Tax Relief Act’ (2005) 35(2) 429, 434.  
64 Fowler v Padget (1798) 101 ER 1103. See, eg, Colin Manchester, ‘The Origins of Strict Criminal 
Liability’ (1977) 6(4) Anglo-American Law Review 277; Chan Wing Cheong, 'The Requirement of 
Concurrence of Actus Reus and Mens Rea in Homicide' (2000) 2000(1) Singapore Journal of Legal 
Studies 75. 
65 Criminal Code 1995 (n 45). 
66 Ibid div 3.  
67 For example, a person who commits murder is liable to imprisonment for the term of the person’s 
natural life: Crimes Act (n 49) s 19A.  
68 Prue Bindon, ‘The Case for Felony Murder’ (2006) 9(2) Flinders Journal of Law Reform 149, 151.  
69 Criminal Code 1995 (n 45) s 13.1–13.2.  
70 The material facts of the case are summarised from the judgement of Whealy JA in R v Keli Lane (n 
36).  
71 The first name, as opposed to the surname, of the victim will be used henceforth to avoid any 
confusion with the name of the accused.  
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Lane claims Tegan to be alive and in the care of the child’s biological father. The Crown alleged 
the child to have been murdered by Lane soon after her birth. On the afternoon of 13 December 
2010, a jury of twelve found Lane guilty of murdering Tegan.  

2 Burrell72 
This case concerns the death of Kerry Whelan (‘Whelan’). 
On the morning of 6 May 1997, Mr Bernie Whelan (‘Bernie’)73 was informed by his wife of an 
appointment to see a beautician she had later that day. The couple was to meet at Crown 
Equipment around 3:45pm that day to depart for Adelaide together. 
Around 9:40am that day, Whelan was seen in the Parkroyal Hotel parking. She was then seen, 
as captured by the hotel’s security camera, walking up a ramp to exit the car park.  Of interest 
was a Pajero 4WD seen driving around the hotel from 9:01am. Approximately, 45 seconds 
after Whelan’s exit from the car park, this Pajero was seen driving away. Whelan, who, from 
1:30pm, could not be reached by phone, did not make it to Crown Equipment as promised. 
Worried, Bernie arrived at Parkroyal Hotel looking for his wife, only to find her car with the 
keys still in the ignition.  
The following day, a ransom note was received by Bernie. The note detailed the steps to be 
taken regarding the ransom amount of $US 1 million.  
The Crown argued that Whelan was kidnapped and killed by Burrell, a friend of the family and 
former colleague of Bernie, for financial gain. Burrell argued that he could not have committed 
the offence due to his ailed physical state at the time. According to him, the Crown has no, or 
insufficient, evidence, linking him to the offence. On 6 June 2006, Burrell was found guilty of 
the kidnapping and murder of Kerry Whelan by a unanimous verdict.  

3 Edwards74 
The no-body victim of this case is Sarah Spiers (‘Spiers’).  
In the span of 15-months, three women disappeared from or around the Claremont 
entertainment precinct in Perth. Jane Rimmer (‘Rimmer’) and Ciara Glennon (‘Glennon’) 
were confirmed to have been murdered after the discovery of their bodies. However, the 
location or body of Spiers, who was 18 at the time of her disappearance, has not yet been 
uncovered.   
On the evening of 26 January 1996 Spiers, with her friends, visited the Claremont area. She 
remained at the Ocean Beach Hotel until midnight, after which the group moved onto another 
location, Club Bayview. Spiers, departing alone, telephoned for a taxi at a nearby telephone 
box. After this, she was seen by three eyewitnesses waiting on the side of the road. Sometime 
between 2:06am the next morning, when she made a telephone call for a taxi, and 2:15am 
Spiers disappeared without a trace.  
On 22 December 2016, Robert Bradley Edwards (‘Edwards’) was arrested for the deaths of 
Rimmer and Glennon. Edwards, who at the time of the offences was a Telstra telephone 
technician, was linked to the murders through forensic evidence. The Crown posited that, like 
Rimmer and Glennon, Spiers was also murdered by Edwards. Edwards agreed that Spiers 
must be dead, but firmly denied any involvement.  
On 24 September 2020, Justice Hall found Edwards guilty of the murders of Rimmer and 
Glennon, but not guilty for that of Spiers. 

 
72 The material facts of the case are summarised from the judgement of Beazely JA, and Grove and 
Howie JJ in Burrell Appeal (n 37).  
73 The first name, as opposed to the surname, of the Bernie Whelan will be used henceforth to avoid any 
confusion with the name of the victim.  
74 The material facts of the case are summarised from the judgement of Hall J in Edwards [No 7] (n 
38). For an in-depth recount of the material facts see: Tim Clarke, Enigma of the Dark (West Australian 
Newspapers, 2020).  
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C Decisionmakers: Judge vs Jury  
It is instructive to note that the cases with successful prosecutions, Lane and Burrell, were 
decided by a jury, whilst Edwards, the unsuccessful no-body prosecution, was decide in a 
judge alone trial. Both decision making bodies will be explored in turn.  
Research indicates several benefits to trial by juries. The jury, which is selected at random 
from the electoral roll, is seen to embody the interests and experiences of the public.75 
Following this, the jury serves as a representation of the community in an attempt to eliminate 
discriminatory treatment of defendants.76 The jury is also perceived as an independent 
decision-making body, separate from the State, and therefore essential to a fair trial.77  
However, in some cases, defendants will be tried before a judge. Unlike judges, jurors have no 
obligation to provide reasoning for their verdicts.78 There is a sense of uncertainty in the ability 
of jurors to make decision based on the evidence and facts alone.79 The jury are also considered 
incompetent in matters involving technical evidence.80 In this regard, a judgement from a 
judge, which requires adherence to the law and coherent reasoning, is deemed more reliable.81 
Cases with significant media attention are also, arguably, best tried by a judge. Media attention 
can lead to prejudicial publication which can unfairly influence jurors.82 This risk is reduced 
by opting for a judge alone trial.83 Through State legislation a defendant may, under certain 
conditions, apply for a judge alone trial.84  
Research shows that both jurors and judges are able decisionmakers.85 Further, the differences 
in decisions between the two are not indicative of who is more or less accurate.86 However, it 
would be remiss not to acknowledge the possibility of the different trial types affecting the 
outcome of the cases. This topic, however, is beyond the scope of this article.  
When referring to the judge and jury as a collective, the subsequent Parts will refer to them as 
‘factfinders’ or ‘decisionmakers’.  

III VICTIMOLOGY AND ESTABLISHING DEATH  
The starting point of any homicide is the death of a human being. Ordinarily, this can be 
established through the deceased body of that person. However, under certain conditions, the 

 
75 Michael Chesterman, ‘Criminal Trial Juries in Australia: From Penal Colonies to a Federal 
Democracy’ (1999) 62(2) Law and Contemporary Problems 69. See also Doney v The Queen [1990] 
HCA 51 (‘Doney’). 
76 See, eg, Brown v The Queen (1986) 160 CLR 171.  
77 John Jackson and Sean Doran, ‘Judge and Jury: Towards a New Division of Labour in Criminal Trials’ 
(1997) 60(6) Modern Law Review 759, 760. 
78 Vicki Waye, ‘Judicial Fact-Finding: Trial by Judge Alone in Serious Criminal Cases’ (2003) 27(2) 
Melbourne University Law Review 423. 
79 See Neal Ellis, ‘Saving the Jury Trial’ (2006) 23(2) GPSolo 28.  
80 Ibid. 
81 Waye (n 78).  
82 Jodie O’Leary, ‘Inspiring or Undermining Confidence? Amendments to the Right to Judge Alone 
Trials in the ACT’ (2011) 10(3) Canberra Law Review 30. 
83 Ibid; Rebecca McEwan, John Eldridge and David Caruso, ‘Differential or Deferential to Media? The 
Effect of Prejudicial Publicity on Judge or Jury’ (2018) 22(2) International Journal of Evidence and 
Proof 124. 
84 See, eg, Criminal Procedure Act 2004 (WA) s 118. The order for a judge alone trial was granted in 
Edwards due to the pre-trial publicity, technical and disturbing nature of the evidence, and likely length 
of the trial: Edwards [No 7] (n 38).  
85 See, eg, Daniel Givelber and Amy Farrell, ‘Judges and Juries: The Defense Case and Differences in 
Acquittal Rates: Judges and Juries’ (2008) 33(1) Law and Social Inquiry 31; Bornstein, Brian H and 
Edie Greene, ‘Jury Decision Making: Implications For and From Psychology’ (2011) 20(1) Current 
Directions in Psychological Science 63; ‘Juror understanding of judicial instructions in criminal trials’, 
NSW Bureau of Crime Statistics and Research (Media Release, 29 October 2008) 
<https://www.bocsar.nsw.gov.au/Pages/bocsar_media_releases/2008/bocsar_mr_cjb119.aspx>.  
86 Givelber and Farrell (n 85) 32.  
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severed parts of a body87 and forensic evidence could also lend towards an inference of death.88 
Therefore, in the absence of a body, and any forensic evidence related to it, proving the death 
of a person becomes increasingly difficult.89 As a case in point, the defendant in Lane 
recurringly challenged the notion that Tegan’s death could be conclusively proven, reminding 
the court that the victim could be alive, therefore negating the prosecutions entire argument.90 
This Part will explore the use of victimology, which is the study of victims of crime,91 in 
positioning the victim as being dead, as opposed to missing.  

A Background 
The need to conclusively determine the death of a person in the absence of a body also carries 
historic significance. The ‘no body, no murder’ rule finds it roots in 17th century English law.92 
Lord Hale is credited for the origin of this doctrine, under which a person should not be 
convicted for homicide in the absence of the victim’s body or evidence establishing death.93 
The underlying basis of this principle was to prevent the punishment of a person for a non-
existent crime. This was in line with Blackstone’s ratio,94 who proposed the need for a higher 
degree of certainty when rendering someone guilty, even if the likelihood of error increased, 
so as to avoid punishing the wrong person.95 Though Hales principle has eroded over time, 
Blackstone’s ratio, in some form, still exists in Western jurisdictions.96 For this reason, the 
current judicial system requires the death of the victim to be proved beyond any reasonable 
doubt.97  

 
87 For example, Australian businesswoman Melissa Caddick has been pronounced dead in the absence 
of her body. The police arrived at this conclusion after her decomposing foot was found 400 kilometres 
from where she disappeared: Jessica Kidd, ‘Melissa Caddick Dead, Police Confirm, After Campers Find 
Her Foot on NSW South Coast’ ABC News (online, 26 February 2021) 
<https://www.abc.net.au/news/2021-02-26/melissa-caddick-found-dead/13195242>; Australian 
Associated Press, ‘Melissa Caddick is Most Likely Dead, NSW Police Commissioner Says’, The Guardian 
(online, 8 March 2021) <https://www.theguardian.com/australia-news/2021/mar/08/melissa-
caddick-is-most-likely-dead-nsw-police-commissioner-says>; Finabar O’Mallon and Michael Pelly, 
‘Fraudster Caddick’s Death May Make It Easier to Recover Stolen Funds’, The Australian Financial 
Review (online, 26 February 2021) <https://www.afr.com/companies/financial-services/remains-of-
missing-fraudster-melissa-caddick-found-20210226-p57618>.  
88 This was the case in the death of Azaria Chamberlain. Though Azaria’s body was never located, the 
clothes she was wearing were found. Due to their heavily blood-stained state, the court deduced that 
the child must be dead: Chamberlain v R [1982] FCA 235.  
89 See, eg, Weinberg (n 32). 
90 Lane Appeal (n 36) [23], [28], [258], [270]; R v Keli Lane (n 36) [39].  
91 Victimology is the study of victims of crime: The Oxford Dictionary of Sports Science and Medicine 
(3 ed, 2006) ‘victimology’.   
92 Morton (n 7) 459; Moran (n 32) 826; Joukov and Caspar (n 32) 464.  
93 Morton (n 7); John George Van Meter, ‘Proof of the Corpus Delicti by Circumstantial Evidence Where 
the Body is Never Found’ (1961) 63(2) West Virginia Law Review 156. 
94 Jan W de Keijser, Evianne GM de Lange and Johan A van Wilsem, 'Wrongful Convictions and the 
Blackstone Ratio: An Empirical Analysis of Public Attitudes' (2014) 16(1) Punishment and Society 32.  
95 Ibid. 
96 Ibid; Wheeler (n 32).  
97 JF Northey, ‘Murder: Proof of Corpus Delicti’ (1952) 15(3) Modern Law Review 348; R v Horry 
[1952] NZLR 111.  



Canberra Law Review (2022) 19(1) 

 

159 

People go missing every day.98 Some are forced, whilst others disappear voluntarily.99 To 
disappear intentionally is not a crime.100 Therefore, at the commencement of such issues, the 
investigating authority is required to establish the circumstances of the disappearance in order 
to decide the concern to be attributed to the individual and their welfare.101 Certain 
characteristics and behaviours are used to distinguish, even tentatively, between voluntary 
and involuntary disappearances.102 Similarly, the court must determine if, in the absence of a 
body, the victim has died, or if there is an alternative theory for their disappearance. In this 
situation, the prosecutor will often turn to the characteristics of the victim, and their behaviour 
after their disappearance, to evidence their death.103 However, the factors affecting the 
disappearance of children, will in some respect, always differ to those affecting adults.104 Both 
categories of victims will be examined in turn.  

B Missing Victims: Adults 
1 Victimology  

Often, an intentional disappearance can be triggered by moments of extreme emotional 
distress.105 Those facing trauma will generally experience interpersonal conflict, usually 
brought on by feelings of panic and guilt.106 In response, people will try to distance themselves 
from the trauma and/or crisis by physically removing their presence.107 This can be a 
temporary disappearance to dissipate their emotional instability, or it can be a permanent 
change.108 Most commonly, voluntary disappearances are brought on by financial problems, 
and relationship, marital, and familial issues and breakdowns.109  
Certain people are also more likely to disappear, or be reported missing, than others. For this 
reason, when someone from the latter category does go missing, their disappearance is, more 
often than not, considered involuntary. This will be evidenced with the subsequent discussion.  
One such group includes those that are systemically marginalised.110 Traditionally, someone 
is missing when they are physically absent.111 However, according to Stewart,112 a person is 
missing when their absence is felt by those concerned about their welfare and whereabouts.113 

 
98 See, eg, Geoff Newiss, ‘Estimating the Risk Faced by Missing Persons: A Study of Homicide Victims 
as an Example of an Outcome-Based Approach’ (2004) 6(1) International Journal of Police Science 
and Management 27; Sarkin (n 24). 
99 See, eg, E Bonny, L Almond and P Woolnough, ‘Adult Missing Persons: Can an Investigative 
Framework Be Generated Using Behavioural Themes?’ (2016) 13(3) Journal of Investigative 
Psychology and Offender Profiling 296; Marianne James, Jessica Anderson and Judy Putt, ‘Missing 
Persons in Austalia’ (2008) 353 (March) Trends and Issues in Crime and Criminal Justice 0817-8542: 
1–6.   
100 See, eg, Nicholas R Fyfe, Olivia Stevenson and Penny Woolnough, ‘Missing Persons: The Processes 
and Challenges of Police Investigation (2015) 25(4) Policing and Society 409; Bonny, Almond and 
Woolnough (n 99); Erin Stewart, ‘Missingness: The Social Realities of Physical Absence’ (2020) 28(4) 
Illness, Crisis, and Loss 388. 
101 See Newiss (n 98); Fyfe, Stevenson and Woolnough (n 100). 
102 DiBase (n 25). 
103 Ibid 2.  
104 Claire Taylor, Penny S Woolnough and Geoffrey L Dickens, ‘Adult Missing Persons: A Concept 
Analysis’ (2019) 25(4) Psychology, Crime and Law 396. 
105 See, eg, Bonny, Almond and Woolnough (n 99). 
106 Ibid 298. 
107 Ibid. 
108 Fyfe, Stevenson and Woolnough (n 100); James, Anderson and Putt (n 99). 
109 Stewart (n 100)398; Bonny, Almond and Woolnough (n 99) 298.  
110 Stewart (n 100) 392.  
111 Ibid 388.  
112 Author Erin Stewart holds a doctoral degree from the University of Wollongong in Australia.  
113 Stewart (n 100) 389. See also Elisabeth Baumgartner and Lisa Ott, ‘Determining the Fate of Missing 
Persons: The Importance of Archives for “Dealing With the Past” Mechanisms’ (2017) 99(2) 
International Review of the Red Cross 663. 
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For this reason, those facing social exclusion114 can be missing for some time before their 
absence is even noticed.115 This then leads to delayed, and in some cases effortless, 
investigations into their disappearance.116 This is based on the misconception that these 
individuals have disappeared voluntarily.117 For this reason, those facing social exclusion are 
usually overrepresented amongst missing people.118 Factors affecting this social exclusion can 
also be linked to the persons circumstances of disappearance.119 This demographic comprises 
of those who are socially and economically disadvantaged.120 This commonly includes 
homeless people, unemployed people, victims of domestic violence, and, in places like 
Australia and Canada, Indigenous people.121  
Another group more likely to be assumed as intentionally missing include those with transient 
lifestyles. Stewart argues that people without social ties can be considered as missing due to 
their geographical presence.122 This includes their absence being felt by those accustomed to 
seeing them in a single or set of locations.123 However, those from a transient population are 
less likely to have social designations, and in turn, less likely to be missed.124 This demographic 
generally includes homeless people, runaways, hustlers, and prostitutes.125 
Beyond this, modern technology has made locating a missing person considerably easier. As 
an example, Thomas DiBiase126 takes the ability of serial killers who could, in the past, 
construct and maintain lies regarding the whereabouts of their victims.127 This was, he 
attributed, to the lack of instantaneous communication devices. Modern day developments 
have made it so everyone leaves an electronic trail, especially if they disappear.128 Therefore, 
in the absence of physical evidence, evidence showing lack of life, such as no electronic activity, 
can also establish death. 

2 Case Analysis  
Victimology was used in both the Burrell and Edwards case to successfully evidence the death, 
as opposed to disappearance, of the adult victims.  
In the case of Burrell, the victim was Whelan. The court’s illustration of Whelan and her life 
make it clear that she was unlikely to have voluntarily disappeared.129 Whelan was described 
as having close familial relationships.130 This is evident from the statement regarding her and 

 
114 Social exclusion generally includes people that are, due to systemic reasons, are excluded from 
engaging in economic, social and political activities that other citizens in society have access to allowing 
them to maintain an acceptable standard of living: Laura Kiepal, Peter J Carrington and Myrna Dawson, 
‘Missing Persons and Social Exclusion’ (2012) 37(2) Canadian Journal of Sociology 137, 141.  
115 Stewart (n 100) 389.  
116 See, eg, Ferguson and Pooley, ‘Comparing Solved and Unsolved No-Body Homicides in Australia: An 
Exploratory Analysis’ (n 7). 
117 Kiepal, Carrington and Dawson (n 114) 138. 
118 See, eg, Kiepal, Carrington and Dawson (n 114). 
119 Ibid. 
120 Ibid 137.  
121 The causal relationship between going missing and these lifestyle characteristics is explored in depth 
in Kiepal, Carrington and Dawson (n 114). See also Boni Robertson and Catherine M Demosthenous, 
Young Aboriginal Females Reported Missing to Police: ‘Which Way for Prevention and Service’ 
(Report, December 2004). 
122 Stewart (n 100). 
123 Ibid 398.  
124 Kenna Quinet, ‘The Missing Missing: Toward a Quantification of Serial Murder Victimization in the 
United States’ (2007) 11(4) Homicide Studies 319, 323.  
125 Ibid. 
126 Thomas DiBiase is a former United States Prosecutor. 
127 DiBase (n 25) xv. 
128 DiBase (n 25). 
129 This was explicitly stated in Burrell Appeal (n 37) [134]. 
130 Burrell v R (n 37) [318]. 
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her husband, who were ‘a devoted couple and … equally devoted to their three children’.131 
Beyond this, Whelan had made plans with her husband regarding the future, in particular, a 
prospective overseas vacation.132 There was no evidence that Whelan suffered any emotional 
trauma prior to her disappearance, nor was she in any financial distress. The court held that, 
due to Whelan’s social designations and responsibilities, such as her children, it was 
improbable her disappearance was voluntary.133 Further, there was no plausible reason for a 
voluntary disappearance.134  
Evidence regarding Whelan’s activities prior to, and after, her disappearance was also used in 
the trial. This included no contact by Whelan with any family or friends, her bank accounts 
not being accessed by her, no immigration records evidencing departure from the country, and 
no Medicare135 records evidencing any medical attention sought.136 In its totality these factors 
evidenced a lack of life. This, in conjunction with her victimology, allowed the court to declare 
Whelan as having died rather than disappearing.  
In the case of Edwards, the no-body victim was Spiers. The notion that Spiers had voluntarily 
disappeared was, similar to Whelan, illustrated to be out of character for her person. Spiers 
was ‘from a loving family’, working as a secretary, and had made plans for the future.137 The 
court found no reasons for Spiers to have willingly disappeared. The Crown used evidence 
from those in acquaintance with Spiers to preclude theories of her voluntarily disappearing or 
taking her own life.138 The Crown used the evidence of Christine Ham139 to eliminate 
suggestions of Spiers experiencing an emotional crisis prior to her disappearance.140 This was 
reinforced by Amanda Spiers,141 whose evidence was led to establish Spiers’ out of character 
behaviour in not informing her family about her whereabouts.142  
Similar to Whelan, Spiers’ lack of life was evidenced from her non-existent electronic 
activity. This included no contact with family or friends, no access to bank accounts or 
medical services, and no departure from the country.143 In light of this evidence the court 
found Spiers to be dead as there was ‘no other satisfactory explanation for her 
disappearance.’144  

C Missing Victims: Children 
1 Victimology  

The major issue facing children is the actual knowledge of their disappearance. In many cases, 
such as child abduction situations, the family, friends, and police, will be unaware the child is 
even missing.145 For illustration, in Lane, Tegan had been missing for around three years 
before anyone questioned her whereabouts. This was due predominantly to Lane’s 
concealment of the child’s existence from family and friends.  
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Children, in contrast to adults, are more likely to face victimisation.146 This condition owes to 
several factors. First, the physical stature of a child will often impact their level of risk. Younger 
children, who will generally be physically weak and small, will be dependent on others for their 
protection and care.147 For this reason, they are unable to retaliate or deter those intending to 
harm them. Children of a higher age, such as those aged between 15 and 17, are less prone to 
victimisation due to their physical ability to protect themselves.148 Second, children are at 
greater risk of victimisation due to their early stage of development.149 The younger the child, 
the greater their social and psychological immaturity.150 In turn, children develop a 
dependency on adults to supplement their immaturity. Third, children have little to no choice 
in who they associate with or their circumstances.151 Other segments of the population, such 
as women experiencing domestic violence, also face this issue. However, these vulnerabilities 
can sometimes be overcome through an assertion of autonomy by these people. Children, due 
to their dependency, are unable to do this.152 Therefore, it stands that as a child ages their 
development increases, which leads to a decrease in their dependency, which then leads to a 
decreased risk of victimisation.153 

2 Case Analysis  
Following this path, it can be argued that a child, that is no more than two days old, would be 
dependent on their parent or guardian. This was the case with Tegan who disappeared two 
days after her birth. The court in Lane makes note of the child being ‘completely defenceless’ 
and being dependant on her mother for ‘protection, sustenance and care’.154 During the 
investigation, the search conducted for the child was ‘painstaking, meticulous and 
exhaustive’155 as she could not have voluntarily gone missing. This point was accepted by 
Simpson and Adamson JJ, and Bathurst CJ, who noted that Tegan was either in the care of 
some other person, as argued by Lane, or dead, as put by the Crown.156 The investigation 
yielded no child who could have been Tegan, or any person who Tegan may be in the care of.157 
Therefore, by evidential elimination of the first alternative, it was concluded that Tegan was 
dead.  

IV CIRCUMSTANTIAL EVIDENCE 
Evidence can be categorised in two ways.158 The first is used to directly prove a fact, aptly 
named ‘direct evidence’.159 This includes eyewitness identifications and testimonies, 
confessions, and, in murder cases, the body of the victim.160 The second is indirect evidence, 
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referred to as, in legal parlance, ‘circumstantial evidence’.161 Circumstantial evidence is 
evidence from which the existence of a fact may be inferred.162 This form of evidence is an 
accepted form of proof even though it does not explicitly exist in statute.163  
The absence of a body in a murder case often results in an absence of direct evidence. This 
article argues that prosecutorial cases of no-body murders rely substantially, if not wholly, on 
circumstantial evidence. In the outset of this Part the reasoning processes, legal application, 
and issues, surrounding this form of evidence will be, for contextual purposes, explored.  
The topic of circumstantial evidence has long been an area of contention. The process of 
inferential reasoning is interpretative, and therefore imperfect.164 For this reason, critics argue 
that circumstantial evidence is inherently less accurate and has, historically, led to 
miscarriages of justice.165 Cossins166 posits that inferential reasoning involves heuristic 
processing.167 Heuristic processing is a thought process characterised by ‘fast, intuitive 
judgements’.168 This process is plagued by flaws as it involves a modicum of cognitive effort, 
specifically, regarding the assessment of evidence.169 This is caused by the use of heuristic cues, 
which are generalisations about human behaviour.170 It is also suggested that people have an 
inherent ‘proneness’ to construct theories and distort evidence to establish guilt.171 Curiously, 
empirical research indicates that factfinders are less likely to impose guilt based on indirect, 
as opposed to direct, evidence.172 This can be owed to the abstract and general nature of such 
evidence, the inability of jurors to understand the evidence, and avoidance of personal 
responsibility, which is much greater when convicting on circumstantial evidence.173  
As an area embroiled in conflicting opinions, the use of circumstantial evidence, in the face of 
statutory silence, has been guided by common law. The principles regarding the evidence are 
as follows.  
Circumstantial evidence is evidence from which inferences about the facts in issue can be 
drawn.174 A fact in issue in a criminal matter are ‘those that establish the elements of the 
offence’.175 An inference is a deduction or conclusion drawn from established evidence or 
circumstances.176 This inference must be more than a guess or mere speculation.177 This 
reasonable inference need not depend on the assessment of each circumstance in isolation. A 
combination of facts, or the evidence as a whole, may be used to draw an inference.178 This 
inference, establishing the guilt of the accused, must also be the only reasonable one that can 
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be drawn.179 Following this, if any reasonable180 hypotheses, or even a possibility of one, 
consistent with innocence can be inferred, the benefit of the doubt should be given to the 
accused.181 This is because, an inference consistent with innocence raises reasonable doubt 
about the guilt of the accused.182 Therefore, this requirement is merely an expectation of the 
prosecutor’s burden of proof,183 under which guilt needs to be established beyond a reasonable 
doubt.184 This rule is especially pertinent to prosecutorial cases based substantially on 
circumstantial evidence.185 Therefore, the only reasonable inferences available from 
circumstantial evidence in a no-body murder must be that the victim is dead and was killed by 
the accused.186  
The focal cases of this article explicitly note the substantial reliance on circumstantial evidence 
by the Crown.187 Various forms of circumstantial evidence exist, and some can be found 
throughout these cases. The substantial stock of them will be considered in turn.  

A General Circumstances of the Crime  
This general category encompasses the circumstances, such as actions and physical material, 
surrounding the offence. 
There were several circumstantial items in the Burrell case.188 However, there were ‘three 
prominent factual circumstances upon which the Crown relied’.189 
The first will be referred to as the ‘Pajero evidence’. On 6 May 1997 the image of a Pajero 4WD 
motor vehicle was captured by security cameras parked outside the Parkroyal Hotel. Whelan 
was seen exiting the hotel’s parking up a ramp. Soon after, the Pajero was seen driving away 
from the hotel. From there her image disappeared. Whelan was not observed, by the other 
cameras, on any pathways she could have taken at her exit. The Pajero had features similar to 
one owned by the accused. The inference here is that Whelan, at the time of her disappearance, 
left the vicinity in the vehicle of the accused. An investigation of Pajero owners and drivers in 
the area, as well as the condition of the windscreen of the accused,190 was used to eliminate the 
hypothesis of a different Pajero.  
The second item of circumstantial evidence was referred to as the ‘dot point notes’. Two 
notepads were seized from the accused’s premises. Of interest were two notes in his 
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handwriting and in dot point formation. There was no direct evidence as to the meaning of 
these notes. It was concluded, by the Crown, that the notes contained short-hand instructions 
guiding the kidnapping of Whelan. This was supported by the similarities between the notes 
and the ransom letter. 
The third item of evidence will be referred to as the ‘Goulburn call’ evidence. On 23 May 1997 
a call was made, from a public phone in Goulburn, to Crown Equipment by the kidnapper. It 
was deduced that the person was the kidnapper as they relayed knowledge consistent with the 
ransom note. The contents of the note, at the time, were only known by those immediately 
present when it was received. On the same day, the accused admitted to being in the Goulburn 
area and making two phone calls from a public phone. From this, the Crown deduced that it 
was the accused who made the call and was therefore the kidnapper. The possibility the 
accused made a different phone call was eliminated by investigation of his calls to the claimed 
people.191 Burrell argued that the phone call he made was to his solicitor’s office. However, 
after analysis of the records kept by the solicitor’s office, it was deduced, by the Crown, that 
the phone call was made from a different phone booth and a different time to the one made by 
the kidnapper. Though a call to the solicitor was proven to be made earlier in the day, it could 
not be used as a reasonable hypothesis as to the innocence of the accused making the phone 
call to Crown equipment later in the day.192 
A more minor circumstance relied upon was the accused’s future financial plans. The inference 
from this evidence regarded the kidnapping and ransom of Whelan, and in turn, the accused’s 
involvement in her death. Burrell had asked a female friend to marry him and move to 
Tasmania with him. He claimed to be looking for a property to buy in the area. He had also 
made enquiries regarding the purchase of property, from the project manager of Tasmania 
Development and Resources, for the purpose of setting up a winery. Then, during a property 
search, police discovered a note, written by the accused, detailing planned improvements, 
totalling $62,000. Both these instances can innocently be explained. However, in light of the 
accused’s precarious financial state at the time, the Crown argued that such plans were 
‘consistent with an expectation of a sudden and significant improvement in his financial 
situation’.193  
The Lane case, to a lesser extent, also contained evidence related to the circumstances of the 
crime.194 Most significantly, the Crown case was that Lane had the opportunity to commit the 
murder. Lane left the hospital at around 12:00pm on 14 September 1996. Tegan was with her. 
She arrived at her parents’ house at 3:00 pm the same day. Tegan was not with her. The 
intervening three hours are unaccounted for. The Crown contends that it was this period in 
which Lane killed, and disposed of, the child. There was no evidence indicating the child had 
been given to another person.  
Further, evidence regarding Lane’s preparation and arrangements, or lack thereof, for the 
birth and care of Tegan was also used. The Crown alleged that this absence of preparation gave 
rise to the inference that Lane did not ever intend to bring the child home. Therefore, she left 
the hospital intending to dispose of Tegan. 
In addition, the Crown used the body of lies told by Lane to infer a consciousness of guilt on 
her part. Lies evidencing a consciousness of guilt is an accepted form of evidence in 
Australia.195 The relevant legal principles pertaining to them is set out in Edwards v The Queen 
(‘Edwards v The Queen’).196 Not every lie is probative of guilt. The lie must be in response to 
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a realisation of guilt or fear of the truth.197 The lie must be told in relation to a material issue 
as the accused must be endeavouring to avoid implication of the matter charged.198 It can be 
argued that lies are a form of guilty behaviour.199 Guilty behaviours are important as they are 
circumstantial evidence of guilt.200 This stems from the general notion that guilty individuals 
will behave differently to those that are innocent.201 However, it must be noted that guilt is not 
the only reason people lie.202 For example, an individual suspected of a crime, may lie to 
distance themselves from the alleged event or avoid the inconvenience of an investigation. 203  
In Lane, the Crown advanced three lies, all pertaining to the whereabouts of the child, for this 
argument. First, Lane told Virginia Fung204 she had given the child to a family in Perth (‘Perth 
lie’). Second, Lane, in her February 2001 interview with the police, informed that the child had 
been given to the child’s father, Andrew Morris (‘Morris lie’). Then, Lane, in her October 2002 
and May 2003 interviews, named the father as being Andrew Norris (‘Norris lie’). It is 
instructive to note that the Morris and Norris lies were asserted over nine different 
accounts.205 In this case, each assertion was to be evaluated by the jury as an individual 
statement. These statements were held to be lies as persons consistent with the Perth family, 
Andrew Morris or Norris could not be located or linked to Lane’s story. The inference the jury 
was invited to make was regarding the physical element of the offence, in particular, that Lane 
had told these lies, and perpetuated them, because she had killed Tegan and ‘the truth was too 
terrible to contemplate’.206  

B Evidence of Motive 
The prosecutorial cases for the three no-body murders all included evidence related to the 
motive of the accused. 
The motive behind the accused’s actions, in some cases, can be used as circumstantial 
evidence.207  
In Australia, the prosecution does not have an obligation to prove motive on the part of the 
accused.208 Nonetheless, there are several ways in which motive evidence may be used, and 
even more reasons it may be beneficial to the prosecution. 
Motive evidence is most cogent to establishing the fault element. The distinction between 
murder and manslaughter, which have a similar physical element, is the accused’s mental 
state. To find a murder conviction, it must be proved that the accused had an intention to 
cause death or grievous bodily harm (‘GBH’) or was recklessly indifferent to human life.209 
This will not always be easily ascertainable.210 This is aptly embodied in the dictum of Brian 
CJ who noted that ‘the devil himself knows not the thought of man.’211 However from motive 
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evidence factfinders can draw inferences relevant to the state of mind of the accused.212 In 
Baden Clay213 the court found that motive evidence, though not necessary, could assist in 
proving whether the intent to kill or cause GBH existed. More specifically, such evidence may 
make murder a more probative event than manslaughter.214 It may be argued that intent is 
what guides the offender whereas motive is the driving force behind it.215 In some cases, the 
motive may be the very thing that gives rise to the intention, in turn, turning an innocent 
physical element into an unlawful act.216 Therefore, motive may be defined as the 
circumstances or emotions which induce a person to act.217 
Evidence of motive can also be used to discern the identity of the offender.218 The motive may 
have bearing on the question of whether a crime was committed and, if so, it was done so by 
the accused.219 When using circumstantial evidence to identify the offender it is pertinent that 
alternative hypotheses be eliminated.220 For this reason, such evidence will have probative 
value as an accused with a motive to kill will make the hypothesis that they were the offender, 
as opposed to any alternative theory, more probable.221 As noted in Edwards, ‘evidence of 
motive … can be relevant because it may make it more likely that the accused committed the 
offence alleged’.222 
The Crown, in the Burrell case, established motive by evidencing the accused’s ‘desire for 
money and his increasingly, apparently irrational, pursuit of it’.223 The accused’s actions, prior 
to May 1997, regarding his finances were used as evidence.224 In May 1996 Ms Bromely, the 
accused’s wife, stopped providing Burrell financial support after the deterioration of their 
marriage, and his subsequent departure from the family business.225 Evidence was led from 
the accused’s father who admitted to loaning Burrell a substantial amount of money to 
maintain his property.226 In May 1997 the accused had a bank balance of $634.227 From this 
body of circumstantial evidence, it was inferred that the accused was facing financial 
difficulties. Therefore, according to the Crown, the kidnapping and killing of Whelan was 
financially motivated.  
This inference was strengthened by further circumstantial evidence. The Crown submitted 
evidence regarding the accused’s interactions with Peter Buckley, a former friend and work 
acquaintance of the accused.  In early 1997, Burrell asked Buckley to provide him a fictious 
letter of employment for the purposes of obtaining a loan from a bank.228 He also, forcefully, 
asked Buckley to either gift or loan him a substantial sum of money.229 This, the Crown argued, 
showed the desperate state of the accused. This desire, according to the Crown, is what 
prompted the intentional kidnapping and ransom demand, and eventual murder, of Whelan. 
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Therefore, the Crown established Burrell as the probable killer, as he had reasonable motive 
for the commission of the crime.   
Similarly, the motive put forward in Lane regarded the selfish desires of the accused.230 The 
Crown brought charges of murder, as opposed to manslaughter, against Lane. This 
necessitated the establishment of a state of mind to commit the crime, and for this reason, 
motive evidence was used.231  
The Crown supplied the jury with two motives. Lane’s short-term motive, the Crown argued, 
was to avoid the responsibility for the care of Tegan.232 In the long-term, Lane was motivated 
by ‘[h]er sporting life, her social life, educational career, her job, her Olympic ambitions, her 
overwhelming fear of rejection by her family and friends that would bring shame on her’.233 
These inferences were drawn from the evidence regarding Lane’s disposal of prior and 
subsequent pregnancies.234 The Crown alleged that Lane, motivated by selfish endeavours and 
a fear of shame, found ways to permanently dispose, whether through terminations or 
adoptions, of her pregnancies.235 Therefore, it can be inferred that the same was done with 
Tegan, however, in this case, unlawfully. 
In the Edwards case, the Crown relied on motive evidence to make more probable the identity 
of the killer as the accused. The motive here was emotional turmoil. The Crown argued, that 
in light of emotional upsets or distresses in his life, Edwards was motivated to commit sexual 
assault and acts of violence towards unknown females.236 EB was the first wife of the 
accused.237 The two divorced in or around 1997. They had separated before this and resided in 
different premises. On an evening close to Australia Day, the accused visited EB, 
unannounced, at her mother’s residence. Edwards asked EB if she would accompany him to 
‘see some fireworks’.238 EB declined. According to the Crown, from this it can be inferred that 
EB rejected a ‘gesture of reconciliation’ from the accused.239 Then, in the early hours of 27 
January 1996, Spiers disappeared. The Crown concluded that this offence was motivated by 
the ‘accumulation of significant emotional upheaval in the accused’s person life in the 
immediate lead up to the disappearance of Sarah Spiers’.240 

C Propensity and Similar Fact Evidence 
Instead of evidence regarding circumstances, the Crown in Edwards, used propensity 
evidence. Propensity evidence is a form of circumstantial evidence under common law.241 
Propensity evidence refers to the tendency, disposition, or inclination of a person to behave in 
a particular way or on the basis of a certain state of mind.242 Under the umbrella of propensity 
evidence exists similar fact evidence.243 Similar fact evidence is evidence of the accused’s past 
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behaviour that is similar to, or shares common features with, the conduct giving rise to the 
current charges.244 This generally incudes past conduct that is criminal or disreputable.245  
The admission of propensity evidence can be done in two ways.246 First, the evidence may be 
admitted if it is relevant to matters other than propensity, notwithstanding that it shows 
propensity.247 Alternatively, the evidence may be admissible if its probative value outweighs 
its prejudicial effect.248 The latter approach is taken in Western Australia249 where propensity 
evidence is legislated under s 31A of the Evidence Act 1906 (WA) (‘Evidence Act’). 
Notwithstanding its statutory enactment, ‘[p]ropensity evidence is a form of circumstantial 
evidence’.250 
Similar fact evidence, and in particular, its admissibility, inhabits an area of legal 
uncertainty.251 The primary issue is the conflicted nature of such evidence, as it is admissible 
by virtue of its relevance, but can, simultaneously be prejudicial, and therefore, 
inadmissible.252 The admissibility of such evidence is guided by the High Court decision of 
Pfennig v The Queen [1995] HCA 7 (‘Pfennig’).253 The Pfennig254 test goes to the relevance of 
the evidence.255 The test echoes the test required for the evaluation of circumstantial 
evidence.256 When dealing with propensity evidence, the factfinder is asked to gauge whether 
any rational257 inferences consistent with innocence can be drawn.258 Therefore, an adverse 
inference about the accused can only be drawn if it is the only reasonable one, and no other 
rational explanation exists for it.259 An innocent explanation gives rise to reasonable doubt, 
and in turn, admission of it will be prejudicial to the accused.  
Though relevant, often propensity evidence can engender a risk of prejudice. Evaluation of 
such evidence can, in some instances will, involve a generalisation of human conduct.260 Just 
because a person acted in a particular way in the past does not necessarily mean they have 
done so again. People can, and do, break patterns of behaviour.261 However, establishing 
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propensity can make it more likely that the perpetrator was the accused.262 Evidence of past 
negative conduct may also distract the jury from the matter in dispute. Acorn263 believes this 
may lead some jurors to punish the accused for past conduct by convicting the current 
conduct.264 Therefore, the threshold for admissibility of propensity evidence is high.265 
The prosecutorial case in Edwards relied on both propensity and similar fact evidence to 
establish the identity of the killer.266 The similar fact evidence relates to the other two charges 
in the trial. According to the Crown, the similarity regarding the disappearances of the three 
victims, necessarily ‘establishes that they were killed by the same person’.267 This body of 
evidence included several items.268 First, the similarity in age and appearance of the victims.269 
Second, the vulnerable situation the victims were in, in particular caused by their alcohol 
consumption and unaccompanied presence near the Claremont entertainment precinct. 
Third, the time and date of the disappearances as all three victims were last seen alive in the 
early morning hours of the weekend. Finally, the geographical and temporal proximity of the 
offences.270 
The propensity evidence relates to the earlier criminal incidents of the accused. The first 
related to a break in and attempted rape (‘Huntingdale’ offence).271 The second related to an 
attack by the accused on an unknown woman, in which she was gagged, dragged towards a 
toilet cubicle, but ultimately escaped (‘Hollywood Hospital’ offence).272 The third was the 
abduction and sexual assault of a 17-year-old female (‘Karrakatta’ offence).273 Each offence, 
which the accused had already pleaded guilty to,274 provided propensity evidence. In totality, 
the evidence was used to establish the accused as having a propensity to violently attack, and 
in some cases abduct, unknown and vulnerable females. The Karrakatta offence was also used 
as similar fact evidence, due to the similarity in abduction site, time and day, age and 
appearance, and vulnerabilities of the victims. This evidence was also used to indicate the 
accused having the knowledge and ability to subdue and abduct women.275 
The Crown also used motive to establish propensity.276 The Crown argued that prior to the 
murders of Glennon and Rimmer, the accused experienced emotional turmoil.277 According to 
the Crown, this was indicative of a propensity, on the part of the accused, to attack unknown 
women when in a state of emotional distress. 

V CASE THEORY AND THE LEGAL NARRATIVE FRAMEWORK 
Case theory refers to the explanatory narrative or framework which details the prosecutorial 
or defence case.278 This explanatory structure is dependent on the evidence. Evidence itself 
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can be considered disparate bodies of information.279 These individual pieces are given value 
when placed in a legal narrative.280 As noted in Edwards, the ‘proper approach is to fit the 
case theory to the evidence, not to try to fit the evidence to the case theory’.281 Evidence acts 
as the ‘blocks’ used to construct a narrative. This analogy is aptly captured by the closing 
remarks of the Crown in Burrell: ‘a circumstantial case is a case that depends on a whole lot 
of building blocks to make wall’.282 This article argues that the success of a no-body murder 
prosecution hinges on the strength of the prosecutor’s case theory. This part will demonstrate 
the impediment a weak case theory, and to a lesser extent, lack of pieces of evidence, are to the 
success of obtaining a no-body murder conviction. 
Case theory has become an indispensable tool in lawyering, and its effectiveness stems from 
its story like nature.283 Storytelling has always played a part in legal advocacy.284 Therefore, 
the concept of case theory relies on an understanding of narratives. In the broadest sense, a 
narrative refers to the recounting and reception of stories.285 From the legal perspective, this 
involves two parties: the producers of the stories, the lawyers, and the receivers of said stories, 
the factfinders. The aim of a case theory is to frame the evidence and facts in a manner which 
best achieves the client’s goals.286 In terms of a no-body murder trial, the evidence, for the 
prosecution, must be framed so as to convict the accused. 
In a trial, factfinders will be faced with complex and copious amounts of evidence. Research 
suggests that in these circumstances, factfinders, in particular jurors, will organise this 
information in a narrative framework. 287 Often this is an unconscious occurrence.288 This 
notion stems from the fact that humans inherently rely on stories to process most aspects of 
life.289 This is most obvious in the way in which memories are constructed or dreams are 
experienced.290 Jurors will often make judgements on complicated matters without any, or 
insignificant, prior knowledge of the subject matter. This supports the theory that factfinders 
possess ‘everyday equipment for living’ that provides this ability.291 
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The narrative mode of recounting and receiving evidence carries several risks which merit 
some comment. First, nearly all aspects of a conventional story, such as events and characters, 
have salience.292  This is not true for a legal case theory. Therefore, due to their expectations 
of narrative structures, factfinders may give improper weight to certain pieces of evidence.293 
Second, legal stories are constrained by procedural rules, in particular regarding the use and 
admissibility of evidence.294 This process is beneficial as it increases the efficiency of the trial 
process and brings attention to only probative and relevant matters.295 However, the exclusion 
of certain items of evidence will lead to informational gaps in the narrative. In these situations, 
Griffin296 argues, factfinders, in pursuit of completing the narrative, will supplement these 
deficiencies with their own knowledge or generalisations.297 This is referred to as heuristic 
processing,298 and is engaged by both jurors and judges.299 This may lead to the construction 
of incorrect stories, which in turn, lead to false conclusions. However, as discussed in Part II, 
both jurors and judges are reliable and responsible decision makers. Beyond this, the need for 
narratives as a means for processing complex and unfamiliar information certainly counters 
these risks.  
Legal narratives draw on the factfinders use of ‘schemas’.300 A schema refers to the framework 
by which stories are understood.301 Information is placed into a pre-existing structure built on 
conventions and previous experiences. This includes familiar plot structures with a beginning, 
middle and end, shared beliefs or stereotypes, motives and morals, and traditional actors such 
as heroes and villains.302 Some scholars refer to these narrative structures as ‘stock’ stories or 
scripts.303 These stock stories are effective as they establish, and in some cases reinforce, a 
relationship between evidence and the shared understandings held by factfinders.304 For 
example, a narrative develops character tropes through incidents and interactions, rather than 
just explicitly characterising them.305 
Furthermore, narrative structures are used to assess the evidence.306 The acceptance of a case 
theory is dependent on the credibility and cohesiveness of the explanatory narrative.307 
According to Kruse,308 evidence itself has no value; neither can its credibility be gleaned in 
isolation.309 Therefore, to construct the credibility, and in turn value, of evidence it must be 
incorporated into a narrative.310 Stories facilitate the organisation, interpretation, 
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comparison, and testing of vast amounts of information.311 The narrative acts like a reference 
framework, into which pieces of evidence, over the course of the trial, are fit into and 
interpreted.312 The factfinder will construct several competing narratives with the same items 
of evidence.313 These stories are then compared, and the most persuasive and plausible one 
selected.314 This selection then guides their verdict. This is indicative of the theory that jurors 
test the evidence as a whole rather than assessing each piece individually.315  
In legal practice, the doctrine of case theory encapsulates narrative construction.316 The 
narrative involves events that occur over a period of time, and are selected, invented, and/or 
emphasised by the creator.317 Therefore, the case theory ‘shapes what happened’.318 In a case, 
there are two competing, yet no less truthful, stories.319 In turn, there are two dominant 
narratives in any given case: the ‘guilty’ perspective and the ‘innocent’ perspective.320 The aim 
for the prosecution, and defence, is to persuade the factfinder into adopting their narrative.321 
Certain practices and tactics have, in pursuit of this goal and in alignment with knowledge 
regarding the interpretative processes of factfinders, developed in the legal realm.  
First, lawyers will strive to construct a narrative that aligns with those already imbedded in 
the factfinders mind.322 This story should act as the broad framework in which the factfinder 
can reconfigure their interpretation of the evidence.323 Rather than a complex analysis of the 
evidence, it will be used to support factual propositions.324  
Second, lawyers must construct narratives that impart certainty. Certainty is governed by 
concepts of coherence and plausibility.325  Coherence corresponds to the ‘internal assessment’ 
of the story.326 
A coherent narrative should be free of contradictions, whether it be the evidence or other 
factual propositions, and should provide a recount that is, or close to, complete.327 Plausibility 
is the external assessment of the narrative. A plausible narrative is one which, in light of 
personal experience, the factfinder perceives to be believable.328 The effectiveness of a story, 
as posited by Pennington and Hastie,329 will be lessened if other coherent and plausible 
narratives are introduced.330  
To attain a favourable outcome, the defendant must create reasonable doubt about their guilt. 
The prosecution will provide the factfinders with a case theory. The defendant will provide a 
rebuttal to this or offer an alternative narrative.331 An attack on the prosecutorial case, as 
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posited by Miller,332 is akin to ‘poking holes’ in it.333 This in turn will weaken it.334 Therefore, 
a successful prosecutorial case will consider and account for any potential deficiencies in the 
narrative constructed. 
The prosecutorial case theories of Lane, Burrell, and Edwards use various items, as examined 
in Part IV, of circumstantial evidence. These evidential items are placed into a narrative to 
establish the guilt of the accused. A few observations can be made from the outset. The 
narratives in Lane and Burrell are constructed on a considerable amount of circumstantial 
evidence, free from substantial contradictions, and able to withstand attacks by the defence. 
The same cannot be said for Edwards. This is indicative of a weak case theory impeding on 
the success of a no-body murder prosecution. The legal narratives of the cases will be explored 
in turn.  

A Case Analysis: Lane 
The Crown narrative regarding the murder of Tegan Lane was as follows. The case theory 
established connections between Lane and the circumstantial evidence. These relationships 
were aimed at positioning Lane as the likely ‘villain’, the guilty party, of the story. In totality, 
‘the Crown case relied upon an extensive and factually interwoven circumstantial case’.335 
The circumstantial evidence was used to support the factual propositions of opportunity and 
motive. Motivated by her fear of rejection from family and friends, Lane had a history of 
becoming pregnant and disposing of her children. In the present case, Lane was also 
concerned with continuing her sporting and educational life, as well as keeping ‘her social life 
at its optimum’.336 This time her pregnancy was brough to term. These ‘selfish’ fears motivated 
her disposal of Tegan.337 Knowing the child was not to remain in her care, Lane had made no 
preparations regarding Tegan’s care after birth. Therefore, Lane’s intentional disposal of 
Tegan satisfied the requisite fault element for murder. Beyond this, the child was last seen 
with Lane. In the otherwise unexplained intervening hours between her departure from the 
hospital and arrival at her parent’s residence, Lane ‘had the opportunity to kill Tegan’.338 
Through victimology, specifically the vulnerability of the child and inability to locate the child, 
and opportunity, the Crown posited that the child was dead and not missing.  
The defence rebutted this narrative.339 The major argument being that, in light of no direct 
evidence indicating the death of Tegan, the child could be alive. According to this narrative, 
Tegan was given into the care of her natural father by Lane. This was supported by evidence 
of Lane lawfully disposing of previous pregnancies. Alternatively, if this rebuttal narrative was 
rejected, the defence also directly attacked the prosecutorial story. Namely, by challenging the 
ability of the evidence to positively identify the death of Tegan as the intentional and 
‘deliberate’ act of Lane.340 
Coherence was established by refuting the defence contradictions. The Crown knew that they 
carried ‘an obligation of excluding any reasonable explanation or hypothesis inconsistent with 
guilt’.341 The Crown discredited the alternative narrative through evidence of victimology.342 
The attacks on the prosecutorial case were accounted for through evidence of Lane’s lies. The 
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lies told by Lane were created, and perpetuated, because she ‘wished to conceal the fact that 
she had murdered her daughter Tegan’.343  
The plausibility of the narrative was drawn through a process of elimination. When considered 
in light of general human experience, the narrative offered by the defence was hard to accept 
because, as Whealy J put regarding the transfer of Tegan’s care to her father, ‘[i]t would be an 
unusual thing for a mother to do’.344 Therefore, the narrative constructed by the Crown better 
withstood the test of plausibility.  
To summarise, the strength of the Lane prosecutorial case theory can be attributed to its 
adherence to narrative conventions and the sense of certainty it imparted to the factfinder.  

B Case Analysis: Burrell 
The Crown narrative regarding the murder of Whelan is one involving ‘motive, knowledge and 
opportunity’.345  
According to the Crown, Whelan left the scene of her last known whereabouts in a white Pajero 
4WD. This vehicle was owned and driven by the accused. This, coupled with the unlikeliness 
of Whelan voluntarily disappearing, as deduced from her victimology, leads to the conclusion 
that she was dead. The fact that she was last in the company of the accused leads to the belief 
that he was the killer. This establishes the physical element of the offence.  
The narrative then shifts to satisfying the requisite fault element of the charge. The Crown 
placed the other evidential items ‘against a background of the appellant’s financial 
difficulties’.346 Burrell is depicted as a man desperately acting to remedy his impecunious 
situation, going as far as to threaten acquaintances and engage in conduct to commit fraud. 
This then motivated the accused to engage in a ‘desperate move and that desperate move was 
kidnapping Mrs Whelan for a ransom’.347 This relationship was evidenced by the accused’s 
future planning consistent with an improved financial situation. As explored earlier, intent is 
necessarily linked to motive as the latter often gives rise to the former.348  
The ‘dot point’ evidence was also used to show intent, as well as reinforce Burrell as the killer. 
These notes, as put by the Crown, were drafts of the ransom and/or plans of the kidnapping.349  
The Crown narrative also provided a ‘suggested interpretation’ of these notes.350 It can be 
argued that the Crown’s extrapolation of the ‘dot point’ evidence was to avoid the possible 
heuristic processing of the evidence in manner that contradicted their narrative. It was noted, 
that ‘the Crown case at all times remained one where individual facts gained cogency from 
other facts in the case’.351 Therefore, to establish plausibility, the Crown relied on the 
similarities between the ransom note, the interpretation of the dot point notes, and the murder 
plot constructed.  
The Crown case then turned to the ‘Goulburn call’ evidence. Now knowing the ransom was 
written by the accused, it only made sense for the accused to have been the one to have made 
the call. This is evidenced by the fact that the caller had knowledge of the ransom note known 
only to a limited number of people, and the accused making a call on the same day, and from 
the same public phone, as the offender.  
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Rather than offer an alternative narrative, the defence efforts focused on ‘poking holes’ in the 
prosecutorial case. The defence case was that there ‘was no, or insufficient, evidence to connect 
the appellant with the disappearance’ of Whelan.352  
However, each of these was successfully rebutted by the Crown. As a result, the coherence of 
the prosecutorial narrative was maintained.  First, the defence contended that there was no 
clear evidence proving Whelan got into the Pajero.353 Whelan, as argued by the defence, 
walked to the left of the ramp, and therefore this was the cause of the image of her person 
disappearing from the security camera recording. However, this scenario was easily struck 
down due to its implausibility. If this had occurred, then Whelan would have exited and 
progressed across Philip Street.354 There was nothing to support this suggestion, and as the 
judgement noted, the ‘evidence is entirely inconsistent with her movements in the video 
recording’.355 
Second, as regards to opportunity, the accused contended that he, at the time of the alleged 
offence, had had a telephone conversation with an acquaintance. Beyond this, the accused 
claimed to have a back condition,356 which physically impacted him at this time. He argued 
that, due to these incapacitations, it is unlikely he carried out the crime. The Crown contended 
that there was no sufficient evidence regarding this call. In addition, the possibility of the 
accused making the call and being present at Parramatta was possible. The Crown also relied 
on evidence of the accused’s physical activities leading up to the day of the offence, as well as 
a lack of response to his prescription for medication, to discredit the severity and/or existence 
of a back condition.357 The Crown case painted these accounts as a false alibi and ‘part of a 
smokescreen’.358 
Third, in regard to the ‘Goulburn call’ the defence posited that there existed an inference 
consistent with the innocence of the accused. Namely, that the accused had made a call to his 
solicitor, from that public phone and at that time. However, this attack was already considered 
by the Crown, who argued that this was not plausible as this ‘account was inconsistent with 
the record of calls kept by the solicitor’s office’.359  

C Case Analysis: Edwards 
The narrative about the murder of Spiers is constructed to reflect those led for the murders of 
Rimmer and Glennon. In essence, the Crown’s narrative is that ‘the similarity of the 
circumstances relating to the disappearance of the three victims … establishes that they were 
killed by the same person’.360  
The Crown’s narrative involved the killer, the accused, preying upon young woman who were 
alone and inebriated in the Claremont entertainment precinct.361 Spiers, as outlined by her 
victimology, was accepted by both sides as having died. As evidenced through the 
Huntingdale, Hollywood Hospital, and Karrakatta offence, the accused, according to the 
Crown, possessed the knowledge and ability to successfully subdue, restrain and abduct 
women.362 Therefore, the accused was responsible for the abduction and murder of Spiers.  
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According to the Crown narrative, in response to emotional turmoil in his personal life, the 
accused would violently attack unknown women. This was the case before the murders of 
Rimmer and Glennon, and therefore, an emotional distress around Australia Day motivated 
the accused to murder Spiers.363 This was indicative of an intention on the part of the accused 
and established the requisite fault element.  
The prosecutorial narrative was subject to substantial deficiencies. These were successfully 
exploited by the defence. These also significantly affected the decision reached by the judge. 
The attack on the Crown narrative is as follows. 
First, the defence raised doubts as to the timeline of events posited by the State. To have 
murdered Spiers, the accused would, due to a work shift the previous day, have had, as Hall J 
noted, ‘no realistic opportunity to sleep for some 30 hours or more’.364 The prosecutorial 
rebuttal was an assertion to the possibility of the accused being a man ‘with unusual 
stamina’.365 In response, the judge noted that it ‘may or may not be so’.366 This, arguably, did 
not restore the verisimilitude of this part of the narrative, in turn, negatively impacting the 
overall plausibility. There was also little or no evidence to support this notion. The chronology 
created by the Crown failed to consider this contrary evidence.367 This diminished the 
coherence of the prosecutorial narrative as it was contradicted and imparted a sense of 
incompleteness. 
Second, the Crown was forced to accept, at the end of their case, that the evidence was 
incapable of establishing the purported motive.368 The subtraction of this evidence had 
significant impact on the overall prosecutorial narrative. Motive can, as evidenced by Lane 
and Burrell, be used to characterise the accused as the ‘villain’ of the narrative. This is occurrs 
because the motives underlying the actions of an individual can affect the perceived liability 
to be attributed to them.369 Therefore, factfinders are more inclined to attribute blame, and 
punish, those who act with ‘bad motives’.370 In this case, the prosecutorial motive was 
discredited. This, in turn, weakened the plausibility of the accused being the blameworthy 
party for the murder. 
Third, the defence attacked the potential similarities between the Karrakatta offence and 
Spiers’ murder. Unlike Spiers who was murdered, the accused did not, or make any attempt 
to, kill the victim of the Karrakatta offence.371 This, according to the defence, was due to 
nothing but the intention of the accused to not do so, as he ‘could have killed her if he had 
wished to do so’.372 The Crown countered by arguing that the intention did exist, however 
circumstances arose to inhibit the murder.373 This argument was rejected by the factfinder.374 
In turn, the propensity from this evidence relied on by the Crown was weakened.  
Fourth, the Crown narrative plot detailing Spiers’ murder hinged on the theory of the person 
killing her being the same as the one who killed Rimmer and Glennon.375 To establish this, the 
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Crown relied on ‘broad factual similarities between the disappearances’ of the victims’.376 For 
this argument to proceed, the similarities must be ‘sufficiently cogent and compelling’ as to 
exclude alternative narratives explaining them.377 The judge in this instant did not find in 
favour of the prosecutorial narrative, holding the similarities general, rather than striking, in 
nature.378 As a result, an alternative consistent with the innocence of the accused was a 
possibility.379 Therefore, this part of the prosecutorial case was unable to persuade the 
factfinder into acceptance of it.  
Following this, it was noted that a body of propensity evidence alone was unlikely to establish 
guilt.380 Other items of evidence were needed to show the accused as having acted upon his 
tendencies. As the other major items of evidence, and subsequently their narrative parts, were 
either rejected or carried insignificant weight, they were unable to support the propensity 
evidence and implicate the accused. Therefore, the prosecutorial narrative constructed for 
Edwards failed to persuade the factfinder due to its lack of evidential items, and decreased 
coherency and plausibility. This was not the case for Lane and Burrell, which created a 
narrative that adhered to the expectations of the factfinders and was able to maintain its sense 
of certainty in the face of the defence’s rebuttals.  

VI CONCLUSION 
The absence of a dead body can be a challenging circumstance for investigators and 
prosecutors, whether it be a lack of direct evidence or doubt about the victim’s death. However, 
despite the hurdles, convictions for no-body murders have been tried, and successfully 
prosecuted, in Australia. These cases, though scarce, are instrumental in defining the 
practices, rules, and norms guiding the prosecution of no-body murders.  
For the purposes of establishing the physical element of a murder, the victimology of an 
individual is instrumental in evidencing their death in the absence of their body. The cases of 
Lane, Burrell, and Edwards are indicative of this. In Burrell and Edwards, the victims were 
held to be dead due to the lack of life evidenced through a lack of sightings of their person, 
contact with family, and digital footprint. The alternative proposition, of the victims having 
disappeared, was overcome by deeming such an occurrence to be out of character. In Lane, 
due to the vulnerable state of the child and inability to locate the child in the care of another 
person, the victim was established as being dead.  
These cases also demonstrate the deficiency in evidence, in particular direct evidence, the 
absence of a body causes. In this situation, successful prosecutorial cases of no-body murders 
must rely on circumstantial evidence. The varying types of circumstantial evidence can be used 
to discern the identity of the murderer, for example by evidencing opportunity, as well as 
establish the requisite fault element, most effectively through evidence of motive. 
However, on its own, each item of evidence in unlikely to establish the guilt of the accused.381 
Therefore, evidence in a circumstantial case must be looked at ‘as a whole’ rather than in a 
‘piecemeal fashion’.382 Accordingly, a successful prosecutorial case theory, as evidenced by 
Lane and Burrell, requires a substantial, and varying, body of circumstantial evidence. This 
evidence acquires meaning through the support of a coherent and plausible explanatory 
narrative. As demonstrated by Edwards, a prosecutorial case will be jeopardised if it fails to 
account for alternative narratives, theories, and contrary evidence, and fails to support factual 
propositions with evidence. All these deficiencies are further compounded by a lack of items 
of evidence.  
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No-body murders are not a new phenomenon, however, they have, in recent times, found 
greater interest in the public, media, and legal sphere. Following this, their potential effect on 
missing persons cases, and the willingness of jurors to convict without a body, prosecutorial 
pursuit of these cases is likely to increase. Therefore, an understanding of the law developing 
in the area is important for the prosecution of perpetrators of murder, and in turn, justice for 
their missing victims.  
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