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INTRODUCTION

This issue of Canberra Law Review (the first in 2021) again features articles from Australian
and overseas contributors, alongside a review of a major collection on sports law. It comes at
a time where courts and other bodies continue to struggle with emerging questions about
artificial intelligence, rationality in the administration of non-digital systems, and changing
values regarding corporations.
Bede Harris, whose excellent Constitutional Reform as a Remedy for Political
Disenchantment in Australia (Springer, 2020) will be reviewed in the coming second issue,
asks ‘Does non-recognition of out-of-State roadworthy certificates breach the freedom of
inter-State trade and full faith and credit provisions of the Constitution?’.
Dr Harris offers a persuasive argument about non-recognition as a discriminatory burden of
a protectionist kind in a breach of s 92 of the Constitution. He also proposes a new
interpretation of the full faith and credit requirement contained in s 118 of the Constitution
which would govern instances where one jurisdiction issues a certification as to status relating
to a person or thing as a result of the application of a common standard which has been
adopted by different jurisdictions. A finding that non-recognition is unconstitutional under
either or both of s 92 and s 118 would relieve vehicle owners who already have a certificate
issued in one jurisdiction of the burden of having a vehicle re-tested when they seek to register
it in another.
‘Who Shares Legal Liability for Road Accidents Caused by Drivers Assisted by Artificial
Intelligence Software?’ by Jingjing Qian and John Zeleznikow notes research showing over
ninety per cent of road accidents are caused by human error. Artificial Intelligence (AI) has
been regarded as a potential solution to resolve road safety concerns but accidents caused by
drivers using AI pose new challenges to regulators in identifying legal liability. Conventional
road safety regulations and laws respond mainly to the behaviour of human drivers.
The authors focus on causality in car accidents and the nature of liability factors instead of the
vehicle’s automation level or the new functionality developed by the manufacturers. By
developing a Hybrid Liability Assessment Tool to categorize and analyze the causes of
accidents occurring when drivers use AI assistance, the article explores the nature of the
liability for such car accidents. The article concludes by making recommendations based on
modifying the current road safety legal framework.
Sarah Kendall’s ‘Reconceptualising Reforms To Cross-Examination: Extending The Reliability
Revolution Beyond The Forensic Sciences’ considers the ‘reliability revolution’, ie research
challenging the reliability of various forensic science techniques.
Her thought-provoking article examines current empirical research on cross-examination
methods and argues that the reliability revolution should now be extended to crossexamination to improve the reliability of testimony elicited from witnesses.
‘The Use of International Soft Law for Corporate Social Responsibility Reporting in the Retail
Industry: A Study of Four Major Retailers in the Asia-Pacific’ by Benedict Sheehy, Widya
Tuslian and Luther Lie examines the reported use of six major international soft law
instruments in four multi-national retail enterprises in Asia. The case study method
contributes to understanding of these instruments and their aims in the Asia-Pacific region,
pertinent because of the increasing importance of soft-law for corporate social responsibility
in Asia. Retailers in particular are expected to behave responsibly, provide sustainable
products and services to their consumers and persuade or pressure their suppliers to operate
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sustainably. They are, therefore, in a unique position to disseminate sustainability. Further,
because of their significant social and environmental footprints in addition to their size, their
participation in international soft law regimes is critical to the regimes’ success.
Tony Meacham’s ‘100 Years of the Engineers Case – how Australia carved a constitutional
path away from Britain’ considers the High Court’s 1920 landmark decision where that Court’s
constitutional judgments broke free from British considerations at the time of the
Commonwealth of Australia Constitution Act 1900 (Imp).
‘The Mystique Of ‘Equitable Subrogation With Respect To Extinguished Common Law Rights’:
Time For A New Label ‘The Equitable Indemnity Principle’’ by Neil Samuel Hope critiques
equitable subrogation.
Hope incisively comments that the topic is plagued by poor taxonomy, legal fiction, and a
fundamental misconception that Institutional Equity has the capacity to revive extinguished
common law rights, which has meant that the endeavour to arrive at settled doctrine has not
been achieved. He argues that the law remains to settle upon an appropriate name for the
principle under discussion. His article is an attempt to dispel some of the myths about the
topic and to introduce some sense of doctrinal certainty.
Bruce Baer Arnold’s review of Catherine Ordway (ed), Restoring Trust in Sport: Corruption
Cases and Solutions (Routledge, 2021) describes that work as a valuable addition to the
literature on sport, regulation, crime and entertainment.
Canberra Law Review also includes work by current students and recent graduates, typically
a version of their LLB dissertations. This issue of the Review features a version of Jennifer
Szkiela’s dissertation ‘What does Sports Integrity Australia and enhanced anti-doping
capabilities mean for athletes and the privilege of self-incrimination?’ It explores what Sports
Integrity Australia and enhanced anti-doping capabilities mean for athletes and the privilege
of self-incrimination. Ms Szkiela argues that is understandable, even admirable, that Australia
does not want to merely meet its obligations under the WADC but wants to go above and
beyond to eliminate doping from sport. The investigation and prosecution of criminal offences
by SIA, however, is not granted by the SIA Act. The focus of Australia’s NADO should be
directed to protecting the rights of clean athletes in accordance with the WADC. Although
catching doping cheats may fall within the wide ambit of prevention, respect of human rights
must come first. Whether by choice, or oversight, Australia is now straying away from
collective global values.
***
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Does non-recognition of out-of-State roadworthy certificates
breach the freedom of inter-State trade and full faith and
credit provisions of the Constitution?
Bede Harris*
One of the burdens of federalism derives from the fact that several Australian
jurisdictions refuse to accept, in satisfaction of their statutory requirements that
vehicle owners obtain a roadworthy certificate in respect of a vehicle they wish to
register, roadworthy certificates issued by other jurisdictions. The author argues
that this imposes a discriminatory burden of a protectionist kind on purchasers of
vehicles and is therefore a breach of s 92 of the Constitution. The author also
proposes a new interpretation of the full faith and credit requirement contained in
s 118 of the Constitution which would govern cases where one jurisdiction issues a
certification as to status relating to a person or thing as a result of the application of
a common standard which has been adopted by different jurisdictions. The author
argues that under such an interpretation, non-recognition of a roadworthy
certificate which was issued by another jurisdiction in accordance with the
Australian Design Rules, issued by the Commonwealth under the Motor v Vehicle
Standards Act 1989, which all jurisdictions have adopted, should be found to be a
breach of s 118. A finding that non-recognition is unconstitutional under either or
both of s 92 and s 118 would relieve vehicle owners who already have a certificate
issued in one jurisdiction of the burden of having a vehicle re-tested when they seek
to register it in another.

I

Introduction

Among the impediments that Australian federalism places in the way of both personal and
business affairs is the regime governing registration of motor vehicles purchased in one State
or Territory and brought into another, in particular the fact that some jurisdictions require
that a person who imports a vehicle from another jurisdiction must obtain a certificate of
roadworthiness, even if a certificate of roadworthiness has been issued in the jurisdiction of
origin. This article argues that non-recognition by jurisdictions of roadworthy certificates
issued by other jurisdictions breaches both s 92 and 118 of the Constitution. Although from an
overall perspective the issue may seem trifling, from the perspective of the individual the
imposition of a requirement to obtain a roadworthy certificate in respect of a vehicle which
already has one is irrational, inconvenient and financially burdensome.
Part 2 of the article outlines the law governing roadworthy certificates in the various States
and Territories and identifies those jurisdictions which impose a requirement on people
registering a vehicle to have a roadworthy certificate but which do not recognise roadworthy
certificates issued by other jurisdictions. Part 3 discusses s 92 of the Constitution, and argues
that the roadworthy regime in those jurisdictions breaches s 92 in that it impedes inter-State
trade and commerce. Part 4 discusses the requirement that each State must afford full faith
and credit to the law of other States under s 118 of the Constitution, and argues that failure to
recognise roadworthy certificates from other jurisdictions may be a breach of s 118 of the
Constitution. The article concludes in Part 5 with a suggested new approach to the
interpretation of s 118.
II

Motor vehicle roadworthy legislation

The statutory regime governing motor vehicle registration in Australia differs between
jurisdictions. Apart from South Australia and the Northern Territory, each State and Territory
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imposes a requirement that, in prescribed circumstances, a person applying to register a
vehicle in their name must provide the registration authorities with a certificate of inspection,
commonly referred to as a roadworthy certificate. The situation on which the requirement
most commonly arises is where one person has purchased a vehicle from someone-else and as
the new owner seeks to transfer registration into their name.
There are however differences between jurisdictions: In New South Wales, the ACT,
Queensland and Victoria, the obligation to provide a certificate arises whenever a person seeks
to transfer registration,1 whereas in Western Australia and Tasmania the obligation applies
only to a person who is seeking to register in one of those States a vehicle registered in another
State or Territory.2
In those jurisdictions where an obligation to obtain a roadworthy certificate applies, the
person applying to register a vehicle must have the vehicle tested for a prescribed fee. Any
defects noted during the inspection must be remedied and the vehicle must then be re-tested.
Once the vehicle has passed the test and a certificate of roadworthiness has been issued, the
vehicle owner has a defined period within which to register the vehicle. Only people
authorised by the relevant jurisdiction may test vehicles and issue roadworthy certificates,3
which means that in those jurisdictions where the obligation to obtain a certificate applies,
certificates from other jurisdictions are not recognised. This is despite the fact that each
jurisdiction tests vehicles in accordance with the same set of national standards – the
Australian Design Rules – which were issued by the Commonwealth under s 7 of the Motor v
Vehicle Standards Act 1989 in order to ensure uniformity in roadworthy requirements, and
which all States and Territories have adopted.4
The obligation to obtain a roadworthy certificate rests upon the person seeking to transfer the
vehicle into their name – in other words, on the buyer in cases where registration is to be
transferred as a consequence of a purchase of a vehicle from someone-else. 5 However, as a
matter of practice, and in order to make the vehicle more attractive to buyers, many sellers
offer vehicles on the basis that they either have obtained, or will obtain, a roadworthy
certificate. Of course, where the seller has already obtained the certificate, that will be factored
into the price. The effect of this in cases where a vehicle is purchased in one jurisdiction by a
* BA (Mod) Dublin, LLB Rhodes, DPhil Waikato, Senior Lecturer in Law, Charles Sturt University.
1 See ss 26(1)(a), 29(c), 78(1)(f), and 146 Road Transport (Vehicle Registration) Regulation 2000
(ACT); ss 6(1)(a), 9(1)(d) and 85 Road Transport (Vehicle Registration) Regulation 2017 (NSW);
ss 13(1)(g) and 48(2)(e) Transport Operations (Road Use Management—Vehicle Registration)
Regulation 2010 (Qld) as read with ss 19 and 19AA Transport Operations (Road Use
Management—Vehicle Standards and Safety) Regulation 2010 (Qld).
2 See s 19 Road Traffic (Vehicles) Act 2012 (WA), s 24 of the Road Traffic (Vehicles) Regulations
2014 (WA) and s 3 Road Traffic (Vehicles) Inspection Order Western Australia Government
Gazette 21 June 2019 (No 86) 2155. The same applies in Tasmania, see ss 52(1) and 54(3) Vehicle
and Traffic (Driver Licensing and Vehicle Registration) Regulations 2010 (Tas).
3 See s 119 Road Transport (Vehicle Registration) Regulation 2000 (ACT); s 68 Road Transport
(Vehicle Registration) Regulation 2017 (NSW); s 23 of the Transport Operations (Road Use
Management—Accreditation and Other Provisions) Regulation 2015 (Qld); s 18 Road Traffic
(Vehicles) Regulations 2014 (WA); 52(3)(a) Vehicle and Traffic (Driver Licensing and Vehicle
Registration) Regulations 2010 (Tas).
4 See s 103 and Schedule 1 Road Transport (Vehicle Registration) Regulation 2000 (ACT); s 59
and Schedule 2 Road Transport (Vehicle Registration) Regulation 2017 (NSW); Schedule 1
Transport Operations (Road Use Management—Vehicle Standards and Safety) Regulation 2010
(Qld); s 17 and Part 10 Road Traffic (Vehicles) Regulations 2014 (WA) and the Vehicle and Traffic
(Vehicle Standards) Regulations 2014 (Tas).
5 In Queensland, s 23 of the Transport Operations (Road Use Management—Vehicle
Registration) Regulation 2010 (Qld) prohibits sellers from offering vehicles for sale unless they
have obtained a safety certificate.
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buyer in another is that the purchaser will obtain no benefit for that part of the price, because
they will have to have the vehicle re-tested when they apply to register it in their own
jurisdiction.
III

Freedom of inter-State trade under 92 of the Constitution

The clause in s 92 of the Constitution relevant to this article states:
On the imposition of uniform duties of customs, trade, commerce, and intercourse
among the States, whether by means of internal carriage or ocean navigation, shall
be absolutely free.

Section 92 presented interpretative challenges for a number of decades. The original approach
adopted by the High Court was the so-called ‘laissez-faire’ approach, under which s 92 was
interpreted as conferring an unrestricted right to engage in inter-State trade and commerce.
However, this was inconsistent with s 51(i) of the Constitution, which confers power on the
federal Parliament to regulate inter-State trade and commerce. The result was that despite
the appearance of the word ‘absolutely’ in s 92, the High Court changed its interpretation, and
in Cole v Whitfield6 adopted what is known as the ‘free trade’ approach, under which s 92 is
interpreted as prohibiting measures which discriminate against inter-State trade and
commerce – in other words, subject inter-State trade and commerce to a burden as compared
with intra-State trade and commerce. Under this approach, the test for whether legislation
breaches s 92 is whether it imposes ‘a discriminatory burden of a protectionist kind’ that is,
whether it protects intra-State trade and commerce from competition from outside the State.
In determining whether a provision is protectionist the courts adopt a test based on the
practical effect of the provision, which means that a provision will be found to discriminate
against inter-State trade if it does so either on its face or if its practical effect is to treat interState trade differently from intra-State trade.
The court in Cole v Whitfield did however acknowledge that not every measure that has a
protectionist effect will be invalid: A protectionist law will survive constitutional scrutiny if it
has a non-protectionist purpose and if the protectionist effect which it incidentally causes is
not disproportionate to that non-protectionist purpose.
The proportionality test was expanded upon in Castlemaine Tooheys Ltd v South Australia,7
where the High Court held that a measure that is protectionist in its effect will be valid if it has
a legitimate non-protectionist objective (that is, if it serves some legitimate public purpose), if
it is either necessary or appropriate and adapted to the achievement of that objective, if its
protectionist effect is only incidental to the achievement of the objective and if there is
proportionality between the objective and its protectionist effect.
A flaw in Castlemaine Tooheys – from the perspective of giving force to the freedom contained
in s 92 – was that that test it contained did not require that, in order to survive proportionality
review, a law which had a protectionist effect should go no further than was necessary to
achieve the non-protectionist objective. In other words, so long as the law was ‘appropriate
and adapted’ to the objective it would not breach s 92, even if there were measures which could
have achieved the objective but with less invasion of the right contained in s 92. However this
changed with the court’s decision in Betfair Pty Ltd v Western Australia,8 in which a majority
of the court9 held that a restriction on inter-state trade would be disproportionate where it
failed a test of necessity − that is, where it went further than was necessary to achieve a
legitimate objective.
(1988) 165 CLR 360.
(1990) 169 CLR 436.
8 (2008) 234 CLR 418.
9 Ibid 477, 479 (Gleeson CJ, Gummow, Kirby, Hayne, Crennan and Kiefel JJ).
6
7
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What is the result if one enquires whether the requirement to obtain a roadworthy certificate
for a vehicle even where that vehicle already has such a certificate from another jurisdiction
breaches s 92?
The first question which must be addressed is whether the requirement has a discriminatory
effect of a protectionist kind, either on the face of it or in its practical effect. In answering this
question, a distinction must be drawn between Western Australia and Tasmania on the one
hand and New South Wales, the ACT, Queensland and Victoria the other. Since the statutory
regimes in Western Australia and Tasmania impose the requirement to obtain a roadworthy
certificate only on those seeking to register a vehicle obtained from out of State, they are
obviously discriminatory on their face, in that the obligation attaches to vehicles obtained from
out of State but not on those obtained within the State. The motor vehicle market in Australia,
particularly that involving used vehicles, operates nationwide. Major advertising sites, such
as Carsales 10 and Drive, 11 provide an opportunity for buyers and sellers from different
jurisdictions to enter into transactions for the purchase of vehicles. Many used car dealers
provide inter-State transport of vehicles as part of their service. Transactions across
jurisdictional boundaries are therefore not uncommon. Against this background, it is clear
that the law in Western Australia and Tasmania is protectionist, in that by burdening
purchasers of vehicles from outside the State with an obligation that does not attach to those
who purchase a vehicle from within the State, the law creates a disincentive to purchase a
vehicle from out of State. This in turn has the economic effect of protecting vendors of vehicles
inside the State from competition from out of State vendors, thereby breaching s 92.
In New South Wales, the ACT, Queensland and Victoria, the requirement to obtain a
roadworthy certificate applies to all people wanting to register a vehicle, irrespective of where
it was obtained. Since the requirement does not single out vehicles purchased within a
jurisdiction from one purchased outside the jurisdiction, it is not discriminatory on its face.
However a different conclusion is reached when one considers the practical effect of the
requirement imposed by these four jurisdictions: As stated in Part II, some sellers advertise
vehicles inclusive of roadworthy. In some cases the seller will have already paid the necessary
fees for a roadworthy certificate and will price the vehicle accordingly – in other words, at a
higher price than it would command without a roadworthy certificate. Although a buyer from
within the jurisdiction will benefit from the fact that the certificate will be provided with the
vehicle, the same is not true in the case of people in these four jurisdictions who purchase a
vehicle from another jurisdiction, because they will still have to obtain a roadworthy certificate
when they apply to register the vehicle in their own jurisdiction. In paying that part of the
price that was factored in by the seller to recover the cost of obtaining a roadworthy certificate,
the buyer from the other jurisdiction will be paying for something that is of no use to them.
This acts as a disincentive on buyers from one jurisdiction to purchase vehicles in another,
which in turn protects purchasers within a jurisdiction from competition from those outside
it, which is what s 92, as interpreted in Cole v Whitfield12 and subsequent cases, prohibits.
But what of cases where a seller advertises a vehicle as being sold with a roadworthy certificate,
but on the basis that he or she will obtain the certificate after the contract of sale is entered
into? In that circumstance, a seller who finds a buyer from out of State to whom the
roadworthy certificate is of no use might agree to sell the vehicle for a lower price. Would that
remove the disincentive from the out of State buyer and thus put them on equal terms from
within the State? Although on the face of it one might think that to be the case, I would argue
that it is not necessarily so. Part of the attraction of purchasing a vehicle that will come with
a roadworthy certificate is that it relieves the seller both of the risk of the expense that might
www.carsales.com.au
www.drive.com.au
12 (1988) 165 CLR 360.
10
11
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possibly need to be incurred to bring the vehicle to roadworthy standard, and also of the
inconvenience of having to take the vehicle to be tested and / or repaired. Although these
considerations will have been factored into the price of the vehicle by the seller who is offering
the vehicle with roadworthy, neither party to the transaction actually knows whether repairs
will be required and, if so, how much they will cost. However, the buyer is in a more
advantageous position in that circumstance, because that unknown risk is born by the seller,
who may find that he or she has to spend more than initially estimated on repairs. Therefore,
I would argue that even if a seller sells a vehicle without a roadworthy certificate to an out of
State buyer and discounts the price accordingly, the out of State buyer is still disadvantaged
in comparison to buyers within the State because they now bear the risk and uncertainty of
the repairs which they may face when they register the vehicle in their State. Thus even where
a vehicle is sold at a discounted price, I would argue that out of State buyers will still be less
likely to buy the vehicle than they would if it came with a valid roadworthy certificate, and that
this shields buyers within the State from competition from out of State buyers, which gives
rise to the protectionist effect that s 92 prohibits.
The conclusion therefore is that the statutory regimes in Western Australia and Tasmania
discriminate against inter-State trade on their face, the regimes in New South Wales, the ACT,
Queensland and Victoria discriminate because of their effect, and that the regimes in all six
jurisdictions are protectionist.
The next question to consider is whether, the refusal of these six jurisdictions to recognise
roadworthy certificates issued by other jurisdictions can be justified by some non-protectionist
objective. It might be argued in defence of these jurisdictions that each is entitled, in pursuit
of the obviously non-protectionist objective of road safety, to assure itself that vehicles brought
within its borders are safe, and that therefore they are entitled to confirm that fact through
their own inspection. The problem with that argument is that, as noted in Part II, every
jurisdiction in Australia has adopted the same set of common design and safety standards for
vehicles. This means that the result of a test should be the same irrespective of which
jurisdiction it was inspected in. It follows then that a roadworthy certificate issued in one
jurisdiction must satisfy the legitimate road-safety concerns of every other, and that therefore
the non-recognition of such certificates cannot be justified under the test for breaches of s 92
contained in Cole v Whitfield. One can therefore conclude that each of these six jurisdictions
is in breach of s 92 by requiring that inspections be done only by people it has authorised to
conduct inspections, while not recognising inspections done and certificates issued in other
jurisdictions.
IV
A

Full faith and credit under s 118 of the Constitution

The origins of s 118

Section 118 of the Constitution provides:
Full faith and credit shall be given, throughout the Commonwealth to the laws, the
public Acts and records, and the judicial proceedings of every State.

The section first appeared in the draft constitution presented at the Sydney Convention of
1891, and was modelled on Article IV Section 1 of the United States Constitution, which reads:
Full faith and credit shall be given in each State to the public acts, records, and
judicial proceedings of every other State. And the Congress may, by general laws,
prescribe the manner in which such acts, records, and proceedings shall be proved,
and the effect thereof.
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References to s 118 at the Convention debates are sparse. The clause was agreed to at the
Sydney Convention of 1891 without debate. 13 At the Adelaide Convention of 1897, Henry
Dobson posed the question as to whether an order of probate, or a declaration of mental
incapacity issued in one State would be effective over assets situated in another. In response
Edmund Barton said that the effect of the draft s 118 would be to require the courts of one
State to take judicial notice of a judgment issued by the courts of another, but that the
judgment would not be able to be executed unless application was made to the court of the
first State.14 However this left unclear what the answer was to the questions posed – that is,
whether the courts of the receiving State would be obliged to give effect to the judgment. There
was no debate on the clause at the Sydney Convention of 1897 or at the Melbourne Convention
of 1898.
Quick and Garran discussed s 118 in their Commentaries on the Constitution of the
Commonwealth of Australia, 15 published the same year the Constitution came into force.
Emphasising that the purpose of s 118 was to give effect to comity - that is, respect by one
jurisdiction for the laws of another – and referring to case law that had arisen under the
analogous provision in the United States Constitution, they stated s 118 required that the
validity of the laws, public Acts and records, and judicial proceedings of each State be accepted
by every other, but did not venture an opinion as to whether this required that States give
effect to decisions of each other’s courts.16
Greater elucidation was provided by Inglis Clark in his Studies in Australian Constitutional
Law where, referring to the status of an alien in one State who had been naturalised in another,
he stated that17
But it is difficult to see in what manner full faith and credit can be given in one State
to the naturalisation of an alien which has taken place as a public act, and which has
been publicly recorded, in another State, other than by according to the person who
has undergone the process of naturalisation in the other State, the same status as a
subject of the Crown which he occupies in the other State. Under s 118 the legal status
acquired by a person under the laws of any State in regard to the questions of
marriage, divorce, and legitimacy will be accorded to him in every other State of the
Commonwealth, notwithstanding the fact that the laws of the State under which he
acquired the status have not any ex-territorial force or validity; and there does not
appear to be any valid reason why the application of the section should be limited to
an exterritorial recognition of the definite legal consequences of transactions and
proceedings authorised by some particular laws of the States, and be restrained in
regard to transactions and proceedings authorised by other laws of the States, so long
as questions of public morality or public safety do not arise and afford a valid ground
for making a distinction.

This statement supports the view that that the effect of s 118 is not merely evidentiary. The
section does more than simply provide that a law Act, public record or judicial proceedings of
one jurisdiction must be accepted as extant by the courts of another jurisdiction. Rather it
requires each jurisdiction to give effect to the laws, Acts, public records and judicial
proceedings of others. In what circumstances, and subject to what limitations case law states
that that obligation applies is considered later in this Part.

Official Report of the National Australasian Convention Debates, Sydney, 8 April 1891, 883
(Samuel Griffiths).
14 Official Report of the National Australasian Convention Debates, Adelaide, 20 April 1897,
1004-6 (Henry Dobson and Edmund Barton).
15 John Quick and Robert Garran, The Annotated Constitution of the Australian Commonwealth
(Legal Books, Sydney, 1976).
16 Ibid 962.
17 Andrew Inglis Clark, Studies in Australian Constitutional Law (Charles F. Maxwell, 1901) 98.
13
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Legislation enacted in support of s 118

Before examining how s 118 has been interpreted, it is necessary to consider the effect of
legislation that has been enacted under s 51(xxv) of the Constitution, which gives the
Commonwealth Parliament the power to make laws with respect to
the recognition throughout the Commonwealth of the laws, the public Acts and
records, and the judicial proceedings of the States.

This power was used to enact s 185 of the Evidence Act 1995 (Cth), which provides
All public acts, records and judicial proceedings of a State or Territory that are proved
or authenticated in accordance with this Act are to be given in every court, and in
every public office in Australia, such faith and credit as they have by law or usage in
the courts and public offices of that State or Territory.

Section 185 differs from both s 118 and s 51(xxv) in that it omits any reference to ‘laws’ and
also refers to public ‘acts’ (lower case) rather than public ‘Acts’. This was also true of the
predecessor to s 185, which was s 18 of the State and Territorial Laws and Records
Recognition Act 1901 (Cth). Section 3 of that Act did however refer to State Acts (upper case),
and required courts to take judicial notice of them.
Are the differences between s 185 of the Evidence Act 1995 (Cth), and s 118 of the Constitution
significant? Although this question has not been decided with respect to s 185, the High Court
considered the issue with reference to s 18 of the State and Territorial Laws and Records
Recognition Act 1901 (Cth). Since the relevant wording of s 185 and s 18 are the same, cases
on s 18 can be used as authority for the meaning of s 185.18 In Breavington v Godleman,19 a
majority of the court held that the term ‘public acts’ in s 18 referred to executive proclamations
and orders and to delegated legislation, but did not include Acts of State parliaments.20 Does
that mean that full faith and credit does not extend to Acts?
There are a number of arguments that can be raised against that proposition. The first is that,
although in Breavington v Godleman, Mason CJ21 and Wilson and Gaudron JJ,22 said that s
118 did not contain a command, and that therefore full faith and credit was required only in
relation to things mentioned in s 18 of the State and Territorial Laws and Records
Recognition Act 1901 (Cth), the better view is that adopted by Brennan J, to the effect that s
118 does in itself impose an obligation to give full faith and credit to State Acts as a component
of State ‘laws.’23 Under that approach, s 118 is regarded as self-executing – in other words, as
imposing a mandate which does not need to be brought into effect by Parliament. Although
the power conferred by s 51(xxv) allows Parliament to enact legislation relating to recognition,
it cannot be said that s 118 remained mute in the absence of such legislation, any more than it
could be argued that s 49 of the Constitution was ineffective in stating that parliamentary
privilege as it operated in the United Kingdom would apply, simply because the section also
conferred on Parliament the power to legislate with regard to privileges. Therefore,
irrespective of the scope of s 185 of the Evidence Act 1995 (Cth), the scope of s 118 remains
unconfined, and would extend to State Acts.

See Rahim v Crawther (1996) 17 WAR 559, 583 where Malcolm CJ held that s 185 had the same
effect as s 18 and Re DEF and the Protected Estates Act 1983 [2005] NSWSC 534, [41] where
Campbell J held that s 185 differed from s 18 ‘in matters of expression but not in substance.’
19 (1988) 169 CLR 41.
20 Ibid 79 (Mason CJ), 94-5 (Wilson and Gaudron JJ), 148 (Dawson J)
21 Ibid 79.
22 Ibid 96.
23 Ibid 115.
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The second argument, which follows from the first, is that if s 118 is self-executing and does
not rely on s 185 of the Evidence Act 1995 (Cth) for its application, full faith and credit must
be extended to State Acts by virtue of the fact that s 118 refers to State ‘Acts’ (upper case). This
provides an alternative basis for giving of full faith and credit to State Acts, separate from their
being a component of State laws.
The third argument is that the discrepancy between s 118 of the Constitution and s 18 of the
State and Territorial Laws and Records Recognition Act 1901 (Cth) (and thus its successor, s
185 of the Evidence Act 1995 (Cth)) was apparent rather than real. This is evident from the
judgment of Dawson J in Breavington v Godleman,24 who stated that whereas s 118 conferred
full faith and credit on State Acts (obviously on the basis that s 118 was self-executing), the
omission of the Territories from s 118 (because there were no Territories when the
Constitution was drafted) did not mean that full faith and credit did not apply to their statutes
once Territories were created, as their legislation was enacted under the authority of s 122 of
the Constitution which, being part of the law of the Commonwealth, was effective throughout
the country. Section 18 did however serve the purpose of providing for full faith and credit for
the public acts, records and judicial proceedings of the Territories. This meant, said Dawson
J, that s 18 had ‘little or no discernible effect’ with respect to the States (because full faith and
credit was already conferred on their law by s 118 of the Constitution), other than to provide
for a method for the authentication of public acts, records and judicial proceedings.
The fourth and final argument is that in so far as Covering Clause 5 of the Constitution states
that the Constitution ‘shall be binding on the courts, judges and people of every State and of
every part of the Commonwealth,’ the obligation to comply with s 118 is imposed by
implication, and is not dependant upon the enactment of legislation under s 51(xxv).
In light of the above is that it can be said that s 118 does not rely on s 185 of the Evidence Act
1995 (Cth) for its effectiveness and that it casts an obligation on each jurisdiction to give full
faith and credit to the laws (which includes Acts) of the States and Territories, as well as the
public acts and records, and judicial proceedings of the States. The effect of s 185 is to extend
that obligation to the public acts and records, and judicial proceedings of the Territories and
to make provision for the manner of authentication of the public acts, records and judicial
proceedings of the States and Territories in accordance with its provisions. Proof of primary
and secondary legislation is not required – s 143 of the Act states that proof is not required of
the provisions contained in, or the coming into force of, Acts or Ordinances of the States and
Territories or of delegated legislation, proclamations or legislative instruments issued under
them.
C

Interpretation of s 118

1

Interpretation by the High Court

Interpretation of s 118 is made difficult by the fact that the section has rarely been the subject
of litigation. The High Court has given substantive interpretation to s 118 in only a handful of
cases, most of which involved conflict of laws, that is, concerned with the question of which
jurisdiction’s law applies where a contract entered into in one State 25 or a tort committed in

24
25

Ibid 148-9.
Merwin Pastoral Co. Pty Ltd v. Moolpa Pastoral Co. Pty Ltd (1933) 48 CLR 565.
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one State26 is sued on in another. Such academic comment as there is also focuses on such
intra-jurisdictional conflict of law issues.27
There have been two cases in which the court has considered whether s 118 requires that a
judgment issued by the courts of a jurisdiction,28 or legislation enacted by a jurisdiction, 29
should be given effect in another. This section of the article examines the general principles
established by the High Court in conflict of laws cases and then discusses those two cases.
(a)

General principles from conflict of law cases

An important issue considered by the High Court is whether s 118 is merely evidentiary in its
effect, requiring only that the courts in one State recognise as a fact the existence of the laws,
public records and judicial proceedings of other States, or whether it goes further and
mandates the application of those laws et cetera? An affirmative answer to that question was
provided by Deane J Breavington v Godleman,30 where he said that
To give full faith and credit to something does not, as a matter of ordinary language,
mean merely to acknowledge the fact that it exists. Thus, to give full faith and credit
to a person's word does not mean merely to accept the fact that the person says
something. It means to accept and act upon the content of what he says. To give full
faith and credit to a judgment means, as a matter of ordinary language, not only to
recognize its existence but, while it stands, to accept and abide by its contents. ...
Likewise the directive of s. 118 to give full faith and credit "throughout the
Commonwealth" to the laws and Acts of a State whose laws and territorial legislative
powers are continued under the Constitution does not, as a matter of ordinary
language, mean merely to accept that such laws or Acts exist or have been made. It
decrees that those laws must be accepted throughout the Commonwealth as the
national law applicable to regulate, and define the consequences or attributes of,
conduct, property or status within that particular part of the national territory.
[Emphasis in the original].

Similarly, Wilson and Gaudron JJ, speaking in relation to s 18 of the State and Territorial
Laws and Records Recognition Act 1901 (Cth) held that
Section 18, then as now, travelled beyond the merely evidentiary, but confined its
substantive effect to "public acts records and judicial proceedings, if proved or
authenticated as required by this Act."

Anderson v. Eric Anderson Radio & T.V. Pty.Ltd.(1965) 114 CLR 20, Breavington v Godleman
(1988) 169 CLR 41, McKain v RW Miller & Co (SA) Pty Ltd (1991) 174 CLR 1, Stevens v Head
(1993) 176 CLR 433, Goryl v Greyhound Australia Pty Ltd (1994) 179 CLR 463, John Pfeiffer Pty
Ltd v Rogerson (2000) 203 CLR 503 and Sweedman v Transport Accident Commission (2006)
224 ALR 625; Mobil Oil Australia Pty Ltd v Victoria (2002) 211 CLR 1.
27 See Zelman Cowen, ‘Full Faith and Credit the Australian Experience’ (1951-54) 6 Res Judicatae
27, Edward Sykes, ‘Full Faith and Credit – Further Reflections’ (1951-54) 6 Res Judicatae 353, B.
O’Brien, ‘The Role of Full Faith and Credit in Federal Jurisdiction’ (1976) 7 Federal Law Review
169, Peter Nygh, ‘Full Faith and Credit: A Constitutional Rule for Conflict Resolution’ (1991) 13
Sydney Law Review 415, Brian Opeskin, ‘Constitutional Dimensions of Choice of Law in Australia’
(1992) 3 Public Law Review 152, Greg Taylor, ‘The Effect of the Constitution on the Common Law
as Revealed by John Pfeiffer v Rogerson’(2002) 30 Federal Law Review 69; Alex Amankwah,
‘Judicial Legislation: A New Phase?’ (2000) 7 James Cook University Law Review 254 and Jeremy
Kirk, ‘Conflicts and Choice of Law within the Australian Constitutional Context’ (2003) 31 Federal
Law Review 247.
28 Posner v Collector for Interstate Destitute Persons (Victoria) (1946) 74 CLR 461.
29 Permanent Trustee Co (Canberra) Ltd v Finlayson (1968) 122 CLR 338.
30 Breavington v Godleman (1988) 169 CLR 41, 129-30. See also Deane J’s analysis up to page
134.
26
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The High Court has also addressed the question of whether the obligation of one jurisdiction
to apply the law of another is subject to qualification. In Merwin Pastoral Co. Pty Ltd v
Moolpa Pastoral Co. Pty Ltd,31 three justices of the High Court,32 referring to the situation
where choice of law rules indicated that the courts of one State should apply the law of another,
said that s 118 precluded the courts of a State from declining to apply the law of that other
State on public policy considerations.33 In Breavington v Godleman,34 Wilson and Gaudron
JJ, 35 while noting that the statements in Merwin Pastoral were strictly obiter, approved of
that view, as did Mason CJ,36 Deane J37 and Dawson J.38 Brennan J’s approach was less clear,
in that although he cited Merwin Pastoral with approval, he nevertheless held that s 118 did
not compel a State to give a remedy in circumstances where one would not be available under,
or might be contrary to, its own law.39 It may however be that Brennan J was applying the
common law double actionability doctrine, which applied at the time that Breavington was
decided (subsequently removed from the law in John Pfeiffer Pty Ltd v Rogerson40) which
was to the effect that, in conflict of law cases involving torts, a court was obliged to apply the
lex loci delicti only if the alleged conduct would have been actionable both under the law of
the forum and under the law of the jurisdiction where the tort was alleged to have occurred.
That six members of the court in Breavington had approved of the dictum in Merwin Pastoral
was subsequently noted without disagreement by five of the justices in John Pfeiffer Pty Ltd v
Rogerson,41 however they did not consider the Pfeiffer case one in which the parameters of s
118 should be decided.42 Kirby J expressed a more qualified view, only going so far as to opine
that, in certain circumstances, s 118 would prevent courts in one jurisdiction from
disregarding the law of another on grounds of public policy.43 He too held that the case before
the courts was not one requiring a definitive statement on s 118.44 Only Callinan J held that s
118 should not be interpreted as requiring one State to apply a law of another State that was
‘alien to the policies’ of the first State.45
(b)

The effect in one jurisdiction of the judgments and legislation of another

Conflict of law cases involve courts determining whether they should apply the lex fori or the
law of another jurisdiction in circumstances where litigation has arisen out of events occurring
in that other jurisdiction. The subject of this article is different – namely whether jurisdiction
A should recognise the exercise of a power under a statute enacted by jurisdiction B in the
absence of any dispute having arisen in jurisdiction B. Thus, unlike cases involving a conflict
of laws, which requires a court to choose one or other set of laws as governing a set of facts, in
the situation posited in this article there is no question of the law of one jurisdiction trumping
the law of another – what is being discussed is whether a requirement imposed by a statute
(1933) 48 CLR 565.
Ibid 577 (Rich and Dixon JJ) and 587-8 (Evatt J).
33 See the discussion of this case in Reid Mortensen, Richard Garnett and Mary Keyes, Private
International Law in Australia (Lexis-Nexis, 4th ed, 2019) 300-02.
34 (1988) 169 CLR 41. Merwin Pastoral was also approved of in John Pfeiffer Pty Ltd v Rogerson
(2000) 203 CLR 503, 533 (Gleeson CJ, Gaudron, McHugh, Gummow and Hayne JJ), 557 (Kirby
J).
35 Ibid 97 (Wilson and Gaudron JJ).
36 Ibid 81.
37 Ibid 136-7.
38 Ibid 150.
39 Ibid 116-7.
40 (2000) 203 CLR 503.
41 Ibid.
42 Ibid [65].
43 Ibid [143].
44 Ibid [143].
45 Ibid [202-3].
31

32
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enacted by jurisdiction A should be regarded as being fulfilled either by complying with that
statute or by complying with a similar statute enacted by jurisdiction B. The High Court has
considered the applicability of the law of one jurisdiction in another in two cases:
In Posner v Collector for Inter-State Destitute Persons (Vic),46 the High Court held that s 18
of the State and Territorial Laws and Records Recognition Act 1901 (Cth) required that a
court in Victoria give effect to a maintenance order issued by a court in Western Australia,
notwithstanding that the defendant had not been served with notice of the proceedings that
led to the order being issued. The High Court held that full faith and credit required that the
Victorian court accept the order at face value and could not go behind it to inquire into its
validity.
So far as the effectiveness of statutes is concerned, in Permanent Trustee Co (Canberra) Ltd
v Finlayson,47 the High Court held that the executor of a deceased estate which had assets
both in New South Wales and the ACT was not bound to satisfy a claim for stamp duty made
by New South Wales under the Stamp Duties Act 1920-1959 (NSW) in relation to the assets
situated in the ACT, despite the fact that s 102(1)(a) of that Act subjected all property of a
deceased who was domiciled in New South Wales (as this deceased was) to duty, irrespective
of where the property was located. The court held that the effect of this was only to allow the
New South Wales Commissioner of Stamp Duties to lodge a claim against an executor in New
South Wales in respect of property wherever located. The court held that s 102(1)(a) was not
intended to be of extra-territorial effect and that s 118 of the Constitution did not give it such
an effect.
The High Court thus appears to have drawn a distinction between s 118 as it applies to
judgments and to statutes: whereas judgments from one jurisdiction will be given effect in
another, statutes will not. However, as will be discussed in Part C, I would argue that the
decision in Permanent Trustee Co (Canberra) Ltd v Finlayson does not shut the door on the
possibility that a record – specifically a roadworthy certificate – issued under the statute law
of one jurisdiction should be accepted as effective in another.
2

Interpretation by State courts

State courts have differentiated between the effectiveness of judgments as compared to
statutes in the same way as has the High Court, although there is one instance in which a court
in one State refused to give effect to an order issued by a court in another.
In Harris v Harris,48 the Supreme Court of Victoria held that s 18 of the State and Territorial
Laws and Records Recognition Act 1901 (Cth) required it to recognised a divorce order
granted by a court in New South Wales, even though it was argued that the New South Wales
court had not had jurisdiction when it heard the case. The Victorian court took the New South
Wales order at face value and refused to look behind it. In the Estate of Searle, Deceased,49
the Supreme Court of South Australia held that an adoption order issued by a court in New
South Wales was effective in so far as it affected the succession rights of a person in South
Australia. Similarly, in Re DEF and the Protected Estates Act 1983,50 the Supreme Court of
New South Wales held that an order relating to the assets of a disabled person by the Supreme
Court of Queensland was effective in determining what steps the Protective Commissioner of
New South Wales should take in relation to the person’s assets. In G v G51 the Supreme Court
of New South Wales held that an interim custody order issued by the Supreme Court of
(1946) 74 CLR 461.
(1968) 122 CLR 338.
48 [1947] VLR 44.
49 [1963] SASR 303.
50 [2005] NSWSC 534; (2005) 192 FLR 92.
51 (1986) 64 ALR 273.
46
47
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Queensland would be effective in New South Wales by virtue of s 118. In Bond Brewing
Holdings Ltd v Crawford52 the Supreme Court of Western Australia refused an application to
restrain receivers appointed by the Supreme Court of Victoria over assets of a company in
Western Australia, stating that s 118 required that effect be given to the order of the Victorian
court. In Rowe v Silverstein53 the Supreme Court of Victoria refused an application to lift an
injunction issued by the New South Wales Supreme Court prohibiting the distribution of
moneys paid under a mortgage over property in Victoria.
By contrast, in Re Estate of Tamburin, 54 the Supreme Court of South Australia refused to
recognise a grant of administration issued by the Supreme Court of Victoria over the estate of
the deceased, who was domiciled in Victoria but who owned property in South Australia. The
court held that the Victorian court had jurisdiction to grant an order of administration only
over property in Victoria, and that s 118 did not give such an order effect over property in
South Australia. This decision appears to be inconsistent with all the others by State courts in
relation to judgments given by the courts of other States, and in particular with Bond Brewing
Holdings Ltd v Crawford,55 (discussed above) the effect of which was to uphold an order by
the courts of one State affecting assets in another.
So far as statute law is concerned, in Rothwells Ltd (in liq) v Connell56 the Queensland Court
of Appeal held in that it was not required to enforce a Western Australian revenue law,
McPherson J stating that Western Australia had not intended its legislation to have extraterritorial effect57 and that s 118 does not compel one State to substitute the statute law of
another for its own.58
3

The judgment / statute distinction

Is the distinction between enforcing a judgment and giving effect to a statute as clear as these
cases make it appear? For example, what is the difference between an order issued by a court
in accordance with a statute allowing a spouse to claim maintenance, which the High Court
enforced in another jurisdiction in Posner v Collector for Inter-State Destitute Persons (Vic),59
and a statute allowing a State government office-holder to claim stamp duty, which the High
Court refused to enforce in another jurisdiction in Permanent Trustee Co (Canberra) Ltd v
Finlayson?60 In cases where a court in one jurisdiction recognised the effectiveness of a court
order for another, the court orders which were enforced were the product of the application of
statutes operative in the jurisdictions in which the courts issuing the orders sat, and so when
they were given effect by the other jurisdiction, that other jurisdiction was, albeit indirectly,
giving effect to the statute law of the first jurisdiction. Why should the law adopt a different
approach to an enforcement of rights in jurisdiction A through the medium of an order of a
court in jurisdiction B, but not allow the direct enforcement in jurisdiction A of rights
conferred by a statute enacted by jurisdiction B?
One answer as to why the courts draw this distinction could be that, as was held in Permanent
Trustee Co (Canberra) Ltd v Finlayson,61 and Rothwells Ltd (in liq) v Connell62 that to give
effect in one jurisdiction to a statute of another would be to give that statute extra-territorial
(1989) 1 WAR 517.
(1996) 1 VR 509.
54 (2014) 119 SASR 143.
55 (1989) 1 WAR 517.
56 (1993) 119 ALR 538.
57 Ibid 547-8.
58 Ibid 548-9.
59 (1946) 74 CLR 461.
60 (1968) 122 CLR 338.
61 Ibid.
62 (1993) 119 ALR 538.
52
53
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effect, and that either the enacting jurisdiction had not intended the statute to have extraterritorial effect and / or that s 118 did not have the effect of conferring such an effect. But
that argument is not convincing – it still does not explain why a statute of one jurisdiction can
be given de facto extra-territorial effect in another simply because it arrives clothed in the
form of a court order. The overlap and difficulty in distinguishing between the enforcement
of court orders and the enforcement of statutes is in fact well illustrated by one of the cases
cited earlier: In Re Estate of Tamburin63 the South Australian Supreme Court held that an
administration order – that is an order by a court – was ineffective because its effect was
territorially circumscribed, language which is very similar to that which was used in the cases
where courts refused to give effect to statutes outside the jurisdiction which had enacted them.
I would therefore argue that the judgment / statute distinction should not be the basis upon
which s 118 is interpreted, and that in certain narrowly-defined circumstances explained in
Part C, a statute enacted by one jurisdiction should be treated as effective in others.
C

Full faith and credit and roadworthy certificates

In light of the above, how should s 118 be interpreted in so far as it relates to the question of
whether a jurisdiction should be required to recognise, for the purposes of its own statutory
requirements, a licence, authorisation or certificate – specifically a roadworthy certificate issued by another? If s 118 was interpreted as requiring that a roadworthy be accepted as
effective irrespective of which jurisdiction had issued it, it would mean that a legislative
provision in a jurisdiction which limited the validity of roadworthy certificates only to those
obtained from a tester within that jurisdiction would be unconstitutional.
As a preliminary point it should be noted that such an interpretation of the effect of s 118 would
not give rise to a clash between the statute law of different jurisdictions: What is being
suggested is that a requirement imposed by a statute enacted by jurisdiction A should be
regarded as being fulfilled either by complying with that statute or by complying with a similar
statute enacted by jurisdiction B.
Next, it must be accepted that a roadworthy certificate (authenticated in accordance with s 185
of the Evidence Act 1985 (Cth)) falls within the meaning of the word ‘records’ contained in s
118. Case law in Australia has focussed on whether s 118 compels giving effect to judgments
or statutes of other States, and there is no precedent specifically relating to records. Similar
lack of attention to records was noted by Redpath in her discussion of the doctrine as it applies
under Article IV Section 1 of the United States Constitution, upon which s 118 was modelled.64
However there is no doubt that a roadworthy certificate would be covered by s 118 in that such
a certificate constitutes a record under s 118 – a record evidencing the fact that a vehicle is
roadworthy. Why then should s 118 not be interpreted as requiring States to recognise, in
satisfaction of their own requirements that a vehicle be shown to be roadworthy, evidence of
that fact contained in a record issued by another State?
In answering that question, assistance can, paradoxically, be obtained by considering
arguments that have been raised in the United States against the proposition that full faith
and credit requires the courts of one State to recognise processes that have occurred under the
authority of the statutes of another State. These were put most forcefully by Whitten, 65 who
(2004) 119 SASR 143
Elizabeth Redpath, ‘Between Judgment and Law: Full Faith and Credit, Public Policy, and State
Records’ (2013) 62 Emory Law Journal 639, 665-9. For useful summaries of the interpretation
of the doctrine in the United States see Ralph Whitten, ‘Full Faith and Credit for Dummies’ (2005)
38 Creighton Law Review 465 and Joseph Fraioli, ‘Having Faith in Full Faith and Credit: Finstuen,
Adar, and the Quest for Interstate Same-Sex Parental Recognition’ (2012) 98 Iowa Law Review
365.
65 Whitten, Ibid, 477.
63

64
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suggested that in that circumstance, a State that did not allow its citizens openly to carry
firearms would be obliged to allow citizens from another State which licensed its citizens to
carry firearms to do so in the State they were visiting, and would similarly oblige a State where
the minimum age for a driver’s licence was 16 to allow a ten year-old driver licensed in another
State to drive a vehicle on the roads. The usefulness of these arguments lies in the fact that
they confuse activity with status.
A licence to engage in an activity is causally connected to a particular area. For example,
where a fishing licence was issued by the authorities in jurisdiction A, full faith and credit
would not entitle a licence-holder to fish in the waters of jurisdiction B, because the
authorisation it confers relates only to the waters of jurisdiction A, and full faith and credit
would not have the effect of making its effect to a wholly different circumstance such as fishing
within the waters of jurisdiction B. The legislation that determines whether jurisdiction A will
grant a fishing licence will have been enacted in light of the environmental conditions that
exist in the jurisdiction – in other words, will be determined by criteria that are tailored to give
rise to an outcome (to either grant or not grant the licence) affected by the circumstances in
that jurisdiction. The same applies to other types of licences – such as driver’s and forearms
licences - which authorise an activity within a jurisdiction and which will also be affected by
factors peculiar to the circumstances of that jurisdiction, such as the nature of its roads and
what training is required before driving a motor vehicle (in the case of drivers’ licences) or the
level of crime and what requirements are set before a person may own a gun (in the case of
firearms licences).
By contrast, recognition of a marriage or an adoption effected in another jurisdiction relates
to a status that people carry with them rather an activity that is engaged in in a particular area.
A certificate of marriage or adoption is thus qualitatively different from a driver’s or firearms
licence because there is nothing about the status of spouse or adoptive parent that is
dependant on where that status is enjoyed. The same, I would argue is true of roadworthy
certificates. The decision whether to issue a roadworthy certificate is not affected by
conditions in the jurisdiction issuing it – whether a vehicle is roadworthy depends solely upon
an evaluation of the condition of the vehicle, and which jurisdiction the vehicle is located in
has no effect on that. The certificate thus relates to the status of the vehicle, not where it is
used, and therefore should be accorded the same effect as would be a marriage or adoption
certificate issued by another jurisdiction.
This, I would argue, provides a basis for distinguishing the High Court decision in Permanent
Trustee Co (Canberra) Ltd v Finlayson,66 and the decisions of State courts in Rothwells Ltd
(in liq) v Connell67 and Re Estate of Tamburin,68 in which courts held that s 118 did not require
one jurisdiction to give effect to the law of another. None of these cases involved status, rather
they involved activities, such as the collection of stamp duty or the administration of an estate.
By contrast, the argument presented here is that in the specific category of cases where the law
of one jurisdiction has conferred a status which attaches to a person, - or a vehicle – s 118
should be interpreted (subject to a requirement discussed below) as mandating other
jurisdictions to give effect to that status. In all other circumstances, s 118 would be interpreted
as before – the different interpretation would apply only in status cases.
Interpreting s 118 in this way is not contingent upon a finding that a jurisdiction which has
issued a roadworthy certificate must have intended the statute under which the certificate was
issued to have extra-territorial effect. In the cases discussed in the previous paragraph the
courts refused to give effect in one jurisdiction to a statute of another in part on the grounds
that to do so would be to give the statute extra-territorial effect, and that either the enacting
(1968) 122 CLR 338.
(1993) 119 ALR 538.
68 (2004) 119 SASR 143
66
67
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jurisdiction had not intended the legislation to have extra-territorial effect and / or that s 118
did not have the effect of conferring such an effect. However, I would argue that the commonlaw presumption against extra-territoriality 69 does not constitute an impediment to the
interpretation of s 118 in the way argued for in this article. Here again the status / activity
distinction is relevant: Where a person has a status – for example marriage or adoption –
conferred on them by virtue of a statute of a jurisdiction, it is clear that the conferral of the
status must be interpreted as being of extraterritorial effect, both because status is something
that people carry with them and because of the common-law exception to the presumption
against extra-territoriality which applies in cases where to give effect to the presumption
would undermine the purpose of the legislation.70 The same applies in the case of roadworthy
certificates which, as argued above, constitute evidence of a status which the vehicle carries
with it. A vehicle does not suddenly lose the status of being roadworthy – that is, become
unroadworthy - when it is taken from one jurisdiction to another.
A counter-argument to this new interpretation of s 118 is that it could have the effect of
undermining the sovereignty of States within the federal system because it would mean that
each jurisdiction would have to treat as effective all certifications issued by every other
jurisdiction, and that that might have a deleterious effect if, to take a hypothetical example, a
certificate of professional competence issued by jurisdiction A could be obtained after less
rigorous training than was required by jurisdiction B.
Earlier in this Part, I mentioned that the new interpretation of s 118 that I am proposing should
be subject to a qualification. That qualification is founded upon a distinction that needs to be
drawn between those certifications which are based on a common standard, and those which
are not. An important feature of the roadworthy regime is, as was noted in Part 2, 71 that all
Australian jurisdictions apply the same set of standards when testing vehicles. This means
that, in contrast to the example in the previous paragraph of professional licences issued under
criteria that differ as between jurisdictions, the result of a roadworthy test can be presumed to
be the same irrespective of the jurisdiction in which it was conducted, which means that any
roadworthy certificate, irrespective of where it is issued, is evidence of compliance with the
same standard.
Could the interpretation of s 118 accommodate a distinction which would require the
recognition of certificates evidencing compliance with a common standard, while permitting
a jurisdiction to refuse to recognise a certificate of compliance with a standard different to that
which that jurisdiction applies? I would argue that the answer to that lies in the creation of an
exception to the rule in Merwin Pastoral Co. Pty Ltd v Moolpa Pastoral Co. Pty Ltd72 in which
it was held that there was no public policy exception which would justify a jurisdiction
declining to apply the law of another. Although that case involved conflict of laws rather than
the situation where jurisdiction A is called upon to acknowledge as satisfying an obligation
arising under its own law a process that has taken place in jurisdiction B, an adapted version
of the rule it contains could be used in the different circumstance being addressed in this
article. The Merwin Pastoral rule was approved of by six members of the court in
Breavington v Godleman,73 and was also subsequently noted without disagreement by five of
the justices in John Pfeiffer Pty Ltd v Rogerson.74 However, in the latter case Kirby J adopted
a more qualified approach, stating that ‘in some circumstances’, s 118 would prevent courts in
one jurisdiction from disregarding the law of another on grounds of public policy, 75 which
implies that in other circumstances, the law of another jurisdiction could be disregarded.
Jumbunna Coal Mine NL v Victorian Coal Miners’ Association (1908) 6 CLR 309.
Kumagai Gumi Co Ltd v FCT (1999) 90 FCR 274.
71 See above n 4 and accompanying text.
72 (1933) 48 CLR 565.
73 (1988) 169 CLR 41.
74 (2000) 203 CLR 503.
75 Ibid [143].
69
70
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Callinan J went further, holding that s 118 should not be interpreted as requiring one
jurisdiction to apply a law of another jurisdiction that was ‘alien to the policies’ of the first
jurisdiction.76 I would argue that the rule in Merwin Pastoral should be confined to conflict
of laws cases, and that in cases of the type being considered here, where one jurisdiction is
being asked to accept as satisfaction of its own statutes a certificate pertaining to staus issued
by another jurisdiction, the first jurisdiction should be able to decline, on public policy
grounds, to give effect to the statute law of the other.
To summarise, the new interpretation of s 118 proposed is as follows: In circumstances where
a public record evinces the conferral of status on a person or thing by a jurisdiction, s 118
requires that any other jurisdiction must give effect to that record as if it was a record of that
jurisdiction, subject to a public policy exception which allows that jurisdiction to refuse to give
effect to the record if the standard used by the jurisdiction that issued the record to determine
whether to confer the status differs from the standard applicable in the other jurisdiction.
An application of s 118 to the specific case of roadworthy certificates in accordance with the
approach outlined above would proceed as follows: A roadworthy certificate is a public record
issued by a jurisdiction and, as such, must prima facie be accorded recognition by other
jurisdictions as fulfilling the requirement that, in order to be registered, a certificate must have
been issued in relation to that vehicle. A (new) exception to the rule in Merwin Pastoral would
permit a jurisdiction to refuse to recognise the public records of another on public policy
grounds. However, that exception would not apply in the case of roadworthy certificates,
because such certificates are issued after the application of a test which is uniform across
Australia, and so there is no public policy ground upon which recognition could be denied.
The conclusion would be that legislation of a jurisdiction which accepted as valid only those
roadworthy certificates issued by its own authorised testers would be unconstitutional under
s 118. A jurisdiction could make its roadworthy testing regime compliant with s 118 by
providing that a certificate issued by any Australian jurisdiction after a vehicle had passed a
test conducted under the uniform national standards would be valid for purposes of
registration.
V

Conclusion

Debates on federalism are usually conducted on a high level of abstraction.77 Issues such as
the question of whether roadworthy certificates should be recognised are more instructive
because they bring home the inconveniences that federalism causes to people in their everyday
lives. In this article I have sought to demonstrate that there are two grounds upon which the
exclusionary roadworthy certification regime adopted by Australian jurisdictions breach the
Constitution:
The application by jurisdictions of a requirement that vehicles brought in from outside the
jurisdiction must satisfy a roadworthy test before being registered while the owners of vehicles
within the jurisdiction are not burdened in that manner undoubtedly constitutes a breach of s
92 in that it amounts to discrimination against inter-State trade which has a protectionist
effect.
The second ground upon which the current regime could be found to be unconstitutional is
more speculative, but I have sought to demonstrate that there is an argument for interpreting
s 118 in such a manner as to require each jurisdiction to accept as satisfaction of its own
statutory requirements a certification provided either under its own legislation or under the
legislation of another jurisdiction – provided always that there were no public policy grounds
Ibid [202-3].
See for example the author’s critique of federalism in Bede Harris, Constitutional Reform as a
Remedy for Political Disenchantment in Australia (Springer, 2020) 159-80.
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which would justify it not accepting the certification from the other jurisdiction, which there
would not be where certifications were issued under a set of common standards, as is indeed
the case in the specific instance of roadworthy certificates.
This would hardly sound the death-knell of State sovereignty, and in the case of roadworthy
certificates, would relieve people who already have a certificate issued in one jurisdiction of
the burden, which is both onerous and otiose, of having the vehicle re-tested when they seek
to register it in another.
***
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Who Shares Legal Liability for Road Accidents Caused
by Drivers Assisted by Artificial Intelligence Software?
Jingjing Qian and John Zeleznikow*
Research shows that over ninety per cent of road accidents are caused by human
error. Artificial intelligence has been regarded as a potential solution to resolve road
safety concerns. Recent accidents caused by drivers using Artificial Intelligence have
posed new challenges to regulators in identifying legal liability. Conventional road
safety regulations and laws respond mainly to human drivers’ behaviours. This article
focuses on the causality in car accidents and the nature of liability factors instead of
the vehicle’s automation level or the new functionality developed by the
manufacturers. By developing a Hybrid Liability Assessment Tool to categorize and
analyze the causes of accidents occurring when drivers use Artificial Intelligence
assistance, this article explores the nature of the liability for such car accidents. This
article concludes by making recommendations based on modifying the current road
safety legal framework.

I

Introduction

In 1950, Alan Turing proposed the Turing Test as a replacement for the question "Can
machines think” 1 ). Since then, Turing’s ideas have been widely discussed, attacked, and
defended. At one extreme, Turing’s paper has been considered to represent the "beginning" of
artificial intelligence and the Turing Test has been considered as its ultimate goal. At the other
extreme, the Turing Test has been called useless, even harmful. In between are arguments on
consciousness, behaviourism, the ‘other minds’ problem, operational definitions of
intelligence, necessary and sufficient conditions for intelligence-granting, and so on2.
Traditional Artificial Intelligence (AI) has included major components of rule-based
reasoning, case-based reasoning and machine learning. These were distinguished from other
less cognitive but more numerically based techniques such as operations research and
statistics. Lodder and Zeleznikow argued that Artificial Intelligence involves the study of
automated human intelligence, including practical tasks of building computer systems to
perform intelligent tasks and conducting research on how to represent knowledge in a
computer comprehensible form.3 Machine learning is that subsection of learning in which the
artificial intelligence system attempts to learn automatically.4
Recently, Artificial Intelligence (AI) has been used to assist drivers of vehicles to better and
more easily perform their tasks. Whilst engaging in driving on the road, the AI software makes
independent decisions based on the process of machine learning and algorithmic analysis of

* Jingjing Qian is a lawyer and legal researcher who is completing her Master of Laws with a
research focus on AI-related risk prevention and community protection. John Zeleznikow is a
professor at La Trobe University Law School who pioneered the use of Machine Learning in Law
in the 1990s and now conducts research on Artificial Intelligence and Dispute Resolution.
1 Alan Turing, ‘Computing Machinery and Intelligence’ (1950) 59(236) Mind 433.
2 A P Saygin, I Cicekli and V Akman, V., 2000. Turing test: 50 years later’ (2000) 10(4) Minds
and machines 463.
3 Lodder, A.R. and John Zeleznikow, ‘Developing an online dispute resolution environment:
Dialogue tools and negotiation support systems in a three-step model’ (2005) 10 Harvard
Negotiation Law Review 287.
4 Lodder, A.R. and John Zeleznikow, Enhanced dispute resolution through the use of
information technology. (Cambridge University Press, 2010).
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the data collected by all external sensors.5 As over 90% of the road accidents are caused by
human errors, the rapid development of AI to support driving in the last decade certainly
brings confidence to the community and the expectation that the human driver will be greatly
supported by if not replaced by AI in the near future.
Such driving also poses new challenges to the road safety and legal professions.6 Since motor
vehicles replaced horse and carriage more than a century ago, the task of driving has relied
mainly on human intelligence. Driving on the road is ultimately a process of decision-making
based on the information collected through communication between the human driver and
the external environment.7
When uncertainties resulting from the human driver’s emotion and reaction to the
environment outside the vehicles affects the decision-making process, accidents can occur.
The current road safety regulatory framework is designed exclusively with respect to human
drivers.8 Therefore, concerns over the use of AI to support driving is rising, as currently no
consistent legal framework has been provided to address the risks that such driving might
bring.
This article seeks to explore the legal implications of the challenges raised by the use of AI for
driving and to propose appropriate suggestions for reform. Part II of this article further
clarifies the challenges that AI is bringing to road safety. Part III provides a comprehensive
analysis of the liability factors in car accidents caused by drivers aided by AI. Through the
analysis of several motor accidents, an Hybrid Liability Assessment Tool (HLAT) model is
established to categorise the liability factors in car accidents based on causalities. Part IV
subsequently illustrates the legal reform Australia has made so far to address the liability issue
to prepare for the implementation of using AI to support driving on public roads. Two further
suggestions are made consequently to minimise the potential risks brought by such driving.
Part V summarises the essential aspects in understanding what these emerging technologies
such as using AI to support driving may bring to our lives and how we may react to such
challenges.
II
A

Identifying Causalities in using AI to support Driving: Confusion,
Ambiguity, Imperfection and Disruption
Confusion: Using AI to support driving and the Automation Level of
Vehicles

The decision-making processes that result in car accidents involving vehicles operated by
drivers aided by AI and their causalities are quite often neglected. Instead, the automation
levels of vehicles have always been central to the discussion.
The automation level of a vehicle is generally referred to as SAE J3016, a standard provided
by the Society of Automotive Engineers International (‘SAE International’), a global group that
develops engineering standards. SAE J3016 focuses on various detailed features to categorise
vehicles with different automation levels. It also defines drivers’ obligations. Since it was firstly
introduced in 2014, it has been a ‘living document’ that is subject to ongoing evolution, as
Ungern-Sternberg, A et al, Research Handbook on the Law of Artificial Intelligence (Edward
Elgar Publishing Ltd, 2019) 255.
6 Keri Grieman, ‘Hard Drive Crash: An Examination of Liability for Self-Driving Vehicles’ (2018)
9 (3) Journal of Intellectual Property, Information Technology and Electronic Commerce Law
294.
7 Ruth Kannai, Uri Schild and John Zeleznikow, ‘Modeling the Evolution of Legal Discretion. An
Artificial Intelligence Approach’ (2007) 20 (4) Ratio Juris 530, 532.
8 Ungern-Sternberg, above n 5, 258.
5
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described by SAE Marketing Communications Director. 9 There have been various
interpretations of this ‘standard’ depending on when the standard was introduced.
Understandably, confusion may occur from time to time, as people refer to a ‘standard’ with
same name (SAE J3016) but in different versions.
Table 1.1: Levels adopted from SAE International Standard J301610
Level and Automation Level
Level 0 – No Substantive Driver
Assistance
Level 1 – Driver Assistance

Level 2 – Partial Automation

Level 3 – Conditional Automation

Level 4 – High Automation

Level 5 – Full Automation

Description
Level 0 vehicles are entirely controlled by a
human driver.
Level 1 vehicles have some supportive
automated features such as cruise control and
lane centring. The human driver must drive
the vehicle whenever these supportive
features are engaged.
Level 2 vehicles have more supportive
features (than level 1 vehicles) to assist
driving. The human driver must drive the
vehicle whenever these supportive features
are engaged.
Level 3 vehicles can be driven by automated
driving features. The human driver must take
over driving when the feature requests. The
automated driving features can only drive
under limited conditions.
Level 4 vehicles can be driven by automated
driving features and not require a human
driver to take over the driving. The
automated driving features can only drive
under limited conditions.
Level 5 vehicles require no human input
during the driving under all conditions.

In SAE J3016, vehicles are ranged from level 0 – 5. Level 0, 1 and 2 each have specific features
but they can be considered as a single category named ‘What does the Human in the Driver’s
Seat Have to Do?’. 11 Similarly, levels 3-5 can be considered as a single category with a
description of ‘you are not driving when these automated driving features are engaged – even
if you are seated in the driver’s seat’. Level 3 specifies that a human driver is a necessary
condition. To avoid the misunderstanding SAE J3016, examples are included, which are
evolving. Nevertheless, the uncertainty and ambiguity in such a standard does not provide
much assurance in identifying causalities in accidents where the driver is aided by AI.
The ongoing debate on the Tesla AI driving function (a combination of software including
autopilot, autosteer etc) offers an example of such confusion. In May 2016, a Tesla Model S
crashed into a white truck when the car was in ‘autopilot’ mode. In the same year, Tesla
announced that its Model S would be ‘fully self-driving’. A vehicle that is ‘self-driving’ as
defined by SAE J3016 is ranked from level 3 upwards. Nevertheless, later investigation by the
National Highway Traffic Safety Administration (‘NHTSA’) confirmed the vehicle in the
Jennifer Shuttleworth, SAE Standards News: J3016 Automated-Driving Graphic Update, SAE
International (7 January 2019) < https://www.sae.org/news/2019/01/sae-updates-j3016automated-driving-graphic>.
10 Society of Automotive Engineers International 2018, SAE J3016 Levels of Driving Automation,
<https://www.sae.org/binaries/content/gallery/cm/articles/press-releases/2018/12/j3016levels-of-automation-image.png>.
11 Ibid.
9
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accident was at ‘level 2’ automation. In the SAE Government/Industry Meeting 2018, this case
was discussed with an emphasis on the automation level of this vehicle and analysis of all
elements involved in the accident based on level 2 automation features. In the meeting,
reference was made to the Tesla Model S Owner’s Manual, which states that it is the driver’s
responsibility to ‘…be prepared to take corrective action at all times’, a requirement of both
level 2 and level 3 vehicles set out in an earlier version of SAE J3016.12
As stated by SAE International, the SAE J3016 is a continuously evolving standard, and so
debating whether Tesla Model S involved in the accident was wrongly categorised might be
unnecessary. Nevertheless, the inconsistency and ambiguity between the Tesla commercial
advertisement and the accident investigation report jeopardizes public trust and confidence
in a technology that could be hugely beneficial in the long term.13
B

Ambiguity: Only Blame Whoever was in the Driver’s Seat

Human error contributes to road accidents in various ways, including dangerous driving,
careless driving, driving with excessive use of drugs or alcohol, or driver fatigue.14 By contrast,
AI performs the task of assisting driving by unconditionally obeying traffic laws and
regulations provided by data algorithms.15 AI assisted driving should be warmly welcomed by
the broader community because it helps reduce the number of accidents. However, a survey
conducted in 2017 showed that 78% of participants expressed safety concerns about travelling
in a vehicle that is not controlled by a human driver.16 Table 1.1 lists a few accidents involving
accidents caused through the use of AI since 2016. Public concerns can perhaps be more easily
understood by specifying the fatalities and the ambiguity of liability identification in each
accident.
Table 1.2: Recent Accidents Involving a Vehicle Engaging in AI Driving
Date

Location

20/01/2016

Hebei, China

07/05/2016

Florida

20/03/2018

Arizona

Accident

Consequence

Tesla crashed
into a road
cleaning
truck
Tesla
smashed into
a white truck
and sheared
off the top of
the car
A modified
Volvo (by

Driver’s death

Driver’s death

Pedestrian
death

Malfunction and
Liability
Malfunction: unclear;
Liability: ‘Driver's
inattention and
overreliance’
Malfunction: unclear;
Liability: ‘Driver's
inattention and
overreliance’
Malfunction: unclear;

Harold Herrera, Special Investigation of a Fatal Crash Involving a Vehicle with Level 2
Automation, SAE Government Industry Meeting (24-26 January 2018)
< https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/sae2018hherrera.pdf>.
13 Jack Stilgoe, ‘Machine Learning, Social Learning and the Governance of Self-Driving Cars’
(2018) 48 (1) Social Studies of Science 25, 26.
14 Almar Kumar Moolayil, ‘The Modern Trolley Problem: Ethical and Economically-Sound
Liability Scheme for Autonomous Vehicles’ (2018) 9 Case Western Reserve Journal of Law,
Technology and the Internet 1, 32.
15 Ungern-Sternberg, above n 5, 257.
16 Detroit Free Press Staff, Poll Reveals Fear of Travel in Self-Driving Cars, USA Today (9 March
2017) <https://www.usatoday.com/story/money/cars/2017/03/08/poll-reveals-fear-travel-selfdriving-cars/98881656/>.
12
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23/03/2018

California

24/02/2019

Florida

29/04/2019

Kanagawa, Japan

01/03/2019

Florida

03/06/2020

Taiwan

22
Uber) hit the
pedestrian
Tesla crashed
into highway
barrier
Tesla lost
control,
crashed
Tesla crashed
into a van
and
motorcycles
Tesla
smashed into
a white truck
and sheared
off the top of
the car
Tesla crashed
into a white
overturned
cargo

Driver
seriously
injured then
died
Driver’s death
Two deaths

Driver’s death

Car crashed no
death

Liability: Operator’s
liability
Malfunction: unclear;
Liability: ‘Driver's
inattention and
overreliance’
unclear to the public
Malfunction: unclear;
Liability: ‘Driver’s
inattention and
overreliance’
Malfunction: unclear;
Liability: ‘Driver’s
inattention and
overreliance’
Malfunction: unclear;
Liability: ‘Driver’s
inattention and
overreliance’

Seven of the eight cases mentioned in table 1.1 resulted in fatalities. Investigations were
conducted to identify the appropriate liability in each of these accidents. Due to the failure to
detect the malfunction of the AV system, after these accidents, the manufacturers and
operators of the vehicles began to claim that their driving system was not capable of selfdriving and that human attention was needed at all time during the operation of the vehicle.
The liability therefore was ultimately incurred by whomever occupied the driver’s seat. 17 This
completely contradicted what was promoted earlier in advertising about the vehicles. 18
Investigations into these accidents did not provide much progress in defining liability in those
car accidents that occurred when using AI driving. Moreover, inconsistency in the statements
made by Tesla and Uber after the accidents created more ambiguity, making the identification
of liability in such accidents difficult.
Many of the above accidents were dealt with in varying ways depending on the local culture.19
The first fatal accident in the above table occurred in China. Although the driver had been
killed while he was aided by AI, the driver’s family’s request for an investigation was rejected
by the dealer. The dealer also denied that the vehicle was in an AI driving mode (autopilot) at
the time of the accident, even though further investigation and evidence suggested otherwise.
Nevertheless, when the family brought the case to the Court, they only asked for an amount of
approximately USD$1,400, not as a compensation for the driver’s death but as a warning to

Tania Leiman (2020): Law and Tech Collide: Foreseeability, Reasonableness and Advanced
Driver Assistance Systems, Policy and Society, DOI: 10.1080/14494035.2020.1787696.
18 Andrew J. Hawkins, No, Elon, the Navigate on Autopilot Feature is not ‘Full Self-Driving, The
Verge (30 January 2019) <https://www.theverge.com/2019/1/30/18204427/tesla-autopilotelon-musk-full-self-driving-confusion>.
19 Goltz, Nachshon, John Zeleznikow, and Tracey Dowdeswell, ‘From the Tree of Knowledge and
the Golem of Prague to Kosher Autonomous Cars: The Ethics of Artificial Intelligence Through
Jewish Eyes.’ (2020) 9.1 Oxford Journal of Law and Religion 132, 134.
17
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deter other Tesla fans from over-relying on misleading information provided in promotion of
the AI auto-driving feature.20
C

Imperfection: Tesla AI-Driving Crashing into Cargo/Truck/Road Barrier

In each of the six accidents in table 1.2 that occurred when the vehicle crashed into
cargo/truck/road barrier which caused a fatality, AI was involved in the driving task (which
Tesla refers to as ‘autopilot’). The driver’s immediate death caused some difficulty in
determining who was responsible for making the decision that resulted in the accident.
Consideration of the decision-making process was neglected. Instead, the investigation
focused on peripheral aspects including ‘operation domains’ for low-level automated vehicles,
‘surrogate means’ of determining driver’s engagement in such a vehicle, event data, safety
metrics, ‘connected vehicle technology’ and ‘vehicle-to-vehicle requirements’. 21 Whether a
malfunction in the underlying software contributed to a faulty decision-making process was
never clearly addressed. Repeated emphasis on the requirements for full driver attention and
the denial of the possibility for fully automated AI driving, meant that the issue of liability in
cases was almost never clarified, but was always shifted to the human driver, blaming
inattention and an overreliance on the AI.22
LiDAR measures distances by illuminating the target with laser light and measures the
reflection with a sensor. Performing driving using AI involves machine learning and
algorithms that analyse data collected through LiDAR camera, laser, radar, GPS and many
other sensing components which provide advice and, in some circumstances, make decisions
in reaction to different driving situations. The eliciting of meaningful information from the
data has been a long-time concern that may have a heavy impact on AI behaviour.23 Research
found that AI promotes concerns with image recognition, even though the use of AI in driving
is more productive than in other AI application areas.24 The observation of the accidents in
table 1.2 shows that AI image recognition is not only imperfect, but the malfunction of the
recognition processes involved can be random, regardless of the colour or the size or the
movement status of the target on the road. How the use of AI led to the wrong decision, or at
which stage it failed to obtain and process the data vital for decision-making remains unclear.
All the investigations also failed to explain whether there was any issue in programming the
AI software. A media report in 2019 briefly mentioned that Tesla changed the software
programming task from a third-party company to its in-house team after the 2016 Florida
accident. Nevertheless, the accident in March 2019 revealed that after three years, the issue
that caused that driver’s death remained unsolved.25

Jack Spring and Alexandria Sage, Tesla Removes ‘Self-Driving’ from China Website after
Beijing Crash, REUTERS (15 August 2016) < https://www.reuters.com/article/us-tesla-chinacrash-idUSKCN10Q0L4>.
21 National Transportation Safety Board, Accident Report, NTSB/HAR-17/02 PB2017-102600
(7th May 2016) < https://dms.ntsb.gov/public/59500-59999/59989/609449.pdf >.
22 Faiz Siddiqui, Tesla Sued by Family of Apple Engineer Killed in Autopilot Crash (2 May 2019)
The Washington Post
<https://www.washingtonpost.com/technology/2019/05/01/tesla-sued-by-family-man-killedautopilot-crash/>.
23 Andrew Stranieri and John Zeleznikow, Knowledge Discovery from Legal Databases
(Springer Science and Business Media, 2006).
24 Ungern-Sternberg, above n 5, 259.
25 Timothy B. Lee, Autopilot was Active When a Tesla Crashed into a Truck, Killing Driver (17
May 2019) Arstechnica
<https://arstechnica.com/cars/2019/05/feds-autopilot-was-active-during-deadly-march-teslacrash/#:~:text=It%20was%20the%20combination%20of,crash%2C%22%20the%20NTSB%20re
ports>.
20
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Disruption: a case of the use of AI by an Uber Driver Caused a Pedestrian
Death

Table 1.2 includes the fatal accident arising from the use of AI in Arizona in 2018.26 A Volvo
SUV modified by Uber hit a pedestrian, causing injuries and death. 27 This fatal accident
resulted in Uber’s suspension of the AI driving testing program in Arizona and California. The
National Transportation Safety Board (‘NTSB’) provided an in-depth analysis of the accident
by assessing multiple factual aspects of the collision including vehicle factors, Uber Advanced
Technologies Group (‘ATG’) Developmental Automated Driving System, Volvo Advanced
Driver Assistance Systems, company operations, post-crash changes and human factors. 28
Distributing the focus to many different parties and introducing new terms such as
‘inadequate safety culture’ did not simplify the complexities of this case.29
In this particular case, the pedestrian, dressed in dark colours, was pushing a bicycle across a
four-lane road, at night. The pedestrian was walking outside the designated pedestrian
crosswalk. The car failed to stop before hitting the pedestrian. The car was totally controlled
by the AI assisted driving software (a proprietary developmental automated driving system).30
There was an operator in the car, but she was not watching the road before the collision. A
complete investigation conducted by the NTSB addressed all possible issues without clarifying
how the AI system failed to avoid the collision. Nevertheless, the operator in the car was
considered ultimately liable for the accident, as Uber provided a testing policy and required
the operator of the vehicle to intervene in time to prevent the collision during the driving
process.31 Liability in the car accident caused by inappropriate use of the AI software was again
overlooked. The pedestrian’s contributory negligence in this case was considered during the
investigation but was not emphasized as important to future research.
III

Liability Analysis in Road Accidents

Challenges arise and ongoing debates start when liability issues concerning the use of AI to
assist driving are considered.32 Numerous researchers have provided various advice on how to
identify liability based on their own understanding of the application of technology
represented by AI assisted driving.33 Many regulators and legal practitioners still believe that
the liability caused by AI assisted driving cannot be regulated under the current legal

National Transportation Safety Board, Preliminary Reports Released for Crash Involving
Pedestrian, Uber Technologies, Inc., Test Vehicle (24 May 2018)
<https://www.ntsb.gov/news/press-releases/Pages/NR20180524.aspx>.
27 Wikipedia, Death of Elaine Herzberg (June 2018)
<https://en.wikipedia.org/wiki/Death_of_Elaine_Herzberg>.
28 National Transport Safety Board, above n 18, 5-34.
29 National Transport Safety Board, Inadequate Safety Culture’ Contributed to Uber Automated
Test Vehicle Crash – NSTB Call for Federal Review Process for Automated Vehicle Testing on
Public Roads (19 November 2019) <https://www.ntsb.gov/news/pressreleases/Pages/NR20191119c.aspx>.
30 National Transport Safety Board, Highway Accident Report – Collision between Vehicle
Controlled by Developmental Automated Driving System and Pedestrian Tempe Arizona (18
March 2018) <https://www.ntsb.gov/investigations/AccidentReports/Reports/HAR1903.pdf>.
31 Carolyn Said, Exclusive: Tempe Police Chief Says Early Probe Shows No Fault by Uber, San
Francisco Chronicle (26 March 2018) <https://www.sfchronicle.com/business/article/ExclusiveTempe-police-chief-says-early-probe-12765481.php>.
32 Alexander F. Beale, ‘Who’s Coffers Spill When Autonomous Cars Kill – A New Tort Theory for
the Computer Code Road’ (2018) 27 (2) Widener Commonwealth Law Review 215, 216.
33 Roger Kemp, ‘Autonomous Vehicles – Who will be Liable for Accidents?’ (2018) 15 (33) Digital
Evidence and Electronic Signature Law Review 35-45.
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framework,34 with some even arguing that a new legal framework must be created for this
purpose.35
In this section, the HLAT model is developed to assist in the identification of liability in road
accidents, regardless of who or what makes the decisions in a driving task. Key elements of
liability, as well as how it is regulated under the current Australian legal framework, will be
clarified through the analysis of causalities in an accident caused by human-intelligence
driving.
The HLAT model is then applied to AI assisted driving to examine whether liability issues can
be identified. For illustrative purposes, the analysis will first refer to a car accident that
occurred in the State of Victoria and the subsequent Court judgement under Victorian
jurisdiction,36 as road safety is predominantly regulated by States and Territories. As public
use of AI assisted driving is not legal under the current road safety scheme in Australia except
for testing purposes,37 the subsequent analysis of AI driving will refer to foreign accidents.
A

Causalities in Car Accidents Caused by Human Drivers

In the early morning of 26 November 2012, a Mercedes was travelling through a red light at
the intersection of Victoria Street and Rathdowne Street, Carlton, Victoria. Australia and
collided with another vehicle that was travelling through the intersection with a green light.
The speed limit on Victoria Street was 60 kph. The Mercedes driver was driving at a speed of
approximately 127 kph. The Mercedes spun out of control for about 115 metres before colliding
with a tree in the median strip. Both cars were partially damaged. Both drivers suffered no
injuries but the passenger in the Mercedes, Liam Zaicz, was severely injured. The investigation
subsequently found that the driver, Phoenix Harrison had a blood alcohol concentration ‘more
than three and a half times the legal limit’.38 Moreover, at the time of the offending, Harrison’s
driver’s licence had been suspended.39
The first step in establishing the elements that contribute to liability in this case is the
identification of the relevant facts:
a. The Mercedes driver was driving after excessive alcohol consumption;
b. The Mercedes driver exceeded the relevant speed limit by 67 kph before the collision;
c. The Mercedes driver travelled through a red light;
d. The Mercedes driver was driving while his licence was suspended.
e. The Mercedes collided with another car;
f.

The other driver was driving through the traffic light in accordance with road safety
standards;

g. The weather conditions were normal; and
h. There was a tree in the median strip.
Antonio Davola, ‘A Model for Tort Liability in a World of Driverless Cars: Establishing a
Framework for the Upcoming Technology’ (2018) 54 (3) Idaho Law Review 591, 612.
35 Kenneth S. Abraham, Robert L. Rabin, ‘Automated Vehicles and Manufacturer Responsibility
for Accident: A New Legal Regime for a New Era’ (2019) 105 (1) Virginia Law Review 127, 129.
36 Harrison v The Queen [2015] VSCA 349.
37 VicRoads, Automated Driving System (ADS) Permit Scheme (28 September 2018),
<https://www.vicroads.vic.gov.au/safety-and-road-rules/vehicle-safety/automated-andconnected-vehicles/testing-of-automated-vehicles>.
38 [2015] VSCA 349, 18.
39 Ibid, 22.
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The 1968 Vienna Convention on Road Traffic (the ‘Convention’) provides drivers’ obligations
with respect to road safety.40 Australia is not a participant to the Vienna Convention, but the
theoretical basis provided in the Convention is still an essential source for regulating road
safety in Australia.41 As defined by the Convention, the human driver is responsible for the
vehicle operation42 while the vehicle has to meet the relevant safety standards.43 The elements
extracted from the points, therefore, can be divided into the following three categories:
1) any causality between human operator and the accident will be defined as Human
Causality (‘HC’);
2) any causality that relates to the defectiveness of the vehicle, such as faulty components
or system failure, is defined as Vehicle Causality (‘VC’); and
3) any other causality that is neither HC nor VC is defined as Other Causality (‘OC’).
An initial HLAT model as shown in diagram 1.1 is established, presenting these potential
liability factors within the context of ‘HC’, ‘VC’ and ‘OC’.
Diagram 1.1: The HLAT

By applying the HLAT to the case scenario in this section, the relevant facts can be clearly
categorised as provided in Diagram 1.2. Facts (a), (b), (c), (d) (e) and (f) are reflective of the
human drivers’ operation, therefore recognised as HC. Facts (g) and (h) concern external
elements of weather conditions and road conditions respectively and, as neither of them is
directly related to the operator or the vehicle, they are specified as OC. Through the
investigation, there was no VC involved in this accident.

Convention on Road Traffic, concluded 8 November 1968, 1042 UNTS 11 (entered into force
21 May 1977), art 8.
41 National Transport Commission, Regulatory Options for Automated Vehicles: ANNEX’
National Transport Commission (10 May 2016) <https://www.ntc.gov.au/currentprojects/preparing-for-more-automated-road-and-rail-vehicles/>.
42 Convention on Road Traffic, concluded 8 November 1968, 1042 UNTS 11 (entered into force
21 May 1977), arts 8(1), 8(4), 8(4), 8(5).
43 Ibid art 38(1), 38(2).
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Diagram 1.2: Applying HLAT to Causalities in Human Driving Accident

Ar
To illustrate explicitly how each causality is regulated under the current road safety
regulations, the following section examines each fact provided in diagram 1.2 in turn.
B

The Regulatory Analysis of the Liability Concerning Causalities

In Victoria, multiple agencies are involved in dealing with a car accident. The Traffic Accident
Commission (‘TAC’) pays statutory benefits to compensate personal injuries on a non-fault
basis. 44 Where there is criminal conduct alleged, the investigation and prosecution is
conducted by the Victoria Police. 45 Car insurance providers play a critical role concerning
property damage, when the vehicle is covered. If there are faulty components of the vehicle
contributing to the accident, the owners of the vehicles need to seek independent legal advice
to recover damages from the car manufacturers. Other factors, such as contributory negligence
from other road users, are assessed under the law of torts.
The Road Safety Act 1986 (Vic) (‘RSA’) is the dominant legislation in Victoria in relation to
traffic management and regulation. The aim of the RSA is to provide ‘safe, efficient and
equitable road use’.46 Road users’ obligations are illustrated in detail in s 17A of the RSA.47 The
road user is required to drive in a safe manner and to consider fully all relevant factors such
as road conditions, weather conditions, level of visibility, traffic conditions, road signs, vehicle
condition, as well as the road user’s own physical and mental condition.48 The road user also
owes a duty of care to the safety and welfare of other road users, as well as to the road and offroad infrastructure. 49 Section 106 of the Road Management Act 2004 (Vic) provides a
specification of matters that may be considered as contributory negligence in relation to a
claim that may be raised when dealing with a car accident.50 Whether these facts are taken
into account as contributory negligence is assessed further under s 26 of the Wrongs Act 1958
(Vic).51 Most of the HC in diagram 1.2 will first be assessed under s 1 (ab) and s 17A. Both
drivers are road users in the case scenario. They both have the above obligations as well as a
duty of care under the RSA. In this case, the Mercedes driver’s conduct of hitting other vehicles
and endangering other road users’ safety clearly breaches his legal obligations.52 The other
Transport Accident Act 1986 (Vic).
Victoria Police, Major Collision Investigation Unit (MCIU)
<https://www.police.vic.gov.au/specialist-areas-0>.
46 Road Safety Act 1986 (Vic) s 1.
47 Ibid s 17A.
48 Ibid s 17A (1) (2A).
49 Ibid s 17A (3).
50 Road Management Act 2004 (Vic) s 106.
51 Wrongs Act 1958 (Vic) s 26.
52 Road Safety Act 1986 (Vic) s 1.
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driver was driving in accordance with the road safety regulations thus no contributory
negligence can be claimed in this case.
Part 5 of the RSA sets out the provisions relating to offences involving alcohol or other drugs.53
Section 49 of the RSA provides that a person is found to be guilty of an offence involving
alcohol or drugs if he or she is operating a motor vehicle ‘under the influence of intoxicating
liquor or any drug to such an extent as to be incapable of having proper control of the motor
vehicle’.54 This is an offence under the Transport (Compliance and Miscellaneous) Act 1983
(Vic).55 The Mercedes driver in this accident was found to be driving under the influence of
alcohol and clearly endangered the road safety.
‘Excessive speed infringement’ is dealt with under s 28 (1)(a) of the RSA, defined as a driving
speed that reaches 130 kph or of over 25 kph in excess of the permitted speed. 56 Speeding is
also an offence against the Transport (Compliance and Miscellaneous) Act 1983 (Vic).57 Part
6 of the RSA further explains these offences and legal proceedings. Section 64 of the RSA
provides a definition of ‘dangerous driving’ and its prohibition of a person from driving a
motor vehicle ‘at a speed or in a manner that is dangerous to the public’ of relevance in this
situation.58 Section 65 of the RSA may also be taken into consideration as an alternative to s
64,59 depending on further examination of the driver’s intentions, as well as assessing any
other offence. In the above accident, the Mercedes driver was driving at a speed of 127 kph
while the road speed limit was 60 kph. This conduct clearly satisfies the requirements set out
within the legal definition of ‘an excessive speed infringement’, triggering a breach defined in
s 64 or s 65 of the RSA. An offence of this kind is held as a liable causality in a car accident.60
In this case, there was no VC as there was no malfunction of the vehicle at the time when the
accident occurred. In a case where VC resulted in road accident and caused injury or property
damage, a claim can be made against the car manufacturer under the statutes of torts as well.
The strict liability attached to the car manufacturer under the Australian Consumer Law is
also relevant.61 There are two factors under the OC category in diagram 1.2. One concerns road
conditions, while the other concerns weather conditions. Section 17A (1) (2A) of the RSA
specifies that it is the road user’s obligation to be aware fully of the external environment when
fulfilling the driving task.62 Therefore, these two factors are not considerations of concerns in
the accident.
The above regulatory analysis of the liability factors in this accident is illustrated in Diagram
1.3:

Road Safety Act 1986 (Vic) Pt 5.
Ibid s 49.
55 Transport (Compliance and Miscellaneous) Act 1983 (Vic) s 86.
56 Road Safety Act 1986 (Vic) s 28 (1) (i) (ii).
57 Transport (Compliance and Miscellaneous) Act 1983 (Vic) s 221U definitions.
58 Road Safety Act 1986 (Vic) s 64 (1).
59 Road Safety Act 1986 (Vic) s 65 careless driving.
60 Ajay Sharma v R (2017) VSCA 63.
61 Harold Luntz et al, Torts Cases and Commentary (LexisNexis, 7th ed, 2013) 391.
62 Road Safety Act 1986 (Vic) s 17A (1) (2A).
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Diagram 1.3: Subsequent Regulatory Analysis

As the car required full human control, the liability factors are readily identified and regulated.
Which driving decisions can be made without human input and whether the current regulatory
framework is sufficient to assess and allocate the liability has become a challenge in the era of
AI assisted driving. The following section applies the HLAT model to two accidents caused by
AI assisted driving to examine whether the liability factors in each case can be identified.
C

Applying HLAT to Car Accidents Caused by AI Assisted Driving: Uber
Accident 2015

On 25 May 2018, in Arizona, an Uber in AI assisted driving mode hit a pedestrian during
testing. This incident caused injuries and death.63 The case was settled without disclosure of
the details concerning liability. This fatal accident resulted in Uber’s suspension of its testing
programme in Arizona and California and generated public panic around the uncertainties
that may be brought by AI assisted driving. So as to resolve this complexity, the HLAT model
will be applied to this accident to examine whether liability can still be clearly addressed based
on causalities.
Uber Accident in Arizona 2018: Relevant Facts
a. The AI assisted driving Uber hit the pedestrian.
b. The pedestrian was pushing a bicycle across a four-lane road.
c. The pedestrian was walking outside the designated pedestrian crosswalk.
d. The Uber was operating in self-drive mode.
e. The human operator was required to intervene in time during the testing to
prevent the collision in accordance with Uber’s internal policy.
f.

The human operator was not watching the road before the collision (road
camera evidence).

g. The Uber was traveling at a speed of 56 kph while the speed limit was 72 kph.
h. The AI assisted driving system failed to brake before hitting the pedestrian.
i.

The vehicle sensor did not sense the pedestrian.

j.

The collision occurred late in the evening; and

k. The pedestrian was dressed in dark clothing.

National Transportation Safety Board, Preliminary Reports Released for Crash Involving
Pedestrian, Uber Technologies, Inc., Test Vehicle (24 May 2018)
<https://www.ntsb.gov/news/press-releases/Pages/NR20180524.aspx>.
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Diagram 1.4 categorises the causalities liable for the accident by applying HLAT modelling to
the above accident facts.
Diagram 1.4: Applying HLAT to Causalities in AI Driving Accident

Diagram 1.4 provides the categorised relevant causalities in an accident caused by AI assisted
driving. Compared to diagram 1.2, the major liability factors have shifted from the HC to the
VC. Assuming the above accident was to occur in Australia, under the application of the
regulations, fact (a), (d), (g), (h) and (i) can be assessed under strict liability and the
manufacturers will be responsible if the vehicle is found defective, including the driving
system and any component involved in the AI assisted driving task. Facts (b) and (c) are likely
to be considered as liable causalities due to the evident contributory negligence in this
accident. Factors (j) and (k) are both external conditions and not directly related to the
operator or the vehicle. How these two facts contribute to the accident with the car in AI
assisted driving mode depends on the communication between the vehicle and the external
environment.
Due to the uncertainties brought by advanced technology, regulators may be easily distracted
from the nature of the accident itself and focus on technical details, such as on each of the
separate components involved in an AI assisted driving task.64 What differentiates diagram
1.2 from diagram 1.4 is only the proportion of liability allocated under the HC and the VC.
Nevertheless, the nature of the accident as well as the key liability categories remain the same.
Even though in this accident the Uber operator in the vehicle was held liable for the accident
as a result of the company policy specifically requiring human intervention to prevent
collision, consideration was also given to the pedestrian’s contributory negligence. The
relevant causalities are factual and well identified using HLAT.
IV

AI Assisted Driving in Australia: Readiness and Suggestions

In Australia, even though there is no clear timeframe within which to deploy higher level AI
assisted driving vehicles for public use. much effort has been made to create a consistent legal
framework as well as improve the public confidence and trustworthiness of adopting emerging
technologies such as AI assisted driving into community life. The current focus is on initiating
legal reform, improving national infrastructure, and developing a new insurance framework.
This section summarises progress made and makes proposals for future research and
development (‘R&D’).

64

Kemp, above n 31, 34.
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Readiness: A Collaboration between State and Federal Government

In Australia, the federal government is responsible for setting the standards for new vehicles.65
State governments, on the other hand, are responsible for road safety as well as other matters
relating to drivers, vehicle operation, licensing and registration. 66 In committing itself to a
global mission of leveraging the advanced automated technology to improve the ‘safety,
efficiency and sustainability’ of the transport system, the Australian government started the
Austroads Connected and Automated Vehicle Trial Programs in 2016.67
To ensure the safety of road use when it comes to AI assisted driving, the federal government
works closely with the state and territory governments to monitor the progress of each of the
programmes. Options for the legislative regulation of automated vehicles in Australia have
been discussed and critically reviewed since 2016. 68 The National Transport Commission
(‘NTC’) Analysis of Legislation in Australia assessed 716 specific provisions from two
conventions, 32 acts and 21 regulations relevant to automated vehicles.69 As over ninety-five
per cent of these provisions deal with human drivers’ road behaviour, the barriers to applying
these laws to AI assisted driving are obvious. 70 The NTC has provided policy guidelines to
address aspects of safety assurance, motor accident insurance, driving law reform, and data
accessibility and security.71
To facilitate the AI assisted driving trial programme, each of the participating states and
territories passed legislation to issue individual trial permits to exempt the permit holder from
current road safety laws. 72 The legislation complies with the key elements of the NTC
guidelines regarding trial management, insurance coverage, safety management plans, and
the collection of trial data.73 However, of all states and territories to have participated in the
AI assisted driving trial programme, the State of Victoria is the only one that mandates safety
management plans as part of the application for a trial permit. As challenges to road safety are
the main focus of this article, for illustrative purposes, the following analysis will therefore
refer to regulatory reform and development in the State of Victoria.
There are currently six active trial programmes participating in the ‘Connected and Automated
Vehicles Trials’ in Victoria. An Automated Driving System (‘ADS’) permit scheme was
designed and implemented in the state regulatory framework74 after referring to a Code of
Practice based on the UK Code for testing vehicles that are capable of engaging in AI assisted

National Transport Commission, Guidelines for Trials of Automated Vehicles in Australia (24
May 2017) <https://www.ntc.gov.au/sites/default/files/assets/files/AV_trial_guidelines.pdf>.
66 Ibid.
67 Australian Trade and Investment Commission Australian Trials and Policy Developments
<https://www.austrade.gov.au/future-transport/connected-automated-vehicles/>.
68 National Transport Commission, Regulatory Options for Automated Vehicles: ANNEX (10
May 2016) <https://www.ntc.gov.au/current-projects/preparing-for-more-automated-road-andrail-vehicles/>.
69 Ibid.
70 Ibid.
71 National Transport Commission, Automated Vehicles <https://www.ntc.gov.au/publication>.
72 ‘Permit holder’ is referred to organisations that are undertaking trial programs to test AVs.
73 Michael Swinson and Renae Lattey, Driverless Vehicle Trial Legislation – State-by-State,
King&Wood Mallesons (28 February 2018)
<https://www.kwm.com/en/au/knowledge/insights/driverless-vehicle-trial-legislation-nsw-vicsa-20180227>.
74 VicRoads, Automated Driving System (ADS) Permit Scheme (28 September 2018)
<https://www.vicroads.vic.gov.au/safety-and-road-rules/vehicle-safety/automated-andconnected-vehicles/testing-of-automated-vehicles>.
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driving.75 The scheme covers vehicles capable of performing a dynamic driving task defined
under the RSA.76 Section 3AB of the RSA provides that the holder of an ADS permit that is in
force is driving an automated vehicle specified by that permit when it is operating in AI
assisted driving mode.77 The permit holder may be an individual or a corporation which is
responsible for the actions of the vehicle in the same way as a human driver is liable.78 All road
users have an obligation under s 17A of the RSA to drive a vehicle or use the road in a safe
manner with regard to all the relevant factors.79 If a traffic offence is committed when the
vehicle is in AI assisted driving mode, the permit holder is liable for the infringement.80
Since 2016, great efforts have been made by both federal and state governments to react
proactively to this challenge and to address the road safety issues that might possibly be
brought by AI assisted driving. The upgrade of national traffic infrastructure, traffic law
reform as well as expanding the insurance coverage have all been addressed in the government
agenda. In line with those achievements as well as examining the liability factors specified in
HLAT, two suggestions are subsequently made to minimise the risks and improve road safety
when AI assisted driving is allowed on the public road.
B

Suggestion One: Introducing New Importation Standards on Vehicles
Capable of AI Assisted Driving

Currently, almost all major car manufacturers are developing AI assisted driving vehicles.
Most companies including Waymo and Uber use a combination of LiDAR, radar and camera
systems to input data and assist with processing the AI system.81 Such components play key
roles in assuring the accuracy of data collected from external environments before AI assisted
driving system makes decisions to react. Currently, there is no strict standard pertaining to
the production of these key components. Different vehicle manufacturers source software and
hardware to perform AI assisted driving from a variety of suppliers.82 Moreover, Tesla, one of
the giant companies supplying AI assisted driving vehicles to the market, claimed that they
would not use LiDAR, but use only cameras and radar to assist with its AI software. 83 Since
the occurrence of a few fatal crashes in the US, the NHTSA has tended to strengthen data
monitoring and requires up to thirty additional parameters to be recorded if the vehicle
containing Event Data Recorders (EDRs) is to determine which component malfunctioned
and caused the accident. 84 An approach like this is certainly beneficial in accident
investigation for the R&D purpose, but nonetheless it is rather risky not to immediately and
explicitly request an improvement of quality control in the production of those components
and the software. Neither a global standard for manufacturing AI assisted driving vehicles nor
a strict standard for modifying the vehicle components to fulfil the AI assisted driving task has
Centre for Connected and Autonomous Vehicles, Code of Practice: Automated Vehicle
Trialling (6 February 2019) <https://www.gov.uk/government/publications/triallingautomated-vehicle-technologies-in-public/code-of-practice-automated-vehicle-trialling>.
76 Road Safety Act 1986 (Vic), s 3.
77 Road Safety Act 1986 (Vic) s 3AB.
78 Ibid, s 3.
79 Ibid, s 17A.
80 Ibid, ss 33I and 33J.
81 Nandita Sampath, Proposal to Investigate Regulation and Standardization of Continuous
Data Collection in Autonomous Vehicles (AVs) to Ameliorate the Incidence of AV Accidents,
CSCRS Road Safety Fellow Report
< https://safetrec.berkeley.edu/sites/default/files/final_report_nandita_sampath.pdf>.
82 Ibid.
83 Matt Burns, ‘Anyone Relying on LiDAR is Doomed,’ Elon Musk Says, TC (23 April 2019)
<https://techcrunch.com/2019/04/22/anyone-relying-on-lidar-is-doomed-elon-musk-says/>.
84 Sampath, above n 80.
75

Canberra Law Review (2021) 18(1)

33

been developed to date. Simply relying on legislative approaches to address technical issues in
a legal dispute is increasingly difficult.85
In the case of the fatal accident where an Uber vehicle being driven in AI mode killed a
pedestrian, the vehicle was a Volvo SUV that had been modified by Uber’s own operating
company - ATG, based on its own developmental technology.86 The investigation looked into
all causalities as well as the Volvo mechanical system and the modified automated driving
system (‘ADS’). No damage or defect in the Volvo mechanical system was found or in the
vehicle’s basic components including the braking, lighting and suspension.87 The modification
made by ATG to fulfil the self-driving task was examined closely as a result of the accident.
ATG modified the vehicle by installing a proprietary developed ADS. The structural
components, based on the report, included the LiDAR system, the radar, the camera, ADS
computing and data storage unit, and a telecommunication system (GPS). In the case of the
Arizona accident, the ADS was actively functioning at the time of the crash.88 The question of
which component in the ADS failed, thus causing the accident, remained unclear.
As there is no car manufacturer in Australia, all AI assisted driving vehicles will be imported.
In Australia, the Department of Infrastructure, Transport, Regional Development and
Communications is in charge of the importation of vehicles. The current policy allows
companies, or even individuals (in rare cases) to import vehicles as long as the vehicle ‘meets
minimum safety standards that maintain the safest possible environment for all road users
and the community’.89 Highly automated vehicles can also be imported. An organisation that
wishes to import highly automated vehicles may seek approval under the Motor Vehicle
Standards Regulation 1989 (Cth).90
The foreseeable complexities in assessing the technical parameters of future AI assisted
driving vehicles of different models and brands creates a further challenge to regulators
whenever there is an accident. Therefore, it is crucial that the government set more restricted
standards when importing AI assisted driving vehicles. It is the car manufacturers’
responsibility to have their AI assisted driving vehicles fully tested and to ensure the safety of
their product before selling such automobiles in the Australian market. A comprehensive
assessment report should be provided as one of the importation criteria, with full disclosure
of the accidents where AI assisted driving units contributed to the accident regardless who was
held liable. Australian consumers should be fully aware of the potential risks of vehicles that
are capable of AI assisted driving and be more rational and prudent when they are driving
such vehicles.
C

Suggestion Two: Separating Lanes for AI Assisted Driving Vehicles and
Other Road Users

In Australia, there are cases where a car accident occurred and no driver was negligent. 91
Drivers have obligations to ensure safety during driving; nevertheless, all other surrounding
factors at the time of the accident must be taken into consideration as well. In many cases,
more than one party has been found to be liable. When disputes arise, Courts may apportion
the damages between parties depending on their road behaviour at the time of the accident. A
Uri J. Schild and John Zeleznikow, ‘The Three Laws of Robotics Revisited’ (2008) 4 (3/4) Int.
J. Intelligent Systems Technologies and Applications 254, 255.
86 National Transport Safety Board, above n 29.
87 Ibid.
88 Ibid.
89 Department of Infrastructure, Transport, Regional Development and Communications,
Importing Vehicles into Australia <https://www.infrastructure.gov.au/vehicles/imports/>.
90 Motor Vehicle Standards Regulation 1989 (Cth), regulation 11.
91 Sibley v Kais [1967] HCA 43.
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party that suffered loss and injury may also be found liable due to his/her own contributory
negligence.92 The offence of contributory negligence is assessed under State legislation. In the
case of State of Victoria for instance, part 5 of the Wrongs Act 1958 (Vic) sets out the details
of the different circumstances in which contributory negligence should be assessed, and
damages will be apportioned accordingly. 93 It is worth noting that the apportionment is
determined not by legislation but by evaluating all relevant details. The involved parties need
to seek independent legal advice if they believe more than one party is liable for the damage.
In the 2018 Uber fatal accident causing a pedestrian’s death, the case was eventually settled
without significant disclosure to the public. Despite the vehicle being in AI assisted driving
mode and the finding that the operator was negligent as a result of not paying attention as
required, the pedestrian was walking outside the designated pedestrian crosswalk.
Nevertheless, Uber received a wave of criticism for breaching its duty of care and it
subsequently suspended its testing programmes in multiple states. Regardless of whether the
loss or injuries suffered can be covered by third-party insurance, it is vital to reduce the
contributory negligence by reducing the disruptions by human road users.94
The current Australian legal framework lacks specificity in regard to the contributory
negligence in an accident caused by AI assisted driving. Internationally, the legal implications
of contributory negligence have been extended to regulate more highly automated vehicles.
Section 6 (3) of the Vehicle Technology and Aviation Bill 2017 (UK) provides that
apportionment of the compensation will be affected if the injured party was negligent at the
time of the accident and their associated conduct caused or contributed to the accident.95 The
Uber accident in Arizona 2018 and many other accidents caused by AI assisted driving set
examples of how AI assisted driving can be disrupted by other road users’ irrational road
behaviour.96
Except for permitted testing programmes, AI driving without human input is prohibited in
Australia. If the time will come when human input is not a necessary condition for driving, a
separation of lanes should be considered when such vehicles are deployed on public roads.
This will minimise the potential risks brought by the unpredictable disruption from other road
users.
V

Conclusion

The development of AI assisted driving could greatly improve road safety, as over ninety per
cent of the road accidents are caused by human error. AI assisted driving eliminates errors
such as drink-driving, drug-driving and fatigue. It is further expected that AI assisted driving
will reduce congestion by managing the route more accurately, and improve social equity by
using algorithms to offer more convenience to the aged and the disabled.97 On the other hand,
the uncertainties and difficulties in addressing the legal liabilities in regulating AI assisted
driving present great challenges to regulators. If liabilities cannot be clearly identified, public
confidence and trustworthiness in such AI applications will be greatly diminished.
Trischa Mann, Australian Law Dictionary (Oxford University Press, 2nd ed, 2013), 182.
93 Wrongs Act 1958 (Vic), part 5.
94 National Transport Commission, Motor Accident Injury Insurance and Automated Vehicles
(October 2018)
<https://www.ntc.gov.au/sites/default/files/assets/files/NTC%20Discussion%20Paper%20%20Motor%20Accident%20Injury%20Insurance%20and%20Automated%20Vehicles.pdf> 31.
95 Vehicle Technology and Aviation Bill 2017 (UK), s 6(3).
96 National Transport Safety Board, above n 21, 25.
97 John Zeleznikow, Don't Fear Robo-Justice. Algorithms Could Help More People Access Legal
Advice, The Conversation (23 October 2017) <https://theconversation.com/dont-fear-robojustice-algorithms-could-help-more-people-access-legal-advice-85395>.
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This article has shown some of the complexities and difficulties in regulating emerging AI
applications. The fact that it is such a rapidly evolving multidisciplinary area further
compounds these complexities and difficulties.98 The main focus in this article has been to
identify the decision-making party ultimately responsible for a car accident when the driver is
aided by AI.
We have proposed and established the HLAT model as a tool to identify and categorise
causalities involved at the time of the accident. We have argued that the nature of liability in
car accidents caused by AI assisted driving is no different from those caused by human drivers.
Terms familiar to public discourse, such as road safety legislations, insurance framework, are
still appropriate for use within the AI assisted driving context. Besides the possible
malfunction of the AI assisted driving system, whether the surrounding environment is ready
to cope with the AI driving task is also in question. Therefore, we have argued that more needs
to be done to ensure road safety by making suggestions to improve the surrounding
environment to cope with the dynamic evolution of the situation when the driving decision is
not made by human driver, but by AI.
The HLAT model is not a complete solution towards ensuring road safety when AI assisted
driving is deployed on the public road; rather, it is an analytical tool that can be used to
simplify the complexities posed by such emerging technology as AI. No regulatory framework
can be developed within a short time, due to the complex nature of the algorithms, machine
learning, and deep learning, which are all core elements in AI applications. Moreover, it is still
unclear whether AI can be regulated by our legal framework. Professor Lessig has argued that,
unlike the constitutions, status and case laws that regulate the community, code regulates
these emerging technologies. 99 Nevertheless, applying the HLAT assists the community to
understand the causalities and liable parties in an accident where AI assisted driving is
involved. An understanding of this kind is critical in reducing the community’s fear about the
uncertainties and lack of transparency that often accompany emerging technologies and
ultimately enhances public confidence and trust.100
***

P. Casanovas et al, AI Approaches to the Complexity of Legal Systems. Complex Systems, the
Semantic Web, Ontologies, Argumentation, and Dialogue (Springer-Verlag Berlin Heidelberg,
2010) 2.
99 Lawrence Lessig, Code Version 2.0 (Basic Books, 2006) 5.
100 Steve Lockey, Nicole Gillespie and Caitlin Curtis, Trust in Artificial Intelligence: Australian
Insights, The University of Queensland and KPMG Australia (October 2020)
<doi.org/10.14264/b32f129>.
98

Canberra Law Review (2021) 18(1)

RECONCEPTUALISING REFORMS TO CROSSEXAMINATION: EXTENDING THE RELIABILITY
REVOLUTION BEYOND THE FORENSIC SCIENCES
Sarah Kendall*
Cross-examination, as a central component of the adversarial trial, has long been
thought of as a reliable method of revealing whether a witness is lying, mistaken
or unreliable. However, in recent years it has increasingly been the subject of
criticism, leading to reforms in various Australian states and territories,
particularly in relation to vulnerable witnesses (such as children and domestic and
family violence survivors). Cross-examination and the forensic sciences are
similar in that they both utilise techniques to uncover and assess evidence from
the subject – testimony from a witness or scientific findings from physical
evidence. Although forensic science methods were presumed reliable for decades,
the discipline has recently experienced a ‘reliability revolution’, with research
challenging the reliability of various forensic science techniques. This article
examines current empirical research on cross-examination methods and argues
that the reliability revolution should now be extended to cross-examination to
improve the reliability of testimony elicited from witnesses.

I

INTRODUCTION

Since its inception in the 18th and 19th centuries, modern cross-examination has been thought
of as a reliable method of testing a witness’ evidence and revealing whether the witness is lying,
mistaken or unreliable.1 Recent empirical research indicates, however, that traditional crossexamination techniques may not produce accurate testimony, particularly for so-called
‘vulnerable’ or ‘special’ witnesses (such as children, sexual assault victims and those with
intellectual disabilities).2 As a result, some Australian states and territories have introduced
reforms for vulnerable witnesses, including special measures provisions and guidelines for
cross-examining children. However, these reforms do not necessarily address the potential
unreliability of cross-examination techniques generally, nor are all reforms based on empirical
evidence. Furthermore, there is a dearth of empirical research into some aspects of crossexamination, such as which techniques will actually produce reliable evidence (as opposed to
showing that current techniques are unreliable) as well as how other witnesses that could be
considered vulnerable (such as domestic and family violence (‘DFV’) victims) should ideally
be questioned in order to elicit the most reliable testimony. In Australia’s adversarial legal
system where significant weight is placed on oral evidence, it is critical that the methods being
used to test that evidence are themselves reliable.
The issue of reliability, albeit in the forensic sciences, was brought to the forefront of academic
discussions in the late 2000s when the United States’ National Research Council (‘NRC’)
released its landmark report, Strengthening Forensic Science in the United States: A Path
Forward (‘NRC Report’). That report emphasised the need for empirical research to address
*PhD Candidate, The University of Queensland Law School
1 Louise Ellison, The Adversarial Process and the Vulnerable Witness (Oxford University Press,
2001) 11.
2 Feminist theory has also long posited that cross-examination is not reliable, based on women’s
experiences in court: see, eg, Rosemary Hunter and Kathy Mack, ‘Exclusion and Silence: Procedure
and Evidence’ in Ngaire Naffine and Rosemary J Owens (eds), Sexing the Subject of Law (LBC
Information Services, 1997) 171, 181. While concerns have also been raised over techniques used
in examination-in-chief, this article will focus on cross-examination because of its specific role in
the adversarial trial as a method of challenging and testing the witness and his or her testimony.
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issues of accuracy, reliability and validity in the forensic sciences.3 Less than a decade later in
2016, the US President’s Council of Advisors on Science and Technology (‘PCAST’) released
its report, Forensic Science in Criminal Courts: Ensuring Scientific Validity of FeatureComparison Methods (‘PCAST Report’). 4 That report was strongly critical of the state of
several forensic science disciplines, emphasising the need for evaluation of forensic methods
to scientifically determine whether they were valid and reliable. These reports spurred
research into the reliability of various forensic science disciplines (which I term the ‘reliability
revolution’), with the subsequent body of research revealing that many forensic science
methods were in fact not reliable or valid.5 These results led to concerns being raised amongst
legal practitioners and academics about the admissibility of forensic science evidence in the
courtroom which, notably, had been admitted almost without question for decades.6 Now, the
issue of reliable forensic science evidence is at the centre of many discussions around the
admissibility of expert opinion evidence.
In this article I argue that the reliability revolution which has gripped the forensic sciences in
recent years must be extended to cross-examination. I use child witnesses and DFV survivors
as case studies to illustrate that while research into the reliability of cross-examination
techniques has been gaining traction, it is by no means comprehensive. Furthermore,
modifying the law and legal practices to reflect the results of this research has not always been
successful, while those reforms that have been introduced predominantly aim to reduce the
distress of witnesses testifying rather than addressing issues with unreliable crossexamination techniques. Although the critique of cross-examination is by no means new, the
purpose of this article is to reconceptualise these critiques through a new lens – that of
reliability.
The article begins, in Part II, by exploring the concept of reliability in the forensic sciences. It
discusses the NRC and PCAST Reports and considers how those reports have sparked change
within the forensic science community. Part III then examines Australia’s evidentiary rules for
the admission of expert opinions and whether those rules require forensic science evidence to
be reliable. Part IV discusses cross-examination as it is generally used today, drawing
similarities between the legal treatment of forensic science evidence and cross-examination,
before considering the results of empirical research on certain cross-examination techniques.
Taking a closer look at the empirical research, Part V then examines specific classes of witness
that may be especially vulnerable to traditional cross-examination techniques, namely child
witnesses and DFV survivors – particularly those victims of DFV suffering Post-Traumatic
Stress Disorder (‘PTSD’) and/or acquired brain injuries (‘ABI’). It considers reforms that have
been introduced in Australia to cater for the needs of these witness classes but argues that
some of these reforms are insufficient to overcome problems such witnesses may have with
giving evidence. The article concludes by advocating for a reliability revolution within the
sphere of cross-examination and makes recommendations as to how evidence-based crossexamination could be achieved.7
National Research Council, Strengthening Forensic Science in the United States: A Path
Forward (National Academies Press, August 2009) 22–23.
4 President’s Council of Advisors on Science and Technology, Forensic Science in Criminal Courts:
Ensuring Scientific Validity of Feature-Comparison Methods (September 2016).
5 This research has formed part of the larger general distrust of scientific methods that has become
so prevalent over the last decade: see, eg, the replication crisis and issues with ‘p-hacking’ that have
arisen in the sphere of psychology.
6 Fingerprint evidence, for example, was almost universally believed to be infallible but
examination of the literature by PCAST revealed a substantial false positive rate and issues with
reliably applying the techniques in practice: President’s Council of Advisors on Science and
Technology (n 4) 9–11.
7 But note that in the social sciences, the concepts of ‘evidence-based policy’, ‘gold standard’
research methodologies and objectivity in research have been questioned and criticised: see, eg,
Greg Marston and Rob Watts, ‘Tampering with the Evidence: A Critical Appraisal of Evidence3

Canberra Law Review (2021) 18(1)

II

38

RELIABILITY AND THE FORENSIC SCIENCES

Specific notions of reliability differ amongst science disciplines. The PCAST Report, however,
utilised two key terms in defining what it meant for a forensic scientific method to be reliable
– ‘foundational validity’, which refers to the extent to which a forensic science method is
repeatable, reproducible and accurate, and ‘validity as applied’, which enquires into the extent
to which the method has been reliably applied in practice. 8 Martire and Edmond similarly
defined reliability as the extent to which results, observations or conclusions of a human,
apparatus or procedure are reproducible. 9 However, they distinguished reliability from
validity, defining validity as the extent to which a technique, procedure or analysis does what
it is intended to do in a scientifically robust manner.10 Regardless of specific definitions, at its
core ‘reliability’ in the forensic sciences concerns the accuracy and consistency of methods,
procedures or techniques, as well as of their application in specific scenarios by forensic
science practitioners. As such techniques are intended to uncover some truth (usually
constructed in terms of probabilities) from the physical evidence being examined (such as
whether two fingerprints are consistent or whether a particular DNA sample likely belongs to
the defendant), it is crucial to ultimate fact-finding that they produce results that are as free
from error as possible.
Prior to publication of the NRC and PCAST Reports, commentary on the reliability of forensic
science techniques was modest, at most. Many of the traditional forensic science techniques
had been developed decades prior by investigators working in police laboratories.11 Instead of
testing these techniques during their development for reliability using empirical studies, they
were developed through experience, observation and non-systematic experimentation, usually
through investigation of particular crime scenes.12 Most, if not all, of these newly developed
techniques were subsequently used in criminal trials. 13 Acceptance by the courts conferred
legitimacy on the various forensic science disciplines, both within the legal and forensic
science spheres (what Edmond terms ‘pathological socio-legal co-production’).14 It was not
until the development of DNA technologies and their application to forensic settings in the
1980s that attention was drawn to the reliability and validity of forensic science techniques.15
Significant research into DNA analysis ensured that techniques used were both reliable and
valid, ‘[setting] the bar higher for other forensic science methodologies’.16 DNA has since been
used to exonerate those wrongfully convicted on the basis of faulty forensic science evidence,
which raised concerns over the reliability of other forensic sciences.17
These concerns culminated in publication of the NRC and PCAST Reports, whose committees
conducted extensive research into the state of the forensic sciences. Critically, the NRC Report
Based Policy-Making’ (2003) 3(3) The Drawing Board: An Australian Review of Public Affairs
143; Robert J Sampson, ‘Gold Standard Myths: Observations on the Experimental Turn in
Quantitative Criminology’ (2010) 26 Journal of Quantitative Criminology 489.
8 President’s Council of Advisors on Science and Technology (n 4) 47–8, 56.
9 Kristy A Martire and Gary Edmond, ‘Rethinking Expert Opinion Evidence’ (2017) 40 Melbourne
University Law Review 967, 982.
10 Ibid.
11 Gary Edmond, ‘Forensic Science Evidence, Adversarial Criminal Proceedings, and Mainstream
Scientific “Advice”’ in Darryl K Brown, Jenia Iontcheva Turner and Bettina Weisser (eds), The
Oxford Handbook of Criminal Process (Oxford University Press, 2019) 760, 762; National
Research Council (n 3) 42, 128.
12 Ibid. For example, tool mark analysis and bite mark analysis were developed in this way.
13 National Research Council (n 3) 42.
14 Edmond (n 11) 763. See also National Research Council (n 3) 42.
15 National Research Council (n 3) 40–1; PCAST (n 4) 25–6.
16 National Research Council (n 3) 41.
17 Ibid 4l–2; President’s Council of Advisors on Science and Technology (n 4) 25–6.
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concluded that ‘[the] simple reality is that the interpretation of forensic evidence is not always
based on scientific studies to determine its validity… Although research has been done in some
disciplines, there is a notable dearth of peer-reviewed, published studies establishing the
scientific bases and validity of many forensic methods’.18 It emphasised that research into the
accuracy, reliability and validity of forensic science disciplines was needed. 19 The PCAST
Report built upon the NRC Report, strongly criticising both the foundational validity and
validity as applied of many feature-comparison forensic disciplines, such as bite mark and
footwear analysis. It concluded that ‘[for] forensic feature-comparison methods, establishing
foundational validity based on empirical evidence is thus a sine qua non. Nothing can
substitute for it’.20
Since publication of these reports, considerable research has been conducted into the
reliability and validity of numerous forensic science techniques. This research has shown that
some techniques, such as latent fingerprint analysis, are actually unreliable in some respects.21
In addition to research into whether a technique works, academics have highlighted that
research must be conducted into how well techniques work and in what conditions. 22
Emphasis is placed on knowing the limitations of techniques (error-rates), and
communicating these to fact-finders. 23 Certainly, the forensic sciences have experienced a
‘reliability revolution’ in the last two decades, with practitioners becoming increasingly
concerned about the reliability of their discipline’s methods and procedures. For example,
forensic odontologists in Australia (those who have historically given evidence on bite marks)
have ceased using bite mark analysis to provide positive identifications of perpetrators and are
now extremely conservative with their findings when discussing bite marks in court. 24
Furthermore, forensic science laboratories are universally encouraged to obtain accreditation
as to their demonstrated reliability.25
Despite the significant emphasis on the reliability of forensic science techniques in recent
years, little has changed in the law’s response to forensic science evidence, although legal
academics have increasingly advocated for change to Australian evidence law to reflect current
National Research Council (n 3) 8.
Ibid 22–3.
20 President’s Council of Advisors on Science and Technology (n 4) 6.
21 Felicity Graham, Fingerprints and Expert Identification Evidence: Markers of Unreliability
(Paper, October 2014). Many practitioners have claimed that latent fingerprint analysis can
identify the source of a latent print with 100% accuracy, but this is not the case: see Gary Edmond,
Emma Cuncliffe and David Hamer, ‘Fingerprint Comparison and Adversarialism: The Scientific
and Historical Evidence’ (2020) Modern Law Review (advance).
22 Martire and Edmond (n 9) 994.
23 See Gary Edmond, ‘Forensic Science Evidence and the Conditions for Rational (Jury)
Evaluation’ (2015) 39 Melbourne University Law Review 77.
24 See Australian Society of Forensic Odontology, Guidelines for the Conduct of Bitemark Analysis
in Australia (October 2013); Mark Page, Jane Taylor and Matt Blenkin, ‘Reality Bites – A Ten-Year
Retrospective Analysis of Bitemark Casework in Australia’ (2012) 216(1-3) Forensic Science
International 216. Bite mark evidence in Australia is generally only given in relation to: questions
over whether a bite was made by an animal or human (see, eg, Salehi v The Queen (1999) WASCA
279); whether injuries are consistent with a specific description of an alleged assault (see, eg,
Knight v State of NSW (2002) NSWCA 392); what may have caused certain facial or dental injuries
(see, eg, Babic v The Queen (2010) VSCA 198; R v Baden-Clay (2015) QCA 265; R v RB (2018)
VSC 142); child abuse cases (see, eg, R v Smith (2013) NSWSC 796; R v Abrahams (2013) NSWSC
952); and sexual offence cases (see, eg, SV v The Queen (2017) ACTCA 41).
25 See, eg, National Association of Testing Authorities Australia, ‘Legal (Including Forensic
Science) Accreditation Criteria Publications Checklist’ (2020)
<https://www.nata.com.au/accreditation-information/accreditation-criteria-andguidance/nata-accreditation-criteria-nac-packages/laboratory-accreditation-iso-iec17025/category/20-legal>.
18
19

Canberra Law Review (2021) 18(1)

40

scientific knowledge.26 The next part will discuss Australia’s expert opinion admissibility rules
and whether those rules require expert evidence to be reliable.
III

EXPERT OPINION EVIDENCE AND RELIABILITY

Evidence law in Australian states and territories can be found either in the Uniform Evidence
Law (‘UEL’) or the common law. In UEL jurisdictions,27 admissibility of expert opinions is
governed by section 79 of the UEL: opinions will be admissible where ‘the person has
specialised knowledge based on [their] training, study or experience’ and their opinion is
‘wholly or substantially based on that knowledge’. The court in R v Tang (2006) 65 NSWLR
681 considered the meaning of ‘specialised knowledge’ and drew on the US case of Daubert v
Merrell Dow Pharmaceuticals Inc., 509 U.S. 579 (1993) (‘Daubert’). In Daubert, the court
held that opinions based on ‘scientific, technical and other specialised knowledge’ must be
both relevant and reliable to be admitted and outlined several factors to consider when
determining whether such evidence was reliable:
1. Whether the theory or technique can be and has been tested,
2. Whether the theory or technique has been subjected to peer review and publication,
3. The known or potential error of a technique,
4. The existence and maintenance of standards controlling the technique’s operation, and
5. The degree of acceptance of the technique within the relevant scientific community.28
Despite Daubert’s emphasis on reliability, the court in R v Tang ultimately rejected the need
for ‘specialised knowledge’ to be reliable to be admitted, holding that ‘the focus of attention
must be on the words “specialised knowledge”, not on the introduction of an extraneous idea
such as “reliability”’.29 This has been endorsed by several courts in subsequent decisions,30
meaning Australian law does not require forensic science or other expert evidence to actually
be reliable for it to be admissible. Furthermore, Australian courts in UEL jurisdictions have
been formally prevented from considering reliability when determining whether to exclude
evidence under section 137 of the UEL (the probative versus prejudicial discretionary
exclusion), rather holding that this is an issue to be considered by fact-finders.31
Expert evidence admissibility rules in Australian common law jurisdictions32 differ from UEL
jurisdictions, although similarly have no reliability criterion. To be admissible, the opinion
must be beyond common knowledge and based on an established field of expertise, while the
witness must be an expert in the field (their expertise obtained through training, study or
experience).33 There is no requirement that the field of expertise be proven as reliable.
Australian courts in both common law and UEL jurisdictions are therefore concerned most
with the expert’s qualifications and experience than with reliability of the methods used and
See, eg, Gary Edmond, ‘Impartiality, Efficiency or Reliability? A Critical Response to Expert
Evidence Law and Procedure in Australia’ (2010) 42(2) Australian Journal of Forensic Sciences
83; Martire and Edmond (n 11); Christopher Beale and George Georgiou, '"His Winnowing Fan Is
in His Hand"' (2020) 52(3) Australian Journal of Forensic Sciences 261.
27 These include New South Wales, Victoria, Tasmania, the Australian Capital Territory, the
Northern Territory, and the Commonwealth.
28 Daubert v Merrell Dow Pharmaceuticals Inc., 509 U.S. 579 (1993), 593–4.
29 Ibid [137].
30 See, eg, Honeysett v The Queen [2014] HCA 29, R v Tuite (2015) 49 VR 196, IMM v The Queen
[2016] HCA 14.
31 See IMM v The Queen [2016] HCA 14.
32 These include Queensland, South Australia and Western Australia.
33 Clark v Ryan (1960) 103 CLR 486, 491.
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their application, leaving questions of reliability to fact-finders at trial.34 Ultimately, courts
tend to rely on precedent and the courts’ long standing historical acceptance of expert evidence
(particularly forensic science evidence) when deciding whether such evidence is admissible,
ignoring current scientific knowledge. 35 However, this means that fact-finders may not
actually be receiving reliable evidence, which calls into question the reliability of decisions
made on the basis of that evidence.36 As the PCAST Report cautions, ‘[when] new facts falsify
old assumptions, courts should not be obliged to defer to past precedents: they should look
afresh at the scientific issues’.37
Despite the current reluctance of Australian courts to embrace new scientific knowledge, legal
academics (and, indeed, the legal profession) are increasingly becoming more aware of the
issue of unreliable forensic science, with some academics advocating for reform of Australian
evidence law.38 This has laid the foundation for courts and the legal system to, one day, adopt
legal standards consistent with knowledge generated by the forensic sciences’ reliability
revolution. Certainly, without the initial reliability revolution in the forensic sciences, a change
within the law would be impossible.
While a significant focus of the reliability revolution has been on scientific knowledge derived
from the forensic sciences, there is a great need for the revolution to be extended beyond this.
It is crucial that the methods used to obtain oral evidence, arguably the key pillar of the
adversarial criminal trial, be evidence-based. One aspect of giving oral testimony in particular
– cross-examination – has increasingly been criticised as an unfair and unreliable method of
questioning witnesses. Akin to the forensic sciences, the techniques and tactics used during
cross-examination have not been developed on the basis of scientific knowledge yet have been
accepted by the legal profession as legitimate methods of testing evidence. Furthermore, they
have only just recently begun to be challenged and tested by various scientific fields. This
research indicates that the techniques used may not be generating reliable evidence for factfinders to base their decisions on. Therefore, as occurred with the forensic sciences, it is critical
that comprehensive and systematic empirical research into cross-examination be conducted
to determine the reliability of methods used. The next part will discuss the purposes of crossexamination and techniques that are routinely used in practice, before examining current
empirical research into aspects of cross-examination.
IV

CROSS-EXAMINATION

A Cross-Examination: Brief History, Purpose and Use in Practice
Cross-examination developed in the 18th and 19th centuries largely in response to the rise of
the adversarial criminal trial and increased use of counsel on behalf of the prosecution and
defence.39 It is just one aspect of the principle of orality, which provides that witnesses should
give evidence live and in person before fact-finders because (it has long been thought) this will
produce the most reliable evidence.40 Oral testimony allows fact-finders themselves to assess
Gary Edmond, ‘Forensic Science and the Myth of Adversarial Testing’ (2020) 32(2) Current
Issues in Criminal Justice 146, 153; Martire and Edmond (n 11) 984.
35 Martire and Edmond (n 11) 984.
36 Edmond (n 23).
37 President’s Council of Advisors on Science and Technology (n 4) 144.
38 See, eg, Edmond (n 26); Martire and Edmond (n 11); Beale and Georgiou (n 26).
39 John H Langbein, ‘Historical Foundations of the Law of Evidence: A View from the Ryder
Sources’ (1996) 96(5) Columbia Law Review 1168, 1194 ('Historical Foundations'); Jules Epstein,
‘Cross-Examination: Seemingly Ubiquitous, Purportedly Omnipotent and “At Risk”’ (2009) 14
Widener Law Review 429, 431–2.
40 Andrew Ligertwood and Gary Edmond, Australian Evidence: A Principled Approach to the
Common Law and Uniform Acts (LexisNexis Butterworths, 6th ed, 2017) 816; Ellison (n 1) ch 2;
Mandy Burton, Roger Evans and Andrew Sanders, ‘Vulnerable and Intimidated Witnesses and the
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the witness’ honesty by observing his or her demeanour and responses to questions asked in
examination-in-chief and cross-examination. 41 To that end, it has been argued that crossexamination was developed as a technique to uncover the truth and test the reliability of a
witness’ testimony, similar to the truth-seeking function of the forensic sciences.42 Indeed, it
has been heralded by Wigmore as ‘the greatest legal engine ever invented for the discovery of
truth’. 43 What is often glossed over in discussion of Wigmore’s quote, however, is his
recognition that cross-examination is a ‘legal engine’. It was an approach to test witnesses’
accuracy that was developed by lawyers, for the legal system. Just like many forensic science
techniques were not developed by scientists but by investigators, cross-examination was not
created and refined with the input of psychologists, linguists, social scientists and other
experts in the field of human communication and behaviour. Although these fields were not
yet fully developed at the time cross-examination arose, the legal system has largely failed to
respond to knowledge relevant to cross-examination that has since been generated from these
fields. Furthermore, while some empirical research has been conducted into crossexamination, the principles and techniques underpinning cross-examination have not been
subjected to thorough and rigorous systematic testing.
From a legal perspective though, it is widely thought that the purpose of cross-examination is
not to expose dishonesty but merely to advance the client’s case, creating unreliable testimony
and reasonable doubt in the minds of fact-finders.44 Advocates are known to use a variety of
techniques to discredit the witness and strengthen their client’s argument. First, advocates
often use complex language, such as double negatives, multifaceted questions, advanced
vocabulary and ‘legalese’. 45 Whether this is intentional or not, such language can impair a
witness’ comprehension, leading to confused, uncertain and inconsistent responses which in
turn can affect credibility assessments of the witness by fact-finders.46 Second, advocates may
use coercive questioning techniques with the aim of controlling witnesses’ responses and
intimidating them into reacting poorly (in manner or word) in front of fact-finders (such as by
breaking down, becoming hostile or answering ‘I don’t know’). 47 This would include, for
example, the use of rapid questioning, repetitive questioning, interruption, highlighting
inconsistencies, questioning on peripheral details, and insulting the witness, as well as closed
and leading questions, the types of questions traditionally thought best to use during cross-

Adversarial Process in England and Wales’ (2007) 11(1) International Journal of Evidence and
Proof 1, 16.
41 Ligertwood and Edmond (n 40) 816; Burton, Evans and Sanders (n 40) 16; Ellison (n 1) 11.
42 Langbein, ‘Historical Foundations’ (n 39); Ligertwood and Edmond (n 40) 849, 860.
43 John Henry Wigmore, Evidence in Trials at Common Law (Little, Brown, 3rd ed, 1940) s 1367.
44 James Lindsay Glissan, Cross-Examination Practice and Procedure: An Australian Perspective
(Butterworths, 2nd ed, 1991) 73–4; Daniel D Blinka, ‘Ethics, Evidence, and the Modern Adversary
Trial’ (2006) 19 Georgetown Journal of Legal Ethics 1, 5; Phoebe Bowden, Terese Henning and
David Plater, ‘Balancing Fairness to Victims, Society and Defendants in the Cross-Examination of
Vulnerable Witnesses: An Impossible Triangulation?’ (2014) 37 Melbourne University Law
Review 539, 540.
45 Ellison (n 1) 94–8; Emily Henderson, ‘Bigger Fish to Fry: Should the Reform of CrossExamination Be Expanded Beyond Vulnerable Witnesses?’ (2015) 19(2) The International Journal
of Evidence & Proof 83, 84–5; Kirsten Hanna et al, ‘Questioning Child Witnesses in New Zealand’s
Criminal Justice System: Is Cross-Examination Fair?’ (2012) 19(4) Psychiatry, Psychology and
Law 530; Adrian Keane, ‘Cross-Examination of Vulnerable Witnesses – Towards a Blueprint for
Re-Professionalisation’ (2012) 16(2) The International Journal of Evidence & Proof 175; Bowden,
Henning and Plater (n 44) 556.
46 Ellison (n 1) 94–8; Bowden, Henning and Plater (n 44) 555–6.
47 Ellison (n 1) 98–100; Henderson (n 45) 86–9; Keane (n 45); Hanna et al (n 45); Bowden,
Henning and Plater (n 44) 555–6; Christopher J Lively et al, 'Seeking or Controlling the Truth? An
Examination of Courtroom Questioning Practices by Canadian Lawyers' (2020) 26(4) Psychology,
Crime & Law 343.
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examination.48 Finally, advocates may question the witness directly as to their credit.49 The
aim of this type of questioning is to make the witness appear untrustworthy and unreliable,
and it particularly arises in cases of sexual assault or domestic violence where the trial often
becomes a battle between the testimony of the victim and the accused. 50 It can involve
questions going to the witness’ past sexual history, morality generally or history of mental
illness, and usually involves the implication of various myths and stereotypes related to the
type of offence (such as the ‘ideal rape’).51
The use of these techniques suggests that cross-examination may not actually produce
testimony that is reliable, particularly for witnesses with comprehension and communication
difficulties. The next section considers key aspects of cross-examination that must be
empirically tested in terms of their ability to elicit reliable testimony from witnesses (whether
they have been tested already or are yet to be tested) and examines some of the research that
has been conducted to date. While it is acknowledged that the aim of cross-examination is to
test witnesses’ evidence, ensuring the techniques used to do this are reliable in no way defeats
the veracity of cross-examination – rather, reliable techniques will bolster the integrity of
cross-examination and, indeed, the criminal trial, promoting a fairer trial for witnesses.
B Empirical Research on Cross-Examination
To determine how reliable cross-examination is, each facet of it needs to be subjected to
empirical analysis. It is not sufficient to establish that one technique, such as asking closed
questions, produces accurate (or inaccurate) results; each technique must be treated like a
discrete forensic science method that must be shown to be reliable before it can be used.
Additionally, just like forensic science methods must be established as reliable for each specific
practical application (‘validity as applied’ as used in the PCAST Report), cross-examination
techniques must be proved reliable for different classes of witness. To that end, different facets
of cross-examination include (but are not limited to):
•

The reliability of witnesses’ responses to each of the coercive and intimidatory
techniques currently used (such as leading questions, closed questions, rapid
questioning etc);

•

The effect of complex language used during cross-examination on the reliability of
witnesses’ responses;

•

The reliability of witnesses’ responses to questions going to the witness’ credit;

•

The effect of witnesses’ responses to the varying techniques employed, both verbal
and demeanour, on jurors’ perceptions of witness credibility;

•

The effect of myths and stereotypes raised (or implied) by counsel during crossexamination on jurors’ perceptions of the witness;

•

Classes of witness whose testimony may be especially vulnerable to traditional
cross-examination techniques (in terms of its reliability); and

Emily Henderson, ‘Best Evidence or Best Interests? What Does the Case Law Say About the
Function of Criminal Cross-Examination?’ (2016) 20(3) The International Journal of Evidence &
Proof 183; Bowden, Henning and Plater (n 44) 555–6.
49 Ellison (n 1) 88–94.
50 Ibid; Mary Childs and Louise Ellison (eds), Feminist Perspectives on Evidence (Cavendish
Publishing, 2000) chs 3 and 9. For a summary of common myths and stereotypes surrounding
domestic violence victims see Lisa A Harrison and Cynthia Willis Esqueda, ‘Myths and Stereotypes
of Actors Involved in Domestic Violence: Implications for Domestic Violence Culpability
Attributions’ (1999) 4(2) Aggression and Violent Behaviour 129.
51 Childs and Ellison (n 50) ch 3; Ellison (n 1) 88–94; Sarah Zydervelt et al, ‘Lawyers’ Strategies for
Cross-Examining Rape Complainants: Have We Moved Beyond the 1950s?’ (2016) 57 British
Journal of Criminology 551.
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The types of questions (and conduct by advocates) that will produce the most
reliable testimony during cross-examination, for witnesses generally and specific
vulnerable classes of witness.

While research has already begun to address some of these areas, it lacks overall coherence
under the umbrella of a systematic inquiry into the reliability of cross-examination techniques.
Furthermore, some areas have not been examined comprehensively or, concerningly, at all.
The following sections will discuss some of the empirical research that has been conducted to
date, highlighting gaps in our current scientific knowledge of cross-examination techniques.
1 Stress and Memory
Before discussing research into the more specific techniques currently employed by crossexaminers, it is pertinent to see what empirical research says about stress and memory.
Testifying in court is inherently stressful, especially for the lay witness.52 Cross-examination
in particular has been singled out by witnesses (from experts to vulnerable witnesses) as an
exceptionally stressful experience.53 However, when testifying, witnesses are expected to relay
their memories of what they witnessed as clearly and accurately as possible. Blinka highlights
that when a witness provides testimony that is believed by fact-finders, four testimonial
assumptions arise: 1) the witness accurately perceived the event through their senses, 2) they
accurately recalled their perceptions, 3) their words accurately described their memories, and
4) they provided a sincere recount of their memories (that is, they were not lying).54
A large volume of empirical research shows that stressful situations can impair one’s ability to
both accurately recall and relay memories.55 This can lead to incomplete recollections, stories
that lack detail and/or errors and inconsistencies.56 In the context of testifying before a jury,
witnesses who give evidence in this way have been perceived as less credible. 57 This body of
research therefore has significant implications for the cross-examination of witnesses –
testimony elicited during the stressors of cross-examination may not be entirely accurate, with
jurors relying on unreliable information as a basis for their decisions. The techniques currently
used during cross-examination arguably increase the stress associated with testifying, making
such testimony even more unreliable. We turn now to empirical research conducted into those
techniques.

See, eg, Ellison (n 1) ch 2; Burton, Evans and Sanders (n 40) 2.
Ibid; Henderson (n 45) 89; Heather Douglas, ‘Domestic and Family Violence, Mental Health and
Well-Being, and Legal Engagement’ (2018) 25(3) Psychiatry, Psychology and Law 341, 348;
Louise Ellison and Vanessa E Munro, ‘Taking Trauma Seriously: Critical Reflections on the
Criminal Justice Process’ (2017) 21(3) The International Journal of Evidence & Proof 183, 192.
54 Daniel D Blinka, ‘Why Modern Evidence Law Lacks Credibility’ (2010) 58(2) Buffalo Law
Review 357, 377.
55 See, eg, Sean M Lane and Kate A Houston, ‘Eyewitness Memory’ in Neil Brewer and Amy
Bradfield Douglass (eds), Psychological Science and the Law (Guilford Publications, 2019) 104;
Daniel Reisberg and Frederike Heuer, ‘The Influence of Emotion on Memory in Forensic Settings’
in Michael P Toglia et al (eds), The Handbook of Eyewitness Psychology: Volume I (Psychology
Press, 2017); Kenneth A Deffenbacher et al, ‘A Meta-Analytic Review of the Effects of High Stress
on Eyewitness Memory’ (2004) 28(6) Law and Human Behavior 687; Ellison (n 1) 19–20.
56 Ellison (n 1) 21.
57 See, eg, Brad E Bell and Elizabeth F Loftus, ‘Trivial Persuasion in the Courtroom: The Power of
(a Few) Minor Details’ (1989) 56(5) Journal of Personality and Social Psychology 669; Garrett L
Berman, Douglas J Narby and Brian L Cutler, ‘Effects of Inconsistent Eyewitness Statements on
Mock-Jurors’ Evaluations of the Eyewitness, Perceptions of Defendant Culpability and Verdicts.’
(1995) 19(1) Law and Human Behavior 79.
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2 Complex Language and Coercive and Intimidatory Questioning
Much of the current empirical research into cross-examination analyses the effects of these
two techniques used together, investigating the effects of typical ‘cross-examination’. Many
psychological studies have found that witnesses are far less accurate in their responses when
cross-examined using leading questions (and suppositional phrases), closed (or optionposing) questions, multipart questions, complex vocabulary and syntax, negatives and double
negatives, and when they are provided with negative feedback (such as by responding to
answers with ‘are you sure?’).58 Such techniques have been found to confuse witnesses and
make them more suggestible, particularly when questioned on peripheral details or when the
witness is uncertain about their response.59 Not only do such techniques have adverse effects
on the reliability of a witness’ testimony, but research also demonstrates that witnesses
questioned in this way are perceived by mock jurors as less accurate and therefore less
credible, particularly when witnesses are inconsistent in their responses.60 Suggestions have
been made that jurors are more likely to believe a story with internal coherence (that is, a story
told in narrative form), but typical cross-examination techniques do not allow this to occur.61
Although, courts in Australian UEL jurisdictions now have the power to order that witnesses
give their evidence wholly or partly in narrative form. 62 Furthermore, all Australian
jurisdictions require a court to disallow ‘improper questions’ – questions that are misleading,
confusing, intimidating, humiliating, repetitive and, in some jurisdictions, questions that are
put to the witness in an insulting manner or those based on stereotype.63
See, eg, Jacqueline Wheatcroft and Louise Ellison, ‘“Could You Ask Me That in a Different Way
Please?” Exploring the Impact of Courtroom Questioning and Witness Familiarisation on Adult
Witness Accuracy’ [2010] (11) Criminal Law Review 823; Jacqueline M Wheatcroft, Graham F
Wagstaff and Mark R Kebbell, ‘The Influence of Courtroom Questioning Style on Actual and
Perceived Eyewitness Confidence and Accuracy’ (2004) 9(1) Legal and Criminological Psychology
83; Jacqueline M Wheatcroft and Sarah Woods, ‘Effectiveness of Witness Preparation and CrossExamination Non-Directive and Directive Leading Question Styles on Witness Accuracy and
Confidence’ (2010) 14(3) The International Journal of Evidence & Proof 187; Tim Valentine and
Katie Maras, ‘The Effect of Cross-Examination on the Accuracy of Adult Eyewitness Testimony’
(2011) 25(4) Applied Cognitive Psychology 554; Fiona Jack and Rachel Zajac, ‘The Effect of Age
and Reminders on Witnesses’ Responses to Cross-Examination-Style Questioning’ (2014) 3(1)
Journal of Applied Research in Memory and Cognition 1; Mark R Kebbell, Laura Evans and Shane
D Johnson, ‘The Influence of Lawyers’ Questions on Witness Accuracy, Confidence, and Reaction
Times and on Mock Jurors’ Interpretation of Witness Accuracy’ (2010) 7(3) Journal of
Investigative Psychology and Offender Profiling 262; Mark R Kebbell and David C Giles, ‘Some
Experimental Influences of Lawyers’ Complicated Questions on Eyewitness Confidence and
Accuracy’ (2000) 134(2) The Journal of Psychology 129.
59 Wheatcroft and Ellison (n 58).
60 Wheatcroft, Wagstaff and Kebbell (n 58); Mark R Kebbell, Laura Evans and Shane D Johnson,
‘The Influence of Lawyers’ Questions on Witness Accuracy, Confidence, and Reaction Times and
on Mock Jurors’ Interpretation of Witness Accuracy’ (2010) 7(3) Journal of Investigative
Psychology and Offender Profiling 262; Garrett L Berman, Douglas J Narby and Brian L Cutler,
‘Effects of Inconsistent Eyewitness Statements on Mock-Jurors’ Evaluations of the Eyewitness,
Perceptions of Defendant Culpability and Verdicts.’ (1995) 19(1) Law and Human Behavior 79;
Brad E Bell and Elizabeth F Loftus, ‘Trivial Persuasion in the Courtroom: The Power of (a Few)
Minor Details’ (1989) 56(5) Journal of Personality and Social Psychology 669.
61 Deborah Epstein and Lisa Goodman, ‘Discounting Women: Doubting Domestic Violence
Survivors’ Credibility and Dismissing Their Experiences’ (2019) 167 University of Pennsylvania
Law Review 399, 406–7; Ellison (n 1) ch 5; Negar Katirai, ‘Retraumatized in Court’ (2020) 62
Arizona Law Review 81, 107. But note, nor do typical examination-in-chief techniques permit a
witness giving their testimony in narrative style.
62 See Uniform Evidence Legislation (‘UEL’) s 29(2).
63 UEL s 41; Evidence Act 1977 (Qld) s 21; Evidence Act 1906 (WA) s 26. In South Australia, the
court may disallow questions that are ‘vexatious and not relevant to any matter proper to be
inquired into’: Evidence Act 1929 (SA).
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With regard to different types of questions asked, one psychological study showed that
witnesses were less accurate as questions moved from free recall to open-ended questions to
specific questions to forced-choice questions. 64 Other studies have shown that witnesses
provide more accurate testimony in response to non-directive leading questions (such as ‘was
the street the white car turned into called Willow St?’) as opposed to directive leading
questions (‘the street the white car turned into was called Willow St, wasn’t it?’).65
The results of studies into cross-examination have been reflected in the ample literature on
police interviewing techniques. That body of empirical research reveals that open questions
result in more accurate responses; leading and misleading questions have adverse effects on
accuracy; and multipart, rapid-fire and option-posing questions result in less accurate (and
sometimes more suggestible) responses. 66 Notably, these effects are worsened when the
witness is considered ‘vulnerable’.67 This body of empirical research has formed the basis for
the creation of evidence-based police interviewing protocols which aim to ensure interviews
are conducted in such a way that only the most reliable evidence is obtained.68 I propose that
the creation of such an evidence-base for cross-examination is critical to ensuring witnesses
provide the most reliable oral evidence they can in court.
3 Cross-Examination as to Credit
Cross-examination as to credit can influence the reliability of a witness’ testimony in two ways.
First, it can be used to make the witness appear untrustworthy and therefore result in the jury
believing any evidence given by the witness to be unreliable (when it is not). Second, it can be
used to make the witness feel uncomfortable, humiliated, frustrated or confused, leading to
the giving of inconsistent and inaccurate evidence.
Much of the empirical research in this area has not focused on cross-examination per se, but
on the effects of myths and stereotypes as well as issues going to a witness’ credit (such as his
or her morality or past criminal conduct) on jurors’ perceptions of the witness. Psychological
studies, for example, have shown that the decisions of mock jurors sitting on sexual assault or
rape cases are significantly influenced by whether the crime and victim conformed to ‘real
rape’ stereotypes.69 These stereotypes posit that a ‘real rape’ is one in which the defendant was
Kent H Marquis, James Marshall and Stuart Oskamp, ‘Testimony Validity as a Function of
Question Form, Atmosphere, and Item Difficulty’ (1972) 2(2) Journal of Applied Social
Psychology 167.
65 Wheatcroft and Woods (n 58); Georgina Gous and Jacqueline M Wheatcroft, ‘Directive Leading
Questions and Preparation Technique Effects on Witness Accuracy’ (2020) 10(1) SAGE Open 1.
66 See, eg, Gavin E Oxburgh, Trong Myklebust and Time Grant, ‘The Question of Question Types
in Police Interviews: A Review of the Literature from a Psychological and Linguistic Perspective’
(2010) 17(1) International Journal of Speech, Language and the Law 45; Stephanie J Sharman
and Martine B Powell, ‘A Comparison of Adult Witnesses’ Suggestibility Across Various Types of
Leading Questions’ (2011) 26(1) Applied Cognitive Psychology 48; Anne M Ridley, Fiona Gabbert
and David J La Rooy, Suggestibility in Legal Contexts: Psychological Research and Forensic
Implications (John Wiley & Sons Ltd, 2012). For a discussion of the literature on police
interviewing see Lorraine Hope and Fiona Gabbert, ‘Interviewing Witnesses and Victims’ in Neil
Brewer and Amy Bradfield Douglass (eds), Psychological Science and the Law (Guilford
Publications, 2019) 130.
67 See, eg, Katie L Maras and Rachel Wilcock, ‘Suggestibility in Vulnerable Groups: Witnesses with
Intellectual Disability, Autism Spectrum Disorder and Older People’ in Anne M Ridley, Fiona
Gabbert and David J La Rooy (eds), Suggestibility in Legal Contexts: Psychological Research and
Forensic Implications (John Wiley & Sons Ltd, 2012) 149.
68 Hope and Gabbert (n 66) 141–4.
69 For an overview of the research see Fiona Leverick, ‘What Do We Know about Rape Myths and
Juror Decision Making?’ (2020) 24(3) The International Journal of Evidence & Proof 255.
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a stranger, the victim fought back and was physically hurt, the victim reported the rape
promptly, and the victim was sexually inexperienced with a respectable lifestyle.70 Victims are
also expected to display mild emotion while in court (such as by being tearful or visibly upset).
The testimony of victims that do not conform to these myths tends to be treated with caution
by mock jurors, with victims perceived as less credible.71
Other empirical research has involved examination of court transcripts to determine what type
of questions are typically used to challenge a witness’ credibility and how the witness responds
to such questions. Research into the cross-examination of child witnesses, 72 for example,
shows that advocates rely on stereotypes about the developmental capacities of children,
tending to accuse child witnesses of being dishonest or poor eyewitnesses (arguing that
because of their age, they are unable to effectively perceive the event, distinguish between
fantasy and reality, remember the event correctly, communicate their memories to the court,
or are being coached by adults).73 Where this occurs, children have been shown to comply with
the questions asked or change their answers, especially when questioned about specific
inconsistencies in their testimony or on peripheral details. 74 Although not conducted in a
laboratory setting where witness accuracy could be assessed, this research indicates that crossexamining on issues going to the witness’ credit may not produce accurate or reliable
testimony.
4 Demeanour
Cross-examination is believed to be useful not just for assessing the content of a witness’
testimony, but also his or her demeanour when giving that evidence. The legal system
presumes that people (in criminal trials, fact-finders) are able to tell when another person is
lying based on their demeanour. It is commonly believed that visual cues such as gaze
aversion, fidgeting, blinking, gestures, head movement, postural shifts, and hand and feet
Ellison (n 1) 92.
Regina A Schuller et al, ‘Judgments of Sexual Assault: The Impact of Complainant Emotional
Demeanor, Gender, and Victim Stereotypes’ (2010) 13(4) New Criminal Law Review 759; Blake
M McKimmie, Barbara M Masser and Renata Bongiorno, ‘What Counts as Rape? The Effect of
Offense Prototypes, Victim Stereotypes, and Participant Gender on How the Complainant and
Defendant Are Perceived’ (2014) 29(12) Journal of Interpersonal Violence 2273; Louise Ellison
and Vanessa E Munro, ‘Better the Devil You Know? “Real Rape” Stereotypes and the Relevance of
a Previous Relationship in (Mock) Juror Deliberations’ (2013) 17(4) The International Journal of
Evidence & Proof 299; Louise Ellison and Vanessa E Munro, ‘Reacting to Rape: Exploring Mock
Jurors’ Assessments of Complainant Credibility’ (2008) 49(2) British Journal of Criminology
202; Louise Ellison and Vanessa E Munro, ‘Of “Normal Sex” and “Real Rape”: Exploring The Use
of Socio-Sexual Scripts in (Mock) Jury Deliberation’ (2009) 18(3) Social & Legal Studies 291.
72 For useful overviews on the empirical research in the field of the cross-examination of children
see Rachel Zajac, Sarah O’Neill and Harlene Hayne, ‘Disorder in the Courtroom? Child Witnesses
under Cross-Examination’ (2012) 32(3) Developmental Review 181; Rachel Zajac, ‘Investigative
Interviewing in the Courtroom: Child Witnesses under Cross-Examination’ in Ray Bull, Tim
Valentine and Tom Williamson (eds), Handbook of Psychology of Investigative Interviewing
(Wiley-Blackwell, 2009) 161; Joanne Morrison et al, ‘Communication and Cross-Examination in
Court for Children and Adults with Intellectual Disabilities: A Systematic Review’ (2019) 23(4)
International Journal of Evidence and Proof 366.
73 Zajac, O’Neill and Hayne (n 72); Mark Brennan, ‘The Battle for Credibility-Themes in the Cross
Examination of Child Victim Witnesses’ (1994) 7(1) International Journal for the Semiotics of Law
51; Zsófia A Szojka et al, ‘Challenging the Credibility of Alleged Victims of Child Sexual Abuse in
Scottish Courts.’ (2017) 23(2) Psychology, Public Policy, and Law 200; Hanna et al (n 45).
74 Szojka et al (n 73); Rachel Zajac and Paula Cannan, ‘Cross-Examination of Sexual Assault
Complainants: A Developmental Comparison’ (2009) 16(Sup 1) Psychiatry, Psychology and Law
s36; Rachel Zajac, Julien Gross and Harlene Hayne, ‘Asked and Answered: Questioning Children
in the Courtroom’ (2003) 10(1) Psychiatry, Psychology and Law 199.
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movements indicate that a person may be lying. 75 However, empirical research has
demonstrated that this is not the case, and that the ability to distinguish an honest person
from a dishonest person based on their demeanour sits at around 50%.76 Indeed, many visual
cues to deception, such as fidgeting, blushing and avoiding eye contact, are identical to
physical manifestations of stress (which would be expected in the stressful courtroom
environment).77 In reality, studies show that people are better at detecting deception through
auditory cues.78
5 Specific Classes of Witness
The foregoing discussion of empirical research into cross-examination indicates that certain
classes of witness may be more vulnerable to giving unreliable evidence when cross-examined,
particularly if commonly used techniques are applied. Because of their developmental
immaturity, children, for example, are generally thought to lack the linguistic, cognitive and
emotional capacities necessary to fully understand questions asked of them. 79 A similar
argument arises for persons with intellectual disabilities. Furthermore, those who do not
speak English as their first language generally lack the linguistic skills necessary to understand
and navigate cross-examination questioning. In the last few decades, sexual assault victims
have also been established as a special class of witness, the trauma of the event and the
particular kinds of questions asked during cross-examination (for example, those going to
credit) thought to place them at greater risk of giving inaccurate evidence. Even more recently,
DFV survivors have begun to arise as a specific class, owing to their unique experiences and
harms suffered.80 While there has been a growing body of literature on these classes in recent
years, they are in no way the only classes of witness that may be vulnerable to traditional crossexamination – other classes of witness may exist too. Furthermore, it is important to stress
that the way a witness is treated in court cannot (and should not) be based on whether he or
she falls within a particular class – the needs and capacities of each individual witness must
be the focus, with the class of witness used as a guide to how such witnesses may be questioned
reliably.
These classes of witness – children, intellectually impaired, sexual assault and DFV victims –
are usually collectively termed ‘vulnerable’ or ‘special’ witnesses and are often quoted in the
literature as feeling as though cross-examination was the worst aspect of giving evidence in
court.81 However, the state of empirical research into the effects of cross-examination on the
ability of witnesses falling within each of these named classes to give reliable evidence varies
widely. Considerable research has been conducted into how traditional cross-examination
techniques impact the testimony of children as well as what techniques should be used to
produce the most reliable evidence from that witness class. However, scarcely any empirical
Miron Zuckerman, Richard Koestner and Robert Driver, ‘Beliefs about Cues Associated with
Deception’ (1981) 6(2) Journal of Nonverbal Behavior 105; Michael J Saks and Barbara A
Spellman, The Psychological Foundations of Evidence Law (NYU Press, 2016) 124.
76 See, eg, Charles F Bond and Bella DePaulo, ‘Individual Differences in Detecting Deception’
(2008) 134 Psychological Bulletin 477; Charles F Bond and Bella DePaulo, ‘Accuracy of Deception
Judgments’ (2006) 10 Personality and Social Psychology Review 214; Saks and Spellman (n 75)
123; Aldert Vrij, ‘Why Professionals fail to Catch Liars and How They Can Improve’ (2004) 9 Legal
and Criminological Psychology 159; Olin Guy Wellborn, ‘Demeanour’ (1991) 76 Cornell Law
Review 1075.
77 Ellison (n 1) 23; Burton, Evans and Sanders (n 40) 16.
78 See, eg, Blake M McKimmie, Barbara M Masser and Renata Bongiorno, ‘Looking Shifty but
Telling the Truth: The Effect of Witness Demeanour on Mock Jurors’ Perceptions’ (2014) 21(2)
Psychiatry, Psychology and Law 297. Saks and Spellman (n 75) 124.
79 John P Schuman, Nicholas Bala and Kang Lee, ‘Developmentally Appropriate Questions for
Child Witnesses’ (1999) 25 Queen’s Law Journal 251.
80 Ellison (n 1) 18–9.
81 See generally Ellison (n 1) ch 2.
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research has been conducted into cross-examination and DFV survivors, particularly those
with psychological or neurological conditions such as PTSD and/or ABI. The next part will
examine the empirical research into cross-examination as it applies to these two witness
classes. It will demonstrate that, while progress is being made towards evidence-based crossexamination in some areas, there is a dearth of research in other important areas, making a
reliability revolution crucial.
V

CLASSES OF WITNESS: A CASE STUDY INTO THE STATE OF EMPIRICAL
RESEARCH ON CROSS-EXAMINATION

A Child Witnesses
Children may be called to testify as witnesses to crimes they observed or as victims of a crime
they experienced. Unsurprisingly, psychological research and interviews with child witnesses
reveal that cross-examination adversely affects the understanding and accuracy of the
testimony of children and adolescents, due to the type of questions asked, the manner in which
they are asked, and the language used. 82 Children frequently do not understand crossexamination type questions posed to them in research settings,83 and will often attempt to
answer ambiguous questions or questions that do not make sense in court.84 More generally,
children may simply fail to understand the meaning of words or sentences (particularly when
negatives are used), or ascribe different meanings to words than that intended by the
advocate.85 Furthermore, children questioned in a courtroom-like environment tend to be less
accurate in their responses than children questioned in a less stressful environment.86
Empirical research into the kinds of questions that facilitate understanding and accuracy
shows that children are most accurate when responding to open ended, free recall questions
compared to directive, leading and closed questions. 87 Research has focused on
‘developmentally appropriate questioning’ – questions that are simple grammatically, contain
only one idea, avoid complex vocabulary and legal terminology, are short, and are spoken
slowly, clearly and in a supportive (and non-intimidating) manner.88 Questioning in this way
promotes greater understanding by child witnesses and ensures their responses are as
accurate and reliable as possible.
See, eg, J W Turtle and G L Wells, ‘Children Versus Adults as Eyewitnesses: Whose Testimony
Holds Up Under Cross-Examination?’ in Robert N Sykes, Peter E Morris and Michael M Gruneberg
(eds), Practical Aspects of Memory: Current Research and Issues (John Wiley & Sons, 1988) 27;
Rachel Zajac and Harlene Hayne, ‘I Don’t Think That’s What Really Happened: The Effect of CrossExamination on the Accuracy of Children’s Reports (2003) 9(3) Journal of Experimental
Psychology 187; Jack and Zajac (n 58); Joyce Plotnikoff and Richard Woolfson, ‘“Kicking and
Screaming”: The Slow Road to Best Evidence’ in John R Spencer and Michael E Lamb (eds),
Children and Cross-Examination: Time to Change the Rules? (Hart, 2012) 21.
83 See, eg, Nancy Perry et al, ‘When Lawyers Question Children: Is Justice Served?’ (1995) 19(6)
Law and Human Behavior 609; Mark Brennan and Rosalin Brennan, Strange Language; Child
Victim Witnesses Under Cross-Examination (CSU Literary Studies Network, 1988).
84 Zajac, Gross and Hayne (n 74).
85 Schuman, Bala and Lee (n 79).
86 Karen J Saywitz and Rebecca Nathanson, ‘Children’s Testimony and Their Perceptions of Stress
In and Out of the Courtroom’ (1993) 17(5) Child Abuse & Neglect 613.
87 Michael E Lamb and Angèle Fauchier, ‘The Effects of Question Type on Self-Contradictions by
Children in the Course of Forensic Interviews’ (2001) 15(5) Applied Cognitive Psychology 483;
Helen R Dent and Geoffrey M Stephenson, ‘An Experimental Study of the Effectiveness of Different
Techniques of Questioning Child Witnesses’ (1979) 18(1) British Journal of Social and Clinical
Psychology 41; Plotnikoff and Woolfson (n 82).
88 Schuman, Bala and Lee (n 79). See also Gail S Goodman et al, ‘Children’s Testimony About a
Stressful Event: Improving Children’s Reports’ (1991) 1(1) Journal of Narrative and Life History
69.
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All Australian states and territories have recognised the issues children have with traditional
cross-examination and as a result have made reforms to the way children provide their
testimony to improve the quality of their evidence.89 In Queensland, for example, evidence of
children90 must be pre-recorded91 or, if this cannot occur, must be given at trial through an
audio-visual link or from behind a screen.92 When giving evidence, a child may have a support
person near him or her. 93 The court may also order that the public be excluded from the
courtroom when the child gives evidence or the videorecording is played. 94 In addition, the
child cannot be cross-examined by the accused.95 Similar measures exist in WA,96 SA,97 the
NT,98 NSW,99 Victoria,100 the ACT101 and Tasmania.102 WA, Victoria and the ACT also allow for
appointment of a communicator or intermediary who communicates and explains to the child
questions put to him or her as well as to the court the evidence given by the child.103

Various reports have been published on children giving evidence: see, eg, Australian Law Reform
Commission, Seen and Heard: Priority for Children in the Legal Process (ALRC Report No 84, 19
November 1997) ch 14 ‘Children’s Evidence’; Queensland Law Reform Commission, The Receipt
of Evidence by Queensland Courts: The Evidence of Children (QLRC Report No 55, June 2000).
Evidence legislation in Queensland, Tasmania and the NT includes provisions that explicitly
recognise that ‘children tend to be vulnerable in dealings with persons in authority’ and therefore
they should be given the benefit of special measures: Evidence Act 1977 (Qld) s 9E, Evidence
(Children and Special Witnesses) Act 2001 (Tas) s 3A and Evidence Act 1939 (NT) s 21D. These
three provisions (as well as Evidence (Miscellaneous Provision) Act 1991 (ACT) s 4A) also specify
principles the court must take into account when dealing with child witnesses, such as limiting the
distress or trauma suffered by the child and ensuring the child is not intimidated.
90 A child is a person under 16 years old: Evidence Act 1977 (Qld) s 21AD.
91 Ibid ss 21AB(a)(i), 21AK.
92 Ibid ss 21AB(a)(ii), 21AQ.
93 Ibid s 21AV.
94 Ibid s 21AU.
95 Ibid s 21N.
96 Evidence Act 1906 (WA) ss 106E (support person), 106G (cross-examination by accused),
106HB (video recording of evidence-in-chief), 106I (video recording of whole of evidence), 106N
(audio-visual link and screens). A child is anyone under 18 years old: s 106A.
97 Evidence Act 1929 (SA) ss 12 (support person for young children), 13A (measures available for
vulnerable witnesses include CCTV, video recording of evidence, screens, defendant excluded from
courtroom, support person, extra time, removal of wigs and gowns), 13B (cross-examination by
accused), 13C (video recording of evidence), 69 (clearing court). A child is anyone under 18 years
old, a ‘young child’ is anyone under 12 years old and a ‘vulnerable witness’ includes children under
16 years old: s 4.
98 Evidence Act 1929 (NT) ss 21A (measures available for vulnerable witnesses include audio-visual
link, screens, support person, exclusion of public from courtroom), 21E (video recording of
evidence), 21QA (cross-examination by accused). A child is anyone under 18 years old: s 21AA.
‘Vulnerable witnesses’ include children: s 21AB.
99 Criminal Procedure Act 1986 (NSW) ss 306U (video recording of evidence-in-chief), 306ZB
(CCTV), 306ZH (screens and planned seating arrangements), 306ZK (support person), 306ZL
(cross-examination by accused). ‘Vulnerable person’ includes a child: s 306M(1).
100Criminal Procedure Act 2009 (Vic) ss 367 (video recording of evidence-in-chief), 370 (video
recording of whole of evidence at special hearing). Child means anyone under 18 years old: s 3.
101 Evidence (Miscellaneous Provisions) Act 1991 (ACT) ss 9 (audio-visual link), 101 (support
person), 102 (closed court).
102 Evidence (Children and Special Witnesses) Act 2001 (Tas) ss 4 (support person), 5 (prior
statements admissible), 6 (video recording of whole of evidence at special hearing), 6B (audiovisual link), 8A (cross-examination by accused). A child is anyone under 18 years old: s 2.
103 Evidence Act 1906 (WA) s 106F; Criminal Procedure Act 2009 (Vic) ss 389I, 389K; Evidence
(Miscellaneous Provisions) Act 1991 (ACT) ss 4AI, 4AJ, 4AM.
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Although these measures may reduce the distress or trauma suffered by children who give
evidence, they do not exclude cross-examination altogether or alter the way in which it is
conducted in any significant way – children must still be cross-examined if they give evidence
via audio-visual link or have their evidence pre-recorded, and they must still be questioned if
they give their evidence through a communicator or intermediary. Only in Victoria and the
ACT do provisions exist permitting ‘ground rules hearings’ – hearings during which the court
can make directions about how a witness can be questioned. 104 While in the ACT these
hearings are available where the court is satisfied that to do so would be in the interests of
justice, 105 in Victoria they only apply to cases involving sexual offences, family violence
offences or injuries or threats of injuries to the witness, when the witness is a child or has a
cognitive impairment.106 Furthermore, such hearings are not available Australia-wide. This
means there is still potential for children to be questioned using unreliable techniques.
However, although not found in law, best practice guidelines for the cross-examination of
child witnesses do exist in Australia.107 The vast majority of recommendations are based on
the results of empirical research and include such things as using simple, common words; only
asking one short question at a time; ensuring questions only contain one idea; avoiding the
use of negatives and leading, suggestive, closed or ‘tag’ questions (preferring open questions);
using signposting and the active voice; using the child’s words and asking questions from the
child’s point of view; and ensuring questions are not asked in an intimidating manner.
Certainly, for child witnesses being cross-examined, the reliability revolution has already
begun. This is more than can be said for another class of witness, DFV survivors.
B Domestic and Family Violence Survivors
While DFV can be committed against both women and men (by women and men), it is
considered by scholars to be gendered, with research indicating that men principally
perpetrate this type of violence against women. 108 It is often part of a complex pattern of
abusive behaviours and can include physical violence, sexual abuse, economic abuse,
psychological abuse and damage to property, amongst other forms of abuse. 109 From a legal
perspective, DFV is unique in that it can involve conduct constituting different criminal
offences. Some of these offences include assault, stalking, manslaughter, murder, sexual
assault and non-fatal strangulation (‘NFS’). Because of the nature of the abuse suffered and
(often) the prolonged period of time over which the abuse is perpetrated, victims may acquire
various psychological or neurological conditions, such as trauma (which may be so severe as
to constitute complex trauma or even PTSD) or ABI. 110 Psychological and neurological
Criminal Procedure Act 2009 (Vic) s 389E; Evidence (Miscellaneous Provisions) Act 1991
(ACT) s 4AF.
105 Evidence (Miscellaneous Provisions) Act 1991 (ACT) s 4AB.
106 Criminal Procedure Act 2009 (Vic) s 389A.
107 See, eg, Australasian Institute of Judicial Administration, Bench Book for Children Giving
Evidence in Australian Courts (Bench Book, March 2020); Government of Western Australia,
Equal Justice Bench Book (Bench Book, November 2009); District Court of Western Australia,
Guidelines for Cross-Examination of Children and Persons Suffering a Mental Disability,
Circular to Practitioners (No CRIM 2010/1, 8 September 2010).
108 Renata Alexander, ‘Women and Domestic Violence’ in Patricia Easteal (ed), Women and the
Law in Australia (2010, LexisNexis Butterworths) 152, 152; see generally Evan Stark, Coercive
Control: The Entrapment of Women in Personal Life (Oxford University Press, 2007).
109 National Domestic and Family Violence Bench Book (Bench Book, June 2020) pt 3.1
<https://dfvbenchbook.aija.org.au/contents>.
110 See, eg, Katherine M Iverson, Christina M Dardis and Terri K Pogoda, ‘Traumatic Brain Injury
and PTSD Symptoms as a Consequence of Intimate Partner Violence’ (2017) 74 Comprehensive
Psychiatry 80; Ohio Domestic Violence Network, Working with Brain Injuries and Mental Health
in Domestic Violence Programs: Findings from the Field (Report, August 2020); Darshini Ayton,
Elizabeth Pritchard and Tess Tsindos, ‘Acquired Brain Injury in the Context of Family Violence: A
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disorders such as these greatly impact on victims’ cognitive capacities (such as their
comprehension, memory and attention), which can have significant effects on their ability to
engage with police investigators, tell their story in court, and withstand traditional crossexamination techniques.111
A diagnosis of PTSD under the Diagnostic and Statistical Manual of Mental Disorders-5
requires:
•

Exposure to actual or threatened death, serious injury or sexual violence (the
‘traumatic event’);

•

Intrusion symptoms, including recurrent, involuntary and intrusive distressing
memories or dreams of the traumatic event, flashbacks, and psychological
distress at exposure to cues related to the event;

•

Avoidance symptoms, including avoidance of distressing memories, thoughts or
feelings associated with the event;

•

Negative alterations in cognition and mood, including an inability to remember
aspects of the traumatic event, negative beliefs about oneself or others, self-blame
for the event, persistent negative emotional state, and detachment from others;

•

Alterations in arousal and reactivity, including irritation and anger, recklessness,
hypervigilance, exaggerated startle response, problems concentrating, and sleep
disturbances; and

•

These symptoms last more than one month.

Memories associated with the traumatic event are abnormal – they are not stored in verbal,
linear narrative form but as wordless sensations and images whose aspects are dissociated
from each other. 112 This makes it extremely difficult to accurately, comprehensively and
consistently recall and explain the event, which significantly impacts on the ability of DFV
victims suffering from PTSD to testify in court.113 Other symptoms of PTSD may also adversely
Systematic Scoping Review of Incidence, Prevalence, and Contributing Factors’ (2019) Trauma,
Violence, & Abuse; Trish J Smith and Courtney M Holmes, ‘Assessment and Treatment of Brain
Injury in Women Impacted by Intimate Partner Violence and Post-Traumatic Stress Disorder’
(2018) 8(1) The Professional Counselor 1, 2–3; Mary Ann Dutton and Lisa A Goodman,
‘Posttraumatic Stress Disorder among Battered Women: Analysis of Legal Implications’ (1994)
12(3) Behavioral Sciences & the Law 215; L M Howard et al, ‘Domestic Violence and Severe
Psychiatric Disorders: Prevalence and Interventions’ (2010) 40(6) Psychological Medicine 881;
Cathy Humphreys and Ravi Thiara, ‘Mental Health and Domestic Violence: “I Call It Symptoms of
Abuse”’ (2003) 33(2) British Journal of Social Work 209; Loring Jones, Margaret Hughes and
Ulrike Unterstaller, ‘Post-Traumatic Stress Disorder (PTSD) in Victims of Domestic Violence: A
Review of the Research’ (2001) 2(2) Trauma, Violence, & Abuse 99; Michael Salter et al, “A Deep
Wound Under my Heart”: Constructions of Complex Trauma and Implications for Women’s
Wellbeing and Safety from Violence (Research Report Issue 12, May 2020).
111 See Epstein and Goodman (n 61); Jennifer J Vasterling, Richard A Bryant and Terence M Keane
(eds), PTSD and Mild Traumatic Brain Injury (The Guilford Press, 2012), 23, 26, 63, 71.
112 Judith Herman, Trauma and Recovery: The Aftermath of Violence – From Domestic Abuse to
Political Terror (BasicBooks, 1997) 37–8; Charlotte Bishop and Vanessa Bettinson, ‘Evidencing
Domestic Violence, Including Behaviour That Falls under the New Offence of “Controlling or
Coercive Behaviour”’ (2018) 22(1) The International Journal of Evidence & Proof 3, 157;
Vasterling et al (n 111) 89. But note coherence of memories may depend on the conditions under
which a memory is retrieved, such as whether the person is asked specific questions in relation to
the memory or simply asked to describe what happened: Andrea Taylor et al, ‘Judgments of
Memory Coherence Depend on the Conditions Under Which a Memory Is Retrieved, Regardless
of Reported PTSD Symptoms’ (2020) Journal of Applied Research in Memory and Cognition.
113 Herman (n 112) ch 2; Bishop and Bettinson (n 112) 15–7; Epstein and Goodman (n 61).
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affect the victim’s testimony – recollection of events or seeing the defendant again may trigger
flashbacks in court, causing the victim to breakdown or be unable to complete her testimony;
the victim may be suffering from amnesia and simply not remember what happened; or the
victim may testify in a flat, emotionless manner or, conversely, become extremely emotional
or angry. 114 Defence counsel may use these very symptoms against the victim in crossexamination to show she is lying, mistaken or unreliable as a witness.115 As Epstein points out,
‘[the] symptoms of their trauma – the reliable indicators that abuse has in fact occurred – are
perversely wielded against their own credibility in court’.116
ABI refers to injury to the brain that occurs after birth. It may be traumatic (‘TBI’) – the injury
is caused by external force to the head, neck or face – or non-traumatic – caused by an internal
factor, such as lack of oxygen to the brain (through, for example, strangulation).117 ABI can
result in a variety of physical, cognitive and behavioural changes, such as vision and hearing
disturbances, chronic pain, speech impairments, fatigue, problems with memory and
concentration, long-term cognitive impairment, difficulties with goal-setting and assessing
consequences, inappropriate behaviour, irritability or aggression, and psychiatric disorders.118
Like the symptoms of PTSD, these symptoms (particularly those that affect cognition) can
have serious effects on a victim’s ability to testify effectively in court. On the stand, victims
may appear confused or uncertain; comply with the examiner’s suggestions; be unable to recall
events, logically articulate what occurred or answer the question asked; or fatigue rapidly and
fail to finish their testimony. 119 Again, during cross-examination, defence counsel may use
such reactions to establish the victim as unreliable or dishonest.
A prime example of DFV conduct that can result in both PTSD and ABI is non-fatal
strangulation. Strangulation involves external compression of the neck that impedes oxygen
to or from the brain by preventing blood flow or breathing. 120 Unconsciousness may occur
within seconds and death within minutes.121 Not only would this be a sufficiently traumatic
event to trigger PTSD, the very act of impeding oxygen to the brain almost certainly causes
some form of ABI (and may also result in other serious physical injuries, such as stroke,
pulmonary edema, paralysis or internal injuries causing delayed death).122
Vasterling et al (n 111) 72–3; Herman (n 112) ch 2; Bishop and Bettinson (n 112) 15–7; Epstein
and Goodman (n 61).
115 See, eg, Douglas (n 53) 351.
116 Epstein and Goodman (n 61) 422.
117 Ibid.
118 Ibid 5–6; Kathleen Monahan, ‘Intimate Partner Violence (IPV) and Neurological Outcomes: A
Review for Practitioners’ (2019) 28(7) Journal of Aggression, Maltreatment & Trauma 807, 812–
3; Jacquelyn C Campbell et al, ‘The Effects of Intimate Partner Violence and Probable Traumatic
Brain Injury on Central Nervous System Symptoms’ (2018) 27(6) Journal of Women’s Health 761;
Jeffrey T Barth et al., 'Mild Traumatic Brain Injury: Definitions' in Gerald Young, Andrew W Kane
and Keith Nicholson (eds), Psychological Knowledge in Court: PTSD, Pain, and TBI (Springer,
2006) 271, 277.
119 Epstein and Goodman (n 61) 408.
120 Gael B Strack and Casey Gwinn, ‘On the Edge of Homicide: Strangulation as a Prelude’ (2011)
26 Criminal Justice 32, 33; Adam J Pritchard, Amy Reckdenwald and Chelsea Nordham, ‘Nonfatal
Strangulation as Part of Domestic Violence: A Review of Research’ (2017) 18(4) Trauma, Violence
and Abuse 407, 410.
121 Strack and Gwinn (n 120) 33.
122 Andi Foley, ‘Strangulation: Know the Symptoms, Save a Life’ (2015) 41(1) Journal of
Emergency Nurses 89, 89–90; Strack and Gwinn (n 120) 33-5; Heather Douglas and Robin
Fitzgerald, ‘Strangulation, Domestic Violence and the Legal Response’ (2014) 36 Sydney Law
Review 231, 233; Dean A Hawley, George E McClane and Gael B Strack, ‘A Review of 300
Attempted Strangulation Cases Part III: Injuries in Fatal Cases’ (2001) 21(3) The Journal of
Emergency Medicine 317, 31920; Pritchard et al (n 120) 410, 413; Manisha Joshi, Kristie A Thomas
and Susan B Sorenson, ‘“I Didn’t Know I Could Turn Colors”: Health Problems and Health Care
Experiences of Women Strangled by an Intimate Partner’ (2012) 51(9) Social Work in Health Care
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NFS is now an offence in many Australian states and territories.123 However, often there will
be no external evidence of any injury following strangulation, 124 or injuries may only arise
hours or days after the event.125 Furthermore, women who have been strangled may not be
aware of the serious and potentially deadly consequences of what they have experienced, and
therefore delay obtaining medical assistance or reporting the event to police.126 Hence, issues
may arise with the collection and/or availability of physical evidence necessary to prosecute a
case of NFS. This means prosecutions of NFS often rely on the testimony of the victim, so it is
crucial that examination-in-chief and, in particular, cross-examination produce reliable
evidence on which fact-finders can base their decisions. Unreliable questioning techniques
may make the NFS victim (who is suffering from PTSD and/or ABI) incorrectly appear
dishonest or unreliable which, ultimately, could be a significant barrier to the prosecution of
NFS cases.
Despite the significant impact of PTSD and ABI symptoms on DFV victims’ ability to give their
best evidence, there is a dearth of empirical research into how traditional cross-examination
techniques affect the reliability of evidence obtained from victims suffering from one of these
conditions, let alone those who suffer from both conditions. 127 Indeed, Ellison and Munro
highlight that there has been a marked absence of discussions surrounding the ways in which
the additional stressors associated with cross-examination might undermine the quality of
evidence given by witnesses with PTSD. 128 One psychological study revealed that crossexamination of participants who viewed a graphic car accident on film (intended to be akin to
a traumatic memory) was suggestive enough to induce participants to change their answers.129
However, this study did not look specifically at persons actually suffering from PTSD.
It is possible to infer from the research on adult witnesses generally, as well as child witnesses,
that traditional cross-examination techniques would not produce reliable evidence from DFV
witnesses with PTSD and/or ABI. However, this has not been confirmed with empirical
research – it is possible that this witness class reacts differently to cross-examination
compared to robust adult witnesses and child witnesses due to the unique nature of their
798, 806; Kathleen Monahan, Archana Purushotham and Anat Biegon, ‘Neurological Implications
of Nonfatal Strangulation and Intimate Partner Violence’ (2019) 14(3) Future Neurology.
123 See Criminal Code Act 1899 (Qld) s 315A; Crimes Act 1900 No 40 (NSW) s 37; Crimes Act 1900
(ACT) ss 27 and 28; Criminal Law Consolidation Act 1935 (SA) s 20A; Criminal Code Act
Compilation Act 1913 (WA) s 298.
124 Hawley et al (n 122) 317; Strack and Gwinn (n 120) 33; Nancy Glass et al, ‘Non-Fatal
Strangulation is an Important Risk Factor for Homicide of Women’ (2008) 35(3) Journal of
Emergency Medicine 329, 333.
125 Hawley et al (n 122) 320; Douglas and Fitzgerald (n 122) 235.
126 Pritchard et el (n 120) 408; Allison Turkel, ‘Understanding, Investigating and Prosecuting
Strangulation Cases’ (2007) 41 Prosecutor 20, 22; Ohio Domestic Violence Network (n 103) 9–10;
Shireen S Rajaram et al, ‘Intimate Partner Violence and Brain Injury Screening’ [2020] Violence
Against Women 1, 3.
127 Indeed, very little research has investigated the interplay of PTSD and ABI in the context of DFV
generally: see, eg, Ayton, Pritchard and Tsindos (n 110) 12; Laura E Kwako et al, ‘Traumatic Brain
Injury in Intimate Partner Violence: A Critical Review of Outcomes and Mechanisms’ (2011) 12(3)
Trauma, Violence, & Abuse 115, 119; Kathleen Monahan, ‘Intimate Partner Violence (IPV) and
Neurological Outcomes: A Review for Practitioners’ (2019) 28(7) Journal of Aggression,
Maltreatment & Trauma 807, 813. See generally Vasterling, Bryant and Keane (n 111); Meaghan
L O'Donnell et al, 'Posttraumatic Disorders Following Injury: Assessment and Other Methodlogical
Considerations' in Gerald Young, Andrew W Kane and Keith Nicholson (eds), Psychological
Knowledge in Court: PTSD, Pain, and TBI (Springer, 2006) 70, 75.
128 Ellison and Munro (n 53) 192.
129 Daisy A Segovia, Deryn Strange and Melanie KT Takarangi, ‘Trauma Memories on Trial: Is
Cross-Examination a Safeguard against Distorted Analogue Traumatic Memories?’ (2017) 25(1)
Memory 95.
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vulnerability. More concerningly, no empirical research exists examining how to obtain the
most reliable evidence from such witnesses during cross-examination (in contrast to the
research on child witnesses). One barrister has recommended that witnesses suffering from
TBI or certain psychiatric conditions should be allowed to tell their whole story in their own
words with minimal interference during cross-examination, with unambiguous questions kept
within their level of understanding.130
In relation to NFS victims, the California District Attorneys Association has cautioned against
asking chronology-related questions, instead questioning using open-ended non-leading
questions and focusing on the victim’s thoughts, emotions and sensory information.131
Furthermore, no evidence-based best practice guidelines exist for the cross-examination of
DFV survivors suffering from PTSD and/or ABI. Some guidelines exist in relation to
vulnerable witnesses generally or witnesses with cognitive impairments (which sometimes
includes witnesses with ABI),132 but these do not address the specific problems faced by DFV
survivors with PTSD and/or ABI during cross-examination (and are not all based on empirical
research).
Much of the research in this area of neuropsychology surrounds how experts should give their
evidence, or how these cognitive conditions affect the defendant.133 As McGorrery’s study of
Australian case law indicates, there has been very little acknowledgement of what problems
victims with PTSD face in court (let alone those suffering from ABI).134

Keith Rewell, ‘The Ethics of Acting for the Most Vulnerable’ [2010] (99) Precedent 10.
California District Attorneys Association, Investigation and Prosecution of Strangulation Cases
(Report, 2020) 53–5.
132 See, eg, Judicial College of Victoria, Disability Access Bench Book (Judicial College of Victoria,
2016); Judicial Commission of New South Wales, Local Court Bench Book (Judicial Commission
of New South Wales, 2019) [10-000] ‘Evidence from Vulnerable Persons’; Government of South
Australia, Supporting Vulnerable Witnesses in the Giving of Evidence: Guidelines for Securing
Best Evidence (Report, 2017); The Advocate’s Gateway, General Principles from Research, Policy
and Guidance: Planning to Question a Vulnerable Person or Someone with Communication
Needs (Toolkit 2, 2 September 2019).
133 See, eg, Russell L Adams and Eugene J Rankin, ‘A Practical Guide to Forensic
Neuropsychological Evaluations and Testimony’ in Russell L Adams et al (eds), Neuropsychology
for Clinical Practice: Etiology, Assessment, and Treatment of Common Neurological Disorders
(American Psychological Association, 1996) 455.
134 Paul McGorrery, ‘Judicial Recognition of PTSD in Crime Victims: A Review of How Much
Credence Australian Courts Give to Crime-Induced PTSD’ (2016) 24(2) Journal of Law and
Medicine 478. Most commentary on PTSD and victims relates to diagnoses of PTSD for the purpose
of establishing causality in tort or similar actions: see, eg, Young, Kane and Nicholson (n 120).
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While in Queensland, 135 WA, 136 SA, 137 the NT, 138 NSW, 139 Victoria, 140 the ACT 141 and
Tasmania142 some special measures provisions are open to DFV survivors generally as well as
those survivors suffering from PTSD and/or ABI, the same issues arise as with child witnesses
– witnesses must still be questioned in some form. Furthermore, while these measures aim to
address the trauma and distress suffered by DFV victim-witnesses, almost all do not address
the issues that arise as a result of how witnesses are questioned.
Only in Victoria (if the family violence victim has a cognitive impairment) and the ACT (if in
the interests of justice) are courts given the discretion to hold ground rules hearings,143 and in
‘Special witnesses’ include domestic violence victims, persons likely to suffer severe emotional
trauma, and persons who would likely be disadvantaged as a witness due to a mental or intellectual
impairment: Evidence Act 1977 (Qld) s 21A(1). Special measures available include exclusion of the
defendant and/or public from the courtroom, audio-visual link, support persons, video recording
of evidence, rest breaks, use of simple questions, and questions limited by time: s 21A(2).
136 ‘Special witnesses’ include persons likely to suffer severe emotional trauma, be intimidated or
distressed, or unlikely to give evidence satisfactorily by reason of mental impairment: Evidence
Act 1906 (WA) s 106R(3). Special measures available include support persons, communicator,
video recording of evidence, audio-visual link, and screens: ss 106R(4), 106RA, 106N.
137 ‘Vulnerable witnesses’ include persons with a cognitive impairment and victims who would be
specially disadvantaged if not treated as a vulnerable witness: Evidence Act 1929 (SA) s 4(1).
Special measures include CCTV, video recorded evidence, screens, exclusion of the defendant from
the courtroom, support persons, extra time, removal of wigs and gowns, an order that evidence be
taken in a particular way, and recorded statements to police: ss 13A, 13BB, 13C.
138 ‘Vulnerable witnesses’ include domestic violence victims and persons with a cognitive
impairment or intellectual disability: Evidence Act 1939 (NT). Special measures available include
audio-visual link, screens, support persons, exclusion of the public from the courtroom, video
recording of evidence, and recorded statements to police: ss 21A, 21E, 21H.
139 ‘Vulnerable persons’ include people with cognitive impairments (ie, intellectual disabilities,
developmental disorders, neurological disorders, dementia, severe mental illness, and brain
injuries): Criminal Procedure Act 1986 (NSW) s 306M. Special measures include admissibility of
previous representations, video recorded evidence-in-chief, CCTV, screens, planned seating
arrangements, support persons, recorded statements to police, proceedings in camera, and audiovisual link: ss 306S, 306U, 306ZB, 306ZH, 306ZK, 289F, 289U, 289V.
140 Special measures available during family violence offence proceedings include CCTV, screens,
support persons, exclusion of certain persons from court, removal of robes, seating of legal
practitioners during questioning, and recorded statements to police: Criminal Procedure Act 2009
(Vic) ss 360, 387E. If the witness during a family violence offence proceeding has a cognitive
impairment, special measures include video recording of evidence-in-chief, ground rules hearings,
and intermediaries: ss 367, 389E, 389I, 389K.
141 ‘Vulnerable adults’ include persons with a vulnerability that is likely to affect their ability to give
evidence and persons likely to suffer severe emotional trauma or be intimidated or distressed by
giving evidence; ‘intellectually impaired’ persons include people with a cognitive impairment
arising from an ABI or neurological disorder; ‘witness with a disability’ is a witness with a mental
or physical disability that affects their ability to give evidence: Evidence (Miscellaneous
Provisions) Act 1991 (ACT) s 42. Special measures include audio-visual link, screens, support
persons, closed court, video recording of police interview as evidence-in-chief, recorded
statements to police, ground rules hearings, and intermediaries: ss 4AB, 4AF, 4AI, 4AJ, 47, 49, 50,
52, 68, 81B.
142 ‘Special witnesses’ include domestic violence victims, persons likely to suffer severe emotional
trauma or intimidation, and persons who would likely be disadvantaged as a witness due to a
mental or intellectual impairment: Evidence (Children and Special Witnesses) Act 2001 (Tas) s 8.
Special measures include support persons, audio-visual link, admissibility of previous statements,
video recording of evidence at a special hearing, exclusion of certain persons from the courtroom:
s 8(2).
143 Criminal Procedure Act 2009 (Vic) ss 389A, 389B, 389E; Evidence (Miscellaneous Provisions)
Act 1991 (ACT) ss 4AB, 4AF.
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Queensland are courts given the discretion to make an order that questions be kept simple for
special witnesses. 144 As Bishop and Bettinson highlight in relation to similar measures in
England and Wales, special measures may not be sufficient to overcome the fear many victims
of DFV have of being cross-examined, resulting in such witnesses refusing to testify.145 Some
academics have advocated for the increased use of pre-trial preparation of such witnesses for
cross-examination,146 but empirical research indicates that this may not improve the reliability
of evidence obtained.147
VI EXTENDING THE RELIABILITY REVOLUTION TO CROSS-EXAMINATION
So, what is the current state of empirical research into cross-examination and how has the
research that has been conducted to date been translated into legal practice? While some
aspects of cross-examination have received significant attention by researchers, others have
scarcely been looked at. Much research has been conducted into the effects of stress and
techniques such as complex language and coercive questioning on the reliability of witness
testimony. However, this research has not always been extended to classes of witness that may
find traditional cross-examination challenging, such as DFV survivors. Nor have the results of
this research been effectively reflected in the law – robust witnesses are still required to give
oral evidence in court and are allowed to be questioned using these traditional techniques
(unless the court exercises its discretion to disallow improper questions). Current empirical
research has also not effectively addressed issues such as rapid and repetitive questioning or
the effects of cross-examination as to credit on the accuracy of testimony elicited.
Furthermore, with the exception of child witnesses, there is a dearth of empirical research into
what sort of techniques actually produce reliable evidence – for witnesses generally as well as
vulnerable classes such as DFV survivors. While some legal reforms have been introduced in
Australia for children and other vulnerable witnesses, they predominantly focus on reducing
the trauma and distress associated with testifying rather than addressing issues that
specifically arise with cross-examination. Only the discretionary ground rules hearings in
Victoria (which are of limited application) and the ACT, as well as the guidelines for
questioning child witnesses, acknowledge and address these issues. If cross-examination is to
retain its central role in the adversarial trial, fairness requires that the techniques used in all
jurisdictions actually produce reliable evidence, no matter who the witness is. Although some
progress has been made towards reliable cross-examination, more can and needs to be done.
The forensic sciences have shown us that it is possible – it is time for the reliability revolution
to take hold within the sphere of cross-examination.
What would this new reliability revolution look like? A multidisciplinary approach will be key.
Developing techniques to produce reliable evidence should proceed in two stages – first,
development of proposed techniques based on theory, and second, empirical testing of those
techniques for reliability in practice using large-scale repeatable experimental designs. To
ensure fairness for the accused, however, any techniques developed must also operate to
effectively test the witness’ evidence. It is crucial that experts in language and communication,
such as linguists, play a central role in question and technique development. Psychologists and
other medical professionals, such as neurologists and psychiatrists, may also be necessary to
advise on what techniques would be appropriate, particularly when developing questioning
methods for classes of vulnerable witnesses. Empirically testing techniques for reliability
(both proposed new techniques and techniques already in use) will largely fall into the hands
of psychologists and linguists who are able to assess the effects of the techniques on, for
example, the comprehension of the witness and the reliability of their account under
Evidence Act 1977 (Qld) s 21A(2)(f)(ii).
Bishop and Bettinson (n 112) 7.
146 See, eg, Louise Ellison, ‘Witness Preparation and the Prosecution of Rape’ (2007) 27(2) Legal
Studies 171; Ellison and Munro (n 53) 193.
147 Gous and Wheatcroft (n 65).
144
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courtroom-like conditions. Empirical testing should also be extended to investigating how
reliable and credible fact-finders perceive witnesses to be when these techniques are used.
While difficulties may arise designing experiments that genuinely replicate the courtroom
environment with its attendant stressors, experiments utilising mock jurors and mock crossexamination are widely used by academics working in the field of psychology and law. While
such experiments may not be completely ecologically valid, they still provide useful
information and are ethically the closest way to engage in courtroom-related experimental
research. Suggestions for detailed experimental designs are beyond the scope of this article.
However, as the forensic sciences have shown us and as the legal system has experienced in
relation to empirical research on certain cross-examination techniques and robust witnesses,
further issues may arise with translating the results of this empirical research into practice.
Education of legal professionals and advocacy for reform will therefore be key to ensuring
cross-examination is grounded in empirical evidence. Until then, fact-finders should be made
aware of the potential limitations of cross-examination, just as they are told of error rates for
forensic science methods. The courts cannot leave such issues to the jury to determine because
the majority of fact-finders would not be aware of how cross-examination can produce
unreliable evidence. To make a rational decision, jurors must possess all information relevant
to their decision, especially information that they would be unaware of.148
A further issue arises with the possibility that once empirical research has been conducted,
lawyers will intentionally use those techniques shown to be unreliable, knowing that in doing
so, there is a good chance they will discredit the witness or create reasonable doubt about their
testimony. This is antithetical to ensuring witnesses are treated fairly and, indeed, to a fair
trial. While protections for the defendant are fundamental to criminal trials (as seen through,
for example, the presumption of innocence and the standard of proof of beyond reasonable
doubt), trials will not be fair to any party where the very evidence on which fact-finders base
their decision is not reliable. Ensuring that only reliable methods are used in no way violates
rights of the defendant; rather, it safeguards the integrity of the trial. A fundamental culture
change within the legal profession will be necessary to ensure lawyers and judges understand
the importance of, and utilise, evidence-based cross-examination techniques. In this respect,
professional bodies, such as the Bar Association, will have a crucial role to play in educating
legal personnel.
The law has long been an insulated profession, relying on its own intuitions and historical
practices. Where new, evidence-based information comes to light, however, tradition and
precedent are no reason to continue doing things the same way. As Martire and Edmond
conclude in relation to the forensic sciences, ‘[as] a general principle, courts should not allow
or persist with practices that are inconsistent with mainstream scientific knowledge’.149 The
forensic sciences have brought to light the importance of reliability, particularly when those
sciences are applied to the law. But reliability is in no way restricted to the presentation of
expert scientific evidence in court. Any technique used to produce or test evidence must be
reliable, especially when justice for the victim or the liberty of the accused is at stake. Indeed,
the concept of reliability is not foreign to the law – evidence law is based on the underlying
principle that only the most reliable information should be made available to fact-finders to
ensure that they do not make erroneous decisions.150 As such, many of the rules of evidence
operate to exclude unreliable evidence, for example, the rule against hearsay 151 and the
discretionary rule to exclude evidence where its probative value is outweighed by unfair
Edmond (n 23).
Martire and Edmond (n 11) 998.
150 Langbein (n 39); John H Langbein, ‘The English Criminal Trial Jury on the Eve of the French
Revolution’ in Duncker & Humblot (1987) 28 ('English Criminal Trial Jury').
151 Langbein, ‘English Criminal Trial Jury’ (n 138); Ligertwood and Edmond (n 40) ch 7; Saks and
Spellman (n 75) 184–5.
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prejudice to the defendant.152 In the same way the law approaches other unreliable evidence,
certain cross-examination techniques should not be used to test evidence if they produce
evidence that is not reliable. As cross-examination and the centrality of oral evidence in
adversarial trials appears to be here to stay, now is the time to extend the reliability revolution
to cross-examination and, perhaps, other aspects of criminal trials too.
***

152

Saks and Spellman (n 75) ch 2.
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The Use of International Soft Law for Corporate Social
Responsibility Reporting in the Retail Industry: A Study of
Four Major Retailers in the Asia-Pacific
Benedict Sheehy, Widya Tuslian and Luther Lie*
There are significant investments in and aspirations placed upon international soft
law, including particularly, the regulation of multinational enterprises. Retailers,
although at the apex of the world’s manufacturing, are understudied in this regard.
Asia, as the most populous continent, is a major producer and consumer of goods and
services. Taking an international legal sociological perspective, this study examines
the reported use of six major international soft law instruments: SDGs, UN’s Global
Compact, ISO 26000, SA 8000, ISO 14000/14001, and GRI in four multi-national
retail enterprises in Asia. Using a case study method, the current study contributes to
understanding of these instruments and their aims in the Asia-Pacific region. This
study is important because of the increasing importance of soft-law, as pressure on
businesses to develop and implement corporate social responsibility in Asia. Retailers
in particular are expected to behave responsibly, provide sustainable products and
services to their consumers and persuade or pressure their suppliers to operate
sustainably. They are, therefore, in a unique position to disseminate sustainability.
Further, because of their significant social and environmental footprints in addition
to their size, their participation in international soft law regimes is critical to the
regimes’ success.

I Introduction
International business law as applicable to private actors, unlike international public law of
the nation-states, is largely soft law. International soft law, as discussed in detail below, can
be conceived of as a set of norms agreed upon by non-state entities. They are often the product
of private organisations seeking to achieve particular ends that a) are not or cannot be
legislated for various reasons including problems of jurisdictional extra-territoriality and b)
will not be produced by operation of markets or other institutions. Among the various soft law
initiatives is an array of soft law instruments attempting to leverage business power for
broader social goals under the umbrella term, corporate social responsibility (CSR). 1 As
Branson stated over two decades ago “at the level of large publicly held and multinational
corporations, a principal determinant of corporate behaviour has become "soft law" rather
than law itself. Soft law may find its genesis in statements of what the law should be but more
often finds its source in items that are not law-related at all or only tangentially so, such as
statements or codes of good or recommended governance practices...” 2 While advances in
certain areas like human rights through the due diligence process have occurred,3 for the most
part, this state of affairs prevails in countries and businesses around the globe.
* Benedict Sheehy, BTh Eastern, MA Wilfrid Laurier, JD Windsor, MA McMaster, LLM
University of Queensland, PhD Australian National University, Associate Professor of Law,
Canberra Law School, University of Canberra; Widya Tuslian, LLB University of Indonesia, LLM
Maastricht University, Lecturer-Senior Researcher, Faculty of Law-Djokosoetono Research
Center, University of Indonesia; Luther Lie, LLB University of Indonesia Researcher in Law,
Economics, and Business, Universitas Indonesia Faculty of Law.
1 Benedict Sheehy, 'Defining CSR: Problems and Solutions' (2015) 131(3) Journal of Business
Ethics 625.
2 Douglas M. Branson, 'Teaching comparative corporate governance: the significance of "soft law"
and international institutions' (Pt Georgia Law Review Association Inc) (2000) 34(2) Georgia law
review 669, 670.
3 Anita Ramasastry, 'Corporate social responsibility versus business and human rights: Bridging
the gap between responsibility and accountability' (2015) 14(2) Journal of Human Rights 237.
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Many of these instruments do not sit comfortably on one side or the other of the public-private
dichotomy.4 Rather, multi-stakeholder initiatives abound around the globe and among a wide
range of industries.5 These multi-stakeholder initiatives have considerable variance in their
success.6 Indeed, a study of their effectiveness in terms of implementation is a broad matter
of concern.7 Although there is a variety reasons for their effectiveness or lack thereof,8 there is
reason to believe that they have had a positive impact on improving sustainability.9 They range
from industry led initiatives such as the Forestry Stewardship Council and Responsible Care,
to initiatives sponsored by public bodies all the way to the global level such as the United
Nations Global Compact.
A basic issue is whether the major international CSR instruments are having an impact—a
matter which has recently received renewed calls for further research.10 These instruments not
only represent aspirations, but in most cases, represent the only realistic and hence best
available option to regulate in the permanently problematic juridical challenge which results
from the doctrines of extra-territoriality which multi-national corporations (MNC) exploit
through regulatory arbitrage. 11 Further, the instruments represent a major investment by
international, regional and national policy makers, as well as investment by businesses,
regulators and other stakeholders. Hence, they are critical sites for investigation.
Efforts to regulate MNC or more accurately, transnational enterprises, have been an on-going
effort since the 1970’s. 12 The efforts have been collaborative and contested among
international bodies, governments, businesses and civil society groups. The United Nations
Commission on Transnational Corporations (UNCTC), 13 initiated in 1974 was unsuccessful
and finally closed in 1993.14 Its demise left the field open to a wide range of different soft law
approaches15 with differing levels of success. In the public sphere, the G20/OECD Guidelines
for Multinational Enterprises, the UN’s Guiding Principles on Business and Human Rights
and the ILO’s Tripartite Declaration of Principles concerning Multinational Enterprises and
Social Policy have gained traction and seen success.16 The limitations and implications of these

Karin Bäckstrand, 'Multi‐stakeholder partnerships for sustainable development: rethinking
legitimacy, accountability and effectiveness' (2006) 16(5) European environment 290.
5 Sébastien Mena and Guido Palazzo, 'Input and output legitimacy of multi-stakeholder initiatives'
(2012) Business Ethics Quarterly 527.
6 Peter Utting, 'Regulating business via multistakeholder initiatives: A preliminary assessment'
(2002) 61130 Voluntary approaches to corporate responsibility: Readings and a resource guide.
7 Bäckstrand (n 4).
8 Andreas Rasche, 'Global policies and local practice: Loose and tight couplings in multistakeholder initiatives' (2012) Business Ethics Quarterly 679.
9 Frank GA de Bakker, Andreas Rasche and Stefano Ponte, 'Multi-stakeholder initiatives on
sustainability: A cross-disciplinary review and research agenda for business ethics' (2019) 29(3)
Business Ethics Quarterly 343.
10 Ibid.
11 Branson (n 2) 678.
12 Edward S. Rubin, 'Transnational Corporations and International Codes of Conduct: A Study of
the Relationship between International Legal Cooperation and Economic Development' (1995)
10(4) American University International Law Review 1275.
13 The Commission was established pursuant to ECOSOC Res. 1913, U.N. ESCOR, 57th Sess., Supp.
No. IA, at 31, U.N. Doc. E/5570/Add. 1 (1974)
14 Georg Kell, '12 Years later: Reflections on the growth of the UN Global Compact' (2013) 52(1)
Business & Society 31.
15 David Coleman, 'The United Nations and transnational corporations: From an inter-nation to a
“beyond-state” model of engagement' (2003) 17(4) Global Society 339.
16 Norbert Horn, 'International Rules for Multinational Enterprises: The ICC, OECD, and ILO
Initiatives' (1980) 30 American University Law Review 923.
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standards, however, has left considerable room for other actors and related soft law
innovations to arise.
In order to gain an understanding of the utility and power of soft-law standards at a global
level, the article focuses on global retailers and their CSR. The retail industry is an apex
industry in that it draws from operations and supply chains spanning the globe and is the
ultimate focus of a large proportion of production—namely, the consumer.17 Further, as it is
hypothesised that consumers are a main pressure point for business behaviour, retailers
should more readily demonstrate an interest in CSR as they are the consumer face of industry.
Finally, these soft-law instruments are increasingly being included in non-financial
reporting18. Accordingly, these reports provide an appropriate place for investigating the use
of these instruments.
Our focus is further narrowed to MNC retailers active in the Asia-Pacific region. Retailers
generally draw supplies disproportionately from the Asia-Pacific while they simultaneously
serve large consumer markets in the region. Asia is the most populous continent with the East
and South East Asia having a combined population in excess of 2.5 billion. It is a diverse region
in terms of economic development, environmental conditions and regulatory advances. It has
become the world’s factory for many industries because of the combination of large,
inexpensive work force, diverse resources, and lower level of regulatory development in terms
of positive law and enforcement.
Additionally, as Asia-Pacific, despite the on-going rise of China remains farthest from the main
centres of global political power in the EU and USA where most international standard
development occurs on the one hand and on the other, the most effected by negative industrial
impacts 19 as global manufacturers seek sites with minimal environmental regulation 20 , it
provides an interesting and important location to investigate whether and how these
standards are being used for reporting. These global retailers with supply chains and
operations in Asia-Pacific are at the pinnacle of global dialogue about CSR and wield great
economic and related political power, and as a result, they could reasonably expected to both
engage in the development and application of the instruments in their operations.
Accordingly, they are exemplary sites for such investigation.
Located in Asia, these MNC’s, encounter a distinct CSR dialogue. CSR in Asia is a distinct
social phenomenon from CSR elsewhere in the world.21 It links differently with local traditions

Amir Rahdari et al, 'Exploring global retailers' corporate social responsibility performance'
(2020) 6(8) Helyion 1.
18 See discussions in Corporate responsibility reporting has become de facto law for business
KPMG International Corporate Responsibility Reporting Survey 2011, (KPMG International
Cooperative, ('Corporate responsibility reporting has become de facto law for business');
Carrrots and Sticks for Starters: Current Trends and Approaches in Voluntary and Mandatory
Standards for Sustainability Reporting South Africa (UNEP, ('Carrrots and Sticks for Starters:
Current Trends and Approaches in Voluntary and Mandatory Standards for Sustainability
Reporting').
19 Nayyar Deepak, Resurgent Asia (Oxford University Press, 2019).
20 David A. Sonnenfeld and Arthur P. J. Mol, 'Environmental Reform in Asia:Comparisons,
Challenges, Next Steps' (2006) 15(2) The Journal of Environment & Development 112.
21 Wendy Chapple and Jeremy Moon, 'Corporate Social Responsibility (CSR) in Asia: A SevenCountry Study of CSR Web Site Reporting ' (2005) 44 (4) Business Society 415; Richard Welford,
'Corporate Social Responsibility in Europe and Asia: Critical Elements and Best Practice' (2004)
13 (Corporate Social Responsibility in Asia) The Journal of Corporate Citizenship 31.
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both historical and contemporary. 22 It presents differently in different jurisdictions. 23 The
study of CSR in Asia remains an important and understudied topic.
The environmental crisis currently facing the planet is a matter of concern to all parties. It is
intimately related to industrial production and consumption patterns around the globe. The
environmental law of common legal systems contains elements of conflict—the conservation
and exploitation agendas of governments24. In terms of environmental matters CSR, by way
of contrast, focuses exclusively on the conservation element as the business organisation
already has license to exploit the environment. Accordingly, as a private regulatory system,
CSR has the potential to contribute significantly to an environmental conservation agenda25.
Finally, with the significant rise in sustainability reporting, or non-financial reporting, we have
we have focused our analysis on non-financial reporting. We hypothesis that if international
instruments have impact, at the very least, we might expect them to be referred to, and
evaluated against, CSR reports. Accordingly, this article aims to provide a snapshot of the use
of these instruments in Asia by examining reference to them in the reports of four large retail
MNCs. The article is divided into the following sections. The next section is a brief discussion
of method, after which the article turns to a discussion of CSR as regulation, a topic that
requires consideration of both hard and soft law. This section is followed by Section 4 which
introduces the soft law instrument and Section Five which is the analysis of the use of the soft
law CSR instruments in the four case studies.
We note that our contribution is at the intersection of three discrete but intimately related
areas of research and practice, namely, international soft-law, CSR and Asia. Each of these
areas is a major topic of investigation in its own right; however, the siloing that occurs
undermines the efficacy of much work done at this intersection. This article aims to contribute
to the connection of these discrete but related areas by demonstrating in a limited fashion that
connection.
II. Theory and Method
At a theoretical level, we take an international legal sociological perspective—a perspective
proposed by Karen Alter who analogises it as a type of law and society in international law.
This type of work, she states, is “interesting, important, and politically consequential”.26 She
argues that an international legal sociological perspective that operates as a “sociological
paradigm, [in that it] considers societies uniting people around shared beliefs to be the key
unit of analysis.” 27 The shared beliefs include a belief about the responsibilities of business to
social welfare and reduced environmental harm--CSR. This approach is particularly
important as it “embraces the notion that there probably is no definable society uniting the
various levels in which international law must operate, and thus no shared sense of what
Contextualising CSR in Asia: Corporate social responsibility in Asian economies and the
drivers that influence its practice Singapore (Lien Centre for Social Innovation, Singapore
Management University, ('Contextualising CSR in Asia: Corporate social responsibility in Asian
economies and the drivers that influence its practice').
23 Chapple and Moon (n 21); Welford (n 21); Li-Wen Lin, 'Mandatory Corporate Social
Responsibility Legislation around the World: Emergent Varieties and National Experiences'
(2020) 23 University of Pennsylvania Journal Business Law 429.
24 Benedict Sheehy, 'CSR and Environmental Law: Concepts, Intersections, and Limitations' in
Abagail McWilliams et al (eds), The Oxford Handbook of Corporate Social Responsibility (Oxford
University Press, 2nd ed, 2019) 261.
25 Benedict Sheehy, 'Private And Public Corporate Regulatory Systems: Does CSR Provide A
Systemic Alternative To Public Law?' (2017) 17 University of California, Davis Business Law
Journal 1.
26 Karen J. Alter, 'Visions of international law: An interdisciplinary retrospective' (2020) 33(4)
Leiden Journal of International Law 837.
27 Ibid.
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international law is or a shared commitment to the importance of adhering to international
law.” 28 Accordingly, investigation must occur in a variety of places and levels, focusing on
those uniting values.
As the international legal landscape continues to change, new powers emerge, private actors
follow different agendas.29 Alter’s international legal sociological perspective embraces these
differences. In particular, as she and others note, is the increased importance of multinational
enterprises as actors and the global economic system.30 As she puts it, taking her approach
allows “looking across time to better understand global capitalism as a structural force shaping
state, society, and international law.” Such being the case, investigating the dissemination and
implementation of global retailers’ CSR practices in the Asia Pacific as expressions of
participation in the international soft law landscape’s values is an important exercise. As
discussed below, however, we do not limit ourselves to positivist views of law following
Austinian precepts.
We have chosen to take a case study approach investigating references to the international
instruments in the sustainability reports of four major Asia-Pacific retailers.31 This method
has been selected as it provides preliminary insights into the phenomenon under examination
— a high level investigation of the implementation of international private soft law norms by
an industry deeply engaged in both the production of these laws and goods as well as a major
consumer market in its own right. This method allows insights from which directions for
subsequent research can follow. The four retailers have been selected on the basis of their
global reach, annual turnover and ubiquitous presence in the Asia-Pacific region. As such, we
believe they provide an insight into highly visible global businesses operating in a region with
challenging standards in terms of practice. We analyse but one recent report from each rather
than provide a longitudinal analysis as our aim is referencing rather than examining
developments or determining trends.
Our focus is on the main international soft law instruments regulating CSR, namely, the
principles as found in the UN’s Sustainable Development Goals (SDGs), and the UN’s Global
Compact, standards such as the ISO 14000/14001 and Social Accountability’s SA8000, and
the internationally recognized reporting framework, the Global Reporting Initiative (GRI).
These instruments were selected for analysis on the basis of their success as measured by
ubiquity, measure of their wider acceptance and accessibility.32 We are not claiming that these
instruments are equivalent. Indeed, there are considerable differences among them in terms
of purpose, scope and approach. Some of these initiatives are mere reporting frameworks,
others identify broad aspirational commitments to be refined by additional more precise
indicators. Further, some are certifiable while others are non-certifiable standards for
corporate use, including in supply chain relations.
For this work, we have researched the individual sustainability websites of the retailers, and
in addition, examined the GRI Sustainability Disclosure Database website for their current
and historical reports. 33 We believe that evidence of implementation and compliance with
international soft-law norms is most likely to be found in non-financial reports and websites.
Ibid.
Halliday and Schafer, Transnational Legal Orders (Cambridge University Press, 2015).
30 Ibid. and references cited in Alter (n 26) 61.
31 A similar approach has been adopted by Iris Chiu, 'Disclosure Regulation and Sustainability:
Legalisation and Governance Implications' in Beate Sjafjell and Christopher M Bruner (eds),
Cambridge Handbook of Corporate Law, Corporate Governance and Sustainability (Cambridge
University Press, 2020).
32 See discussion in Stephen Brammer, Gregory Jackson and Dirk Matten, 'Corporate Social
Responsibility and institutional theory: new perspectives on private governance' (2012) 10(1)
Socio-Economic Review 3.
33 See https://database.globalreporting.org/
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As soft-law, a term discussed in detail below, is unlikely to be litigated or less likely to be
applied to individual organisations in other contexts, we have decided to rely on these reports.
As noted, we hypothesise that reporting including reference to international instruments
would be evidence of an impact at the very least at the level of CSR reports. We believe this to
be the case because any serious organisational reporting requires benchmarks, and where a
number of similar organisations, in this case business organisations are reporting, a common
benchmark, an international soft law instrument, would be appropriate. Each of the reports
were read by at least two of the authors and agreement reached on whether or not the six areas
had been reported: labour, workplace safety, customers (ethical business), supply chain
fairness, community support and environmental concern.
III

CSR and Law

Although there has been an extensive debate over many decades about the nature of CSR, the
debate was inconclusive. Definitional efforts were restricted by disciplinary lenses, political
motivations and descriptive rather than analytical. 34 As a result, there was no agreement.
The term corporate social responsibility may be considered problematic in application to soft
law initiatives and specifically to some of the instruments considered because of a visible trend
towards mandatory human rights due diligence and responsible business conduct.35 The sharp
focus of human rights due diligence allows greater pressure on that particular aspect of CSR;
however, these rights are only part of CSR, for how can any company be considered
‘responsible’ where it pillages the natural environment even where it respects human rights?36
Taking an analytic approach from the philosophy of science, Sheehy has argued that CSR can
now be defined as a type of international private soft-law or regulation37--a definition adopted
by John Ruggie among others.38 CSR, as a set of global norms, aims to regulate the behaviour
of business enterprises reducing social harms and increasing public good emanating from
these organisations. 39 While CSR has been enacted in hard law in some major Asian
jurisdictions, 40 as soft law, its obligations are found in the major international CSR
instruments whether they be principles, standards or frameworks.41 CSR may be considered
a type of alternative or supplement to public regulation of companies.42

Sheehy, 'Defining CSR: Problems and Solutions' (n 1).
Ramasastry (n 3).
36 Benedict Sheehy, 'Understanding CSR: an empirical study of private self-regulation' (2012)
38(2) Monash University Law Review 103.
37 Sheehy, 'Defining CSR: Problems and Solutions' (n 1).
38 John Gerard Ruggie, 'Multinationals as global institution: Power, authority and relative
autonomy' (2017) 12(3) Regulation & Governance 317.
39 Sheehy, 'Defining CSR: Problems and Solutions' (n 1).
40 China, India and Indonesia have enacted CSR legislation. For early analysis, see Afra
Afsharipour and Shruti Rana, 'The emergence of new corporate social responsibility regimes in
China and India' (2013) 14 UC Davis Business Law Journal 175. For Indonesia, see Benedict
Sheehy and Cacik Damayanti, 'Issues and Initiatives: Sustainability and CSR in Indonesia' in Beate
Sjafjell and Christopher M Bruner (eds), Cambridge Handbook of Corporate Law, Corporate
Governance and Sustainability (Cambridge University Press, 2019) 475.
41 Sheehy, 'Defining CSR: Problems and Solutions' (n 1). See also Bebchuk, Lucian A. and Roberto
Tallarita, ‘The Illusory Promise of Stakeholder Governance’ (2020) Cornell Law Review: 6.
42 Sheehy, 'Private And Public Corporate Regulatory Systems: Does CSR Provide A Systemic
Alternative To Public Law?' (n 25).
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A. Understanding Soft-Law
Law is much more than the pronouncements of the courts and acts of the legislatures. It is a
social institution, a norm system that need not rely on a society’s formal legal authorities43. To
understand the subspecies of soft law from a jurisprudential perspective, as opposed to
economic or political perspectives, it is useful to analyse its differentiating characteristics,
particularly in the internationals sphere, using the elements of legalization as developed by
Abbott et al. They argue that law can be analysed using three dimensions: 1) obligation, 2)
precision and 3) delegation:44 Examining these terms further, Obligation denotes that states
or other actors are bound by rules or commitments. It refers to behaviour that is subject to
scrutiny under general rules and procedures of international law and often of domestic law as
well. Precision refers to rules that define the conduct required, or proscribed; Delegation
means that law grants third parties rights to implement the rules, resolve disputes, and make
further rules.45 Abbott and Snidal refer to hard law as:
legally binding obligations that are precise and that delegate authority for
interpreting and implementing the law 46

Although they did not set out to distinguish hard and soft law, their framework makes it
evident that law has many varieties and its choices are not binary. In the case of soft law, they
declare: ‘[it] begins once legal arrangements are weakened along one or more of the
dimensions’.47
In other words, once one is dealing with instruments which have greater levels of ambiguity
in terms of obligations, precision or delegation, they fall into the category of law referred to as
soft law. This category, usually beyond the scope of legislatures and other public authorities,
often found in multi-stakeholder initiatives and analysed in terms of multi-level, polycentric
governance. Abbott et al further argue that hard law can also be distinguished by its coercive
force, the powerful threat of sanctions. Following Austin, it is generally assumed that hard law
has a greater impact because engages fear48. By way of contrast, soft-law arises in a variety of
contexts and includes voluntary regulation and can be any organisation of norms, published
and disseminated for purposes of guiding behaviour. They can be in the form of principles,
guidelines, standards or frameworks of other types. In the international arena, international
public law is basically soft-law. That is, international public law as a legal system lacks hard
obligations, precision (as its interpretation is a domestic court issue) is lacking and it relies on
delegation. Similarly, in terms of international private soft-law law, i.e. law created by private
actors and applicable to private actors—it is soft-law.
B. CSR’s Substantive Obligations
In considering CSR as a type of international private soft law focused on business behaviour,
it is necessary to identify its substantive aspects. CSR creates substantive obligations
addressing all aspects of business activity. It requires compliance with international labour
standards, addressing workplace safety, honesty with customers, fairness with suppliers,

Sally Falk Moore, 'Law and social change: the semi-autonomous social field as an appropriate
subject of study' (1973) 7(4) Law & Society Review 719.
44 Kenneth W Abbott et al, 'The concept of legalization' (2000) 54(3) International organization
401.
45 Ibid., 401
46 Kenneth W Abbott and Duncan Snidal, 'Hard and soft law in international governance' (2000)
54(3) International organization 420..
47 Ibid, 420.
48 Donald Feaver and Benedict Sheehy, 'A Positive Theory of Effective Regulation' (2015) 35(3)
UNSW Law Journal 961.
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engagement and transparency with local communities and care for the environment.49 These
substantive obligations are clearly set out in the UN’s Global Compact and the principles upon
which it is founded. They are similarly reflected in other international soft-law CSR
instruments like the ISO26000 and the GRI. While obviously, there is unevenness in how the
various instruments, industries and organisations deal with it, as for example, the weak labour
provisions,50 properly conceptualised, it includes all of these business and society issues.
c CSR as Solution to Extra-Territoriality
As a legal solution, CSR is the preferred regulation for MNCs as it solves specific problem with
business regulation which arises from the spread of the MNC—a part of contemporary
globalization51. Economic globalisation, which has created great opportunities for investors
and the businesses in which they invest. It adds, however, an additional layer of complexity to
the problem of regulating the corporation, particularly where parties aiming to regulate them
prefer using hard law.
The problem with a hard law approach is that from a jurisdictional perspective, nation states
do not have extraterritorial jurisdictional power. So, where the corporation of one state is
operating in the jurisdiction of another, the corporation is not no longer subject to many of
the laws of the home state. Corporations are able to choose the jurisdiction where they can
operate with less regulation, less tax and less scrutiny and locate their subsidiaries where they
please, a phenomenon known as regulatory arbitrage52.
These complexities create a well-known governance gap in relation to the MNC.53 Trying to
force an MNC to comply with hard law is likely to motivate companies simply to move
jurisdictions to avoid falling into non-compliance rather than comply where there is no
intention to do so. As a result, activists, concerned businesses and other interested parties
have had to look elsewhere.
Parties have looked to implement CSR by regulation of supply chains through contracting54,
industry codes55, human rights due diligence56 and various soft law initiatives. As a result,
self-regulation has largely been the approach to regulating MNCs.57
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D CSR in Asia
CSR in Asia is a complex topic and a study within its own right.58 Not only is Asia extremely
diverse in terms of culture, political governance, and economic systems, it is equally diverse
in terms of development. Unsurprisingly, its CSR is markedly different from CSR as commonly
conceptualised in the Western world.59 Whereas in the West, CSR is typically conceived of in
terms of voluntariness and worker protections and environmental compliance, in Asia, it is
more often connected to supporting social and economic development, often in the absence of
adequate public resources. 60 Accordingly, to speak of CSR in Asia as a homogenous
phenomenon is a misnomer. As a result, it is more helpful to connect that CSR dialogue with
internationally accepted definitions, which are in the international soft law instruments in
which most Asian countries have participated and have accepted, as for example in the
development of the SDG’s and ISO 26000. Further, for purposes of our study, rather than a
country focus, a region wide industry focus is more likely to produce useful insights.
We turn next to consider how CSR norms have been reified in soft law.
E Enforcement versus Isomorphism
In the case of soft law, perennial questions remain about its effectiveness. These questions
persist because of Austinian views of law in which law is presumed to be ineffective in the
absence of hard punitive enforcement mechanisms. These views remain common in the
political, professional and public discourse. While many types of law include such
enforcement, a much better view of law includes a wide range of enforcement mechanisms,
both positive and negative, to achieve law’s regulatory ends. 61 These newer forms of
regulation 62 have been popularized by the useful epithet “carrots, sticks and sermons”. 63
Socio-psychological explanations of how law can work in the absence of hard punitive
enforcement are well known and have been explored by Tyler, Hathaway and Shapiro and
others.64 At the broader level, DiMaggio and Powell have explained organisations’ shift by the
concept of isomorphism with its subcategories of normative, mimetic and law’s coercive
isomorphism. 65 Their theory posits that organisations are not economically rational actors.66
Rather, organisations follow their own logics and pursue industry wide accepted and practiced
norms.67
Chapple and Moon (n 21); D. Kirk Davidson et al, 'Corporate Social Responsibility across Asia:
A Review of Four Countries', Corporate Social Responsibility 73; Kyoko Fukukawa, Corporate
social responsibility in Asia (Routledge, 2009); Welford (n 21).
59 Ibid.
60 See as examples Dima Jamali and Charlotte Karam, 'Corporate Social Responsibility in
Developing Countries as an Emerging Field of Study' (2018) 20(1) International Journal of
Management Reviews 32. Davidson et al (n 58); Welford (n 21).
61 Feaver and Sheehy (n 48).
62 Ibid.; Benedict Sheehy and Donald Feaver, 'A Normative Theory of Effective Regulation' (2015)
35(1) UNSW Law Journal 392.
63 Marie-Louise Bemelmans-Videc, Ray C. Rist and Evert Vedung (eds), Carrots, Sticks, and
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64 Tom R Tyler, Why people obey the law (Princeton University Press, 2006). Oona Hathaway and
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DiMaggio and Powell go on to argue that organisations mimic the behaviours of leading
organisation in their respective areas of endeavour. Such being the case, the simplistic
punishment model of Austinian thought alone is inadequate to explain compliance or deviance
nor is it adequate to generate maximum compliance. By better understanding motives in
organisational behaviour, it was theorized that alternative methods of regulating corporate
behaviour can be successful and perhaps even more successful than the Austinian threat based
regulatory strategy. Indeed, this more nuanced, social science informed view sits behind much
of the thinking and activism in dealing with businesses and in trying to change their behaviour.
In the case of these soft law instruments, the SDGs, UN’s Global Compact, ISO 26000,
SA8000, ISO 14000/14001, and GRI,68 the aim has been to create new industry norms, and
motivated by industry leaders, along with market incentives—the ‘business case’ for CSR69—
ultimately affect the behaviours of a range of actors from nation states and corporate bodies
to the behaviour of individual citizens.
The most recent of these instruments, the SDGs despite their wide ambit, was drafted with the
recognition of the importance of including business entities, into the social, environmental
and political aims of sustainability70. Despite efforts to follow up,71 however, a significant lack
of information persists making it difficult to determine the value of SDGs for achieving
sustainability. Indeed, Rasche observes: “we know very little about how exactly the business
community engages with the SDGs”, 72 a view echoed in the international business
scholarship. 73 This lack of information 74 is part of a larger problem identifying which
guidelines, standards75 and frameworks76 businesses are using in their management of their
sustainability commitments, sustainability practices and related reporting. Accordingly, we
turn next to see how the norms are developed, located and categorized in the form of
international instruments.
See also Guzman, Andrew T. and Timothy L. Meyer, ‘International Soft Law.’ (2010) 2(1)
Journal of Legal Analysis 201, 203.
69 There is a very considerable literature on the business case for CSR. Forest L Reinhardt and
Robert N Stavins, 'Corporate social responsibility, business strategy, and the environment' (2010)
26(2) Oxford Review of Economic Policy 164-181; Archie B. Carroll and Kareem M. Shabana, 'The
Business Case for Corporate Social Responsibility: A Review of Concepts, Research and Practice'
(2010) 12(1) International Journal of Management Reviews 85-105. Following from the EU
experience, there is significant reason to doubt the efficacy of the business case. Olivier De
Schutter, 'Corporate social responsibility European style' (2008) 14(2) European Law Journal
203.
70 A. Rasche, 'The United Nations Global Compact and the Sustainable Development Goals' in O.
Laasch et al (eds), The Research Handbook of Responsible Management (Edward Elgar, 2020).
71 Åsa Persson, Nina Weitz and Måns Nilsson, 'Follow‐up and review of the Sustainable
Development Goals: Alignment vs. internalization' (2016) 25(1) Review of European,
Comparative & International Environmental Law 59.
72 Rasche (n
73 Ans Kolk, Arno Kourula and Niccolò Pisani, 'Multinational enterprises and the Sustainable
Development Goals: what do we know and how to proceed?' (2017) 24(3) Transnational
Corporations 9.
74 For a discussion of how lack of information poses a challenge on the ability to analyse, see Cass
Sunstein, "Nudging: A Very Short Guide’ (2014) 37 Journal of Consumer Policy 584.
75 Frank Montabon et al, 'ISO 14000: Assessing Its Perceived Impact on Corporate Performance'
(2000) 36(1) Journal of Supply Chain Management 4; Charles J. Corbett and David A. Kirsch,
'International diffusion of ISO 14000 certification' (2001) 10(3) Production and Operations
Management 327.
76 F Marimon, M. del Mar Alonso-Almeida, M. del Pilar Rodríguez and K. A. C. Alejandro, ‘The
worldwide diffusion of the global reporting initiative: what is the point?’ (2012) 33 Journal of
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IV

The Instruments

Turning to the problems at hand, the critical state of environmental degradation and the
broader negative social impacts of increased industrial production, we note that both have
been on the global policy agenda for decades. 77 Further, the role of business in both the
creation and resolution of these issues has been at a concern for nearly as long. Agenda 21, the
Brundtland report and the SDGs as well as the other instruments referred to earlier, take a
broad society level approach to these global problems rather than a firm centric approach.
The norms bearing instruments are of three types: principles, standards and frameworks. The
three main, principles-based soft law instruments are: the SDGs, the United Nations Global
Compact and the ISO 26000. 78 The SDGs were declared by the United Nations General
Assembly79 in 2015.80 The SDGs follow on a series of environmental and sustainability policy
pronouncements emanating from the UN since “Our Common Future” (more commonly
known as the “Brundtland Report”) of 1987.81 A second, business focused institution, the UN
Global Compact, was announced by Secretary General Kofi Annan in 1999. It brought business
and the UN together around a comprehensive, if not wholly integrated, 82 set of principles
underpinned by a range of international treaties. The third principles-based instrument is the
ISO 26000. The instrument, the product of the International Standards Organisation,83 was a
long-term project that, unlike many well-known ISO standards, provided only guidance but
not certification.84
In terms of global standards, the Social Accountability SA 8000 standard has achieved
significant traction. Produced by the non-governmental organisation (NGO), Social
Accountability International, in 1997, it is the most widely accepted workplace standard.85 An
additional globally significant standard is the ISO 14000/14001. This standard is a widely
accepted global instrument86. It addresses, however, only the environmental dimension. It
provides a system for management of environmental impacts.
Finally, among global soft law instruments dealing with MNC regulation, the GRI is certainly
the leading framework. Initiated during the 1990s the GRI was established in 1997 in
World Commission on Environment and Development, 'Our common future ' (1987) (also
known as the Brundtland Report).
78 These instruments were selected as 1) they address the broader issues of CSR and not just human
rights as the UN Guiding Principles on Business and Human Rights or simply the corporate
governance guidelines of the OECD Guidelines for MNEs and 2) they are more commonly referred
to in non-financial reporting.
79 Resolution 70/1, 2015
80 Rakhyun E Kim, 'The nexus between international law and the sustainable development goals'
(2016) 25(1) Review of European, Comparative & International Environmental Law 15.
81 World Commission on Environment and Development (n 77).
82 Kim (n 80).
83 The International Standards Organisation is an independent, non-governmental international
organisation founded by 25 states in 1946. It has since grown to include 165.
https://www.iso.org/about-us.html
84 ISO 26000 and global governance for sustainable development. London (International
Institute for Environment and Development, ('ISO 26000 and global governance for sustainable
development. '); The ISO 26000 Social Responsibility Guidance Standard – Progress So Far Les
cahiers de la Chaire - collection recherche, Montreal (UQAM, vol 09-2005, ('The ISO 26000 Social
Responsibility Guidance Standard – Progress So Far').
85 Priyabrata Panda and Sovan Mishra, 'SA 8000: An Analysis of its Implementation in
Pharmaceutical Sector' (2013) 9(2) Parikalpana: KIIT Journal of Management 12.
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Amsterdam by the Coalition of Environmentally Responsible Economies (CERES) in
collaboration with the UN Environment Programme (UNEP). It was a stakeholder initiative
involving an alliance of MNCs, NGOs, labour organisations and academics but not
governments.87
We turn next to our case studies to examine whether and how these instruments fare in the
context of global retailers active in the Asia-Pacific region.
V. Case Studies
The case studies consist of a snapshot, a simple analysis and evaluation of the major
international soft law instruments as reported by MNCs reporting on their CSR—a distinct
matter from implementation.88 The cases were selected on the basis of being the largest global
retailers operating in the Asia-Pacific region. Reviewing the most recent report available, and
using the instruments described Section 1 we review the following four businesses: (i) AEON;
(ii) Lotte Shopping; (iii) Tesco PLC; and (iv) Wesfarmers Limited. The following case studies
are based on these MNC retailers’ reports published by their respective head offices. The
reports we have relied on reported on the overall performance of the group throughout the
Asia-Pacific rather than only the head offices. Each of our case studies follows the same
structure: (1) a description of the business followed by (2) a review of the CSR report, whether
as a more general annual report or a focused sustainability report, followed by an analysis and
evaluation. Specifically, we analysed the reports for mention of labour, workplace safety,
customers (ethical business), supply chain fairness, community support and environmental
concern—the substantive norms of CSR.
A Case 1: AEON
Description
AEON is a Japanese MNC which has a significant presence in Australia, Cambodia, China,
India, Indonesia, Laos, Malaysia, Myanmar, the Philippines, Singapore, South Korea,
Thailand, and Vietnam, with a total of 21,742 stores as of February 2018.89 It has total revenue
of USD79,039 million (USD1 = JPY106.150) and employed approximately 550,000 people.90
Analysis
An overview of AEON’s Annual Report 2018 is as follows:
Table One: AEON’s Annual Report 2018
Instruments
Principles

Y/N

SDG Y
Global Compact Y
ISO 26000 Y

Areas of Responsibility
Labour union
Workplace safety
Customer
Supply chain fairness

Y/N
Y
Y
Y
Y

María Alonso-Almeida, Josep Llach and Frederic Marimon, 'A Closer Look at the 'Global
Reporting Initiative' Sustainability Reporting as a Tool to Implement Environmental and Social
Policies: A Worldwide Sector Analysis' (2014) 21(6) Corporate Social Responsibility &
Environmental Management 318.
88 Stepan Wood, 'Green Revolution or Greenwash? Voluntary Environmental Standards, Public
Law and Private Authority in Canada' in Law Commission of Canada (ed), New Perspectives on
the Public-Private Divide (UBC Press, 2004); William S. Laufer, 'Social Accountability and
Corporate Greenwashing' (2003) 43(3) Journal of Business Ethics 253.
89 AEON, Annual Report 2018, 197.
90 Ibid., 49.
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SA 8000 Y
ISO 14000/14001 Y
Reporting
GRI Y
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Local community
Environment

Y
Y

AEON claims to have initiated a CSR framework as early as the 1989.91 In 2004, AEON was
certified with the SA 8000; it also became the first signatory among Japan’s retailers to the
UN Global Compact.92 It reports using the GRI.93 In the Annual Report 2018, AEON refers to
all the main CSR international soft law instruments, as set out in Table One above, as the
benchmark for its CSR compliance. AEON emphasizes its commitment to CSR by asserting
that it does not merely operate for the sake of profit, but also considers stakeholders interests
in its business operations; there should be a balance between profit and CSR. The Annual
Report 2018 states as follows:
If they [AEON] want to continue growing, companies need to adopt viewpoints
that take into account environmental, social, and governance (ESG) factors;
prepare management strategies that incorporate global initiatives for
environmental and social issues; and implement these strategies over the long
term.94

AEON’s core principles are centred in its customers and the local communities. 95 These
principles also become its Chief Executive Office’s agenda for AEON’s “Continuing Reform to
become the Leading Contributor to Customers and Local Communities.” 96 The local
community is one of the stakeholders that is most affected by the operations of a company and
is a major source of legitimacy of (or risk to) its social license.97 In this case, AEON strives to
earn the trust of local communities as stated below:
We [AEON] will work tirelessly to ensure our stores continue to earn the trust of
local communities.98

Such commitment is exemplified through AEON’s engagement with the local community
through, for example, its collaboration with the Fukushima Prefectural Federation of Fisheries
Cooperative Associations to bring fresh fish directly from the port to the retail store.99 In other
examples whereby the customers are part of the local communities, AEON facilitated its store
in the Aichi Prefecture with the customers’ needs of a more family-friendly store, such as an
enlarged sales area for toys and a food court with reserved seat system.100
Evaluation
The Annual Report 2018 suggests AEON’s strong commitment to CSR. It also explains that it
implements CSR by taking into account the interests of all stakeholders and highlights that
such efforts lead to increased corporate value in the long run. It is difficult to assess the success
of AEON’s CSR programs against the international CSR frameworks it relied upon, nor is it
Ibid., 44; AEON, Annual Report 2017, 70.
AEON, Annual Report 2018, 45.
93 AEON reports are available at https://database.globalreporting.org/organisations/1566/
94 Ibid., 33.
95 Ibid., 1.
96 Ibid., 14.
97 N. Neil Gunningham, Robert A Kagan and Dorothy Thornton, 'Social license and environmental
protection: why businesses go beyond compliance' (2004) 29(2) Law & Social Inquiry 307.
98 AEON, Annual Report 2018, 20.
99 Ibid.
100 Ibid.
91
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clear how it has approached solving the inevitable conflict between the interest of
stakeholders. There may be a variety of explanations for this situation including the basic
perspective of the organisation’s report writers: they may not be aiming to assess the
organisation’s achievement or deviation from these norms. It is evident from a review of the
report’s contents, however, that international soft-law and significant achievement of
measurable CSR objectives as measured by soft-law instruments was not a focus.
B

Case 2: Lotte Shopping

Description
Lotte Shopping is a subsidiary company of Lotte Corporation, a Korean multinational
conglomerate that operates businesses in many industries from retail to construction and fast
food. Lotte Shopping operates in China, Indonesia, Russia, and Vietnam.101 It has a total of
27,880 employees102 and operates nine department stores, 151 marts, 17 supermarkets, and 27
cinemas. 103 In 2014, Lotte Shopping has a total sales of approximately USD13.552 billion
(USD1 = KRW1,188.85),104 with a total of market capitalization of approximately USD49.715
million.105
Analysis
Lotte Shopping has been reporting on sustainability since 2004 and established its first
sustainability committee in 2010.106 Lotte Reporting uses the GRI107. An overview of the Lotte
Shopping’s 2015 Sustainability Report, the latest report available is as follows:
Table Two: Lotte Shopping’s 2015 Sustainability Report
Instruments
Principles

Y/N

SDG
Global Compact
ISO 26000
Standards
SA 8000
ISO 14000/14001
Reporting
GRI

N
Y
N
N
Y

Areas of Responsibility
Labour union
Workplace safety
Customer
Supply chain fairness
Local community
Environment

Y/N
Y
Y
Y
N
Y
Y

Y

The 2015 Sustainability Report relied upon three international soft law instruments, namely
the UN Global Compact, ISO 14001, and the GRI. Lotte Shopping affirmed that, “the 2015
Lotte Shopping Sustainability Report was prepared in pursuant to Sustainability Reporting
Guidelines by Global Reporting Initiative (GRI G4.0).” 108 It further noted that it not only
complied with its requirements but that “the report amplifies on GRI G4.0 profile disclosures
and management approach for each indicator category and GRI G4.0 key performance
Lotte Shopping, 2015 Sustainability Report, 8.
Ibid., 7.
103 Ibid., 9.
104 Ibid., 7.
105 Ibid., 16.
106 Lotte Shopping, 2014 Sustainability Report, 25
https://minfo.lotteshopping.com/content/cmpl/2014_ENG.pdf
107 Lotte Shopping reports are available at
https://database.globalreporting.org/organisations/526/
108 Ibid., 1.
101
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indicators based on the principle of materiality.” 109 The 2015 Sustainability Report covers
corporate governance and environmental management.
In terms of corporate governance, especially its anti-corruption as stipulated in the GRI G4.0,
Lotte Shopping included information about its management system. The system has been
designed to prevent corruption in its business and provides ethics training for employees,
while at the same time pushing compliance with the existing laws that govern anti-corruption.
The 2015 Sustainability Report reads:
We also helped employees understand right decision-making on the horns of an
ethical dilemma and shared growth by making good use of the Anti-Corruption and
Civil Rights Commission’s customized education on corporate ethics and inviting
professional lecturers. Job education paralleled them to reinforce employees’ job
specialties.110

Regarding environmental issues, Lotte used ISO 14001’s International Environment
Management System. It has an eco-friendly campaign not only targeting the production
system, but also promoting it to the society in general.
Lotte Department Stores completed a renewal audit of headquarters and branches
in January 2015 based on an international environmental management system
(ISO14001).111

Evaluation
Notwithstanding the explanation on the CSR frameworks and components Lotte Shopping
relied upon in its 2015 Sustainability Report, the report fails to assess the success of Lotte
Shopping’s CSR policy and implementation against its relied-upon CSR frameworks. There
may be different explanations, such as the planned audience of the report being investors, or
a lack of objectives in that regard; however, it does lead the researchers to suggest that the
international soft-law instruments have not garnered significant attention among
management.
C

Case 3: Tesco PLC

Description
Tesco PLC is British multinational retailer company that has stores in, among other countries,
Malaysia and Thailand. 112 The Global MNC has a total 448,988 employees 113 and a total
revenue of approximately USD73,587 million (USD1 = GBP0.781389).114
Analysis
Tesco has been reporting on its sustainability since 2002. 115 In 2016, Tesco PLC became a
signatory to the UN Global Compact116 and committed to achieving the 2030 target set by the
UN SDG, specifically on food waste reduction. 117 This CSR commitment and practice
Ibid.
Ibid., 33-34.
111 Ibid., 71.
112 Tesco PLC, Tesco PLC Annual Report and Financial Statements 2018, 87.
113 Ibid., 154.
114 Ibid., 1.
115 Tesco PLC Corporate Social Responsibility Review 2001/02,
https://www.tescoplc.com/media/475743/cr_report_2002.pdf
116 Tesco PLC, Tesco PLC Annual Report and Financial Statements 2016, 20.
117 Ibid., 23.
109
110
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continued on in 2017. 118 The Tesco PLC Annual Report and Financial Statements of 2018,
however, only identify the UN SDG as its CSR international framework119. The report is silent
on whether it remains a signatory to the UN Global Compact. Tesco reports using the GRI.120
Tesco, despite its significant Asian presence, does not report on a regional or subsidiary basis.
Accordingly, the only sustainability document publicly available is the global group nonfinancial report. An overview of the Tesco PLC Annual Report and Financial Statements 2018
is as follows:
Table Three: Tesco PLC Annual Report and Financial Statements 2018
Instruments
Principles

Y/N

SDG
Global Compact
ISO 26000
Standards
SA 8000
ISO 14000/14001
Reporting
GRI

Y
Y
N
N
N

Areas of Responsibility
Labour union
Workplace safety
Customer
Supply chain fairness
Local community
Environment

Y/N
N
Y
Y
Y
Y
Y

N

Tesco PLC retained an external auditor to audit the Tesco PLC Annual Report and Financial
Statements 2018 including compliance on environmental standards and promoting
responsibility. The Report and Financial Statements cover not only Tesco PLC’s business
operations, but also assesses its major supplier’s CSR commitments and performance. Its
concretization of the SDG is evident through its employment of local people to help local
communities thrive,121 cooperation with industries to develop more environmental-friendly
packaging materials,122 and emphasizing on sustainable supply chains through, among others,
workplace safety and environment standards across the supply chains.123.
The Tesco Report shows that Tesco PLC does not focus exclusively on maximizing shareholder
value but also takes into consideration the interests of other stakeholders, such as customers,
employees and suppliers.124
Evaluation
The Tesco PLC Annual Report and Financial Statements 2018 only mentioned the SDG as
Tesco PLC’s CSR benchmark. Notwithstanding, Tesco PLC has become a signatory to the UN
Global Compact, at least, from 2016 until 2017, although like other MNC’s it is unclear whether
such commitments have been communicated beyond head office125. It also fails to assess the
success of Tesco PLC’s implementation of international soft-law norms against its relied-upon
CSR framework.

Tesco PLC, Tesco PLC Annual Report and Financial Statements 2017, 20, 24.
Tesco PLC, Tesco PLC Annual Report and Financial Statements 2018, 17.
120 Tesco’s reports are available at: https://database.globalreporting.org/organisations/780/
121 Ibid., 17.
122 Ibid.
123 Ibid., 24.
124 Ibid., 4.
125 Sheehy, 'Understanding CSR: an empirical study of private self-regulation' (n 36).
118
119
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D Case 4: Wesfarmers Limited
Description
Wesfarmers Limited is an Australian-based retail company the subsidiaries of which operate
in Bangladesh, Cambodia, China, Hong Kong, India, and Indonesia. 126 It employs 217,000
people127 and a total revenue of USD $7,693,312,000.00 (USD1 = AUD1.37541).128 Although
like Tesco, it has no country or subsidiary specific non-financial reporting making, as
regionally based retailer, its report is adequate to address CSR in the region.
Analysis
Wesfarmers Limited has paid attention to sustainable business practices since its first
sustainability report in 2004.129 However, it was only in 2010 through its annual report that it
started to reference a CSR international framework, namely the GRI.130 By 2017, Wesfarmers
Limited took a step further by including the UN SDG and the UN Global Compact, along with
other UN frameworks, as its benchmark for CSR compliance. 131 These continued on in the
2018 Sustainability Report.132 Although Wesfarmers is relatively new to sustainability matters,
it provides direct access to data on its website.
Wesfarmers Limited reported on its stakeholder engagement, including local community by
initiating a charity program and environmental awareness program. Wesfarmers Limited did
not only refer to the GRI, but also explicitly explains in the 2016, 2017, and 2018 Sustainability
Reports that the reports were prepared in accordance with the GRI.133 An overview of the 2018
Sustainability Report is as follows:
Table Four: Wesfarmers Limited’s 2018 Sustainability Report
Instruments
Principles

Y/N

SDG
Global Compact
ISO 26000
Standards
SA 8000
ISO 14000/14001
Reporting
GRI

Y
Y
N
N
N

Areas of Responsibility
Labour union
Workplace safety
Customer
Supply chain fairness
Local community
Environment

Y/N
N
Y
Y
Y
Y
Y

Y

Evaluation
Wesfarmers Limited’s 2018 Sustainability Report uses a third party verification to provide
assurance on its CSR claims. Like the other three annual and sustainability reports, the 2018

Wesfarmers Limited, 2018 Sustainability Report, 54.
Ibid., 20.
128 Ibid., 26.
129 Wesfarmers Limited, https://www.wesfarmers.com.au/investor-centre/companyperformance-news/reports
130 Wesfarmers Limited, https://database.globalreporting.org/organisations/2691/
131 Wesfarmers Limited, 2017 Sustainability Report, 2, 20.
132 Wesfarmers Limited, 2018 Sustainability Report, 2, 20.
133 Ibid.; Wesfarmers Limited, 2017 Sustainability Report, 2; Wesfarmers Limited, 2016
Sustainability Report, 2.
126
127
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Sustainability Report lacks an elabouration on the implementation of international soft-law
instruments in terms of measures, objectives, and duration of CSR programs.
VII DISCUSSION
All of the four retail MNCs, despite being similar in terms of industry, leadership, and location
took different approaches to the problem of developing, implementing, and reporting on their
CSR frameworks. In terms of norms, the most commonly appearing are: the Global Compact,
followed by the SDGs and the GRI, as set out in Table Five below.
Table Five: The Use of Varied CSR Soft Law Instruments by the Retail MNCs
Instruments

AEON

Lotte
Shopping

Tesco
PLC

Wesfarmers
Ltd

Y
Y
Y

N
Y
N

Y
Y
N

Y
Y
N

Y
Y

N
Y

N
N

N
N

Y

Y

N

Y

Principles
SDG
Global Compact
ISO 26000
Standards
SA 8000
ISO 14000/14001
Reporting
GRI

Similarly, although all of the MNCs are operating in the same geographic region, which despite
its noted diversity has a number of similar public governance concerns, only two of the four
retail MNCs prioritized slightly different CSR matters. As Table Six below demonstrates, all
the four MNCs are more generally focused on the local community, workplace safety, and the
environment. Consumer rights and labour union rights were not well represented in the
reports, notwithstanding their importance in Western CSR. To some extent, these rights, as
related to human rights more broadly, take on a different light in Asian contexts 134. With less
emphasis on the individual and greater cultural affinities for hierarchies, it may be expected
that these areas were more or less disregarded.
Table Six: A Range of CSR Concerns for the Retail MNCs
Areas of
Responsibility
Labour union
Workplace safety
Customer
Supply chain fairness
Local community
Environment

AEON
Y
Y
Y
Y
Y
Y

Lotte
Shopping
Y
Y
Y
N
Y
Y

Tesco
PLC
N
Y
Y
Y
Y
Y

Wesfarmers
Ltd
N
Y
Y
Y
Y
Y

None of the companies, however, demonstrated a strong engagement with international softlaw instruments. In the case of Tesco, it is unclear whether regional subsidiaries have any
information about international soft-law commitments, a situation familiar in other MNC
contexts.135 While all of the companies, as noted, indicated interest in environmental matters,
only one, Tesco, explicitly engaged with the dominant environmental soft-law instrument, the
ISO14000.
Benedict Sheehy, 'Singapore, shared values and law: Non east versus west constitutional
hermeneutic' (2004) 34 Hong Kong Law Journal 67.
135 Sheehy, 'Understanding CSR: an empirical study of private self-regulation' (n 36).
134
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At the level of legal theory, these empirical results are less clear. Alter noted the importance of
empirical investigation but also nature of soft law, not as an Austinian force, but as an
expression of human values. The interesting contradiction here is that while the positive
international law instruments themselves may not be mentioned much in the sustainability
reports, the very fact of a sustainability report is itself indicative of a universal value, namely,
an acceptance by MNC’s of social responsibilities beyond mere financial performance. It
provides insight into global capitalism and transnational legal orders at global, organisational
and individual levels.
VIII CONCLUSION
Our article contributes to understanding of the intersection of international soft-law, CSR and
Asia. It has done so by identifying and examining the use of international norms for operations
and reporting. It does so in an important industry with wide reach and significant natural and
social impacts. Further, it the first article specifically aiming to document use of CSR norms
by major retail MNC’s operating in the Asia-Pacific region.136 Despite the distinct character of
CSR in Asia in terms of legislation, literature and practice, there appears to be little reflection
of that distinction and the related regional specific concerns at least as represented in the
reports of these major retailers.
The study provides insight for international policy makers about the norm frameworks in
which they are investing. Additionally, while using shared norms improves the comparability
across business organisations and facilitates measurement of a long-term progress, and while
the GRI provides considerable platform for such, there is not sufficient consistency allowing
comparison offered by more widely referenced norms.
Our review of the CSR reports leads to the conclusion that these large business enterprises are
not claiming to make significant use of the international soft law instruments. Indeed, it is not
too much to say that these major instruments appear to be paid minimal attention in the
reports. While to the non-law reader, identifying specific principles, guidelines and
frameworks might be seen as trivial, it is critical as it demonstrates either a lack of awareness
or lack of interest in aligning business operations with important public policy instruments.
One would expect industry leaders, whether in Asia or elsewhere, who contribute to the
development of these international soft law instruments through participating in multistakeholder forums and similar processes would use those instruments as intended—explicitly
in the guidance and reporting on CSR within their organisations. Yet, the absence of reference
to those instruments raises questions about their utility as normative guides. Furthermore, it
may be inferred that the absence shows limited interest among business leaders in terms of
commitment to coordinated global policy solutions to remedying or at least addressing these
global issues.
Our article is limited as it provides only four case studies and as such does purport to indicate
how widely the norms are being used. Nor, as a study based on reports, does it claim to present
what the enterprises are actually doing on the ground in their operations. Matters reported
may depart markedly from what occurs in practice—both negatively and positively. We have
provided snapshots as our aim was not to provide a comprehensive analysis and evaluation of
CSR implementation. Our aim was to demonstrate the connection between the areas of
international soft-law, CSR and Asia.
Our findings lead us to conclude that more needs to be done to understand the impact of softlaw CSR on MNC retailers operating in the Asia-Pacific. In the first instance, greater
understanding of both depth and breadth of norms use is necessary. This understanding can
136
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be used to inform international, regional and national policy makers. Further, there is a clear
need for significant investment in education of and communication with senior executives
about social, global expectations on business and the international normative frameworks
available to them. Finally, the study leads to the suggestion that leaving CSR regulation as a
voluntary initiative driven by isomorphism or markets in Asia as elsewhere, is unlikely to be
sufficient to address the global environmental and social crises facing society. Governments
must take a more significant and direct role using authority to have CSR norms more widely
implemented.

***
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100 YEARS OF THE ENGINEERS CASE – HOW AUSTRALIA
CARVED A CONSTITUTIONAL PATH AWAY FROM BRITAIN
TONY MEACHAM
It has been now 100 years since the Australian High Court decision in Amalgamated
Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129, commonly
known as the Engineers case. This 1920 case was a landmark decision where
Australian High Court constitutional judgments broke free from British
considerations when it passed the Commonwealth of Australia Constitution Act
1900 (Imp.) giving its new dominion Australia its current constitution. In Webb v
Outrim [1906] UKPC 75, the Privy Council was critical of the Australian High Court's
interpretation of the Australian Constitution, arguing that its interpretation should
be made using what the British Parliament had in mind when it passed the
Constitution Act. However, did the wishes of the British Parliament and the views of
the Privy Council really matter in the early High Court?

In 2020 a century had passed since the Engineers’ Case1 in Australia. This distinction has
been celebrated by many in Australia, and rightly so. It is an impressive milestone in
Australian constitutional law. This article looks at its import from a UK perspective, and
whether Engineers’ was beholden to Britain and its original position before 1920. I find myself
in a position to do so both as a constitutional scholar taught in Australia, encouraged to love
the discipline by the well-known scholar Professor Tony Blackshield,2 but also because I now
live in the UK and teach constitutional law here. Some 25 years later I love the subject still
and share and pay forward that pleasure. I am prompted therefore to offer an antipodean
perspective. What can I add that has not been said before? One theme I remember from my
undergraduate studies was a theme where we as students tried to trace at what point
Australian law was separated from any British influence, almost as a point of pride. Here I
would like to emphasise where this national assertiveness in such a new country began. It was
in the Engineers’ Case.
Writing in 1971, Windeyer J made the following assessment of the Engineers’ Case: "... in 1920
the Constitution was read in a new light, a light reflected from events that had, over twenty
years, led to a growing realization that Australians were now one people and Australia one
country and that national laws might meet national needs." (Payroll Tax Case). 3 The
Engineers’ Case began this process of judicial independence allowing Australia to interpret its
own constitution based on the new nation's own issues and direction independent of Britain.
This article will document that development, and will focus particularly on the conservatism
and adherence to the will of the British Parliament, or the lack thereof, before the Knox Court
and the Engineers Case came to be.
I

INTRODUCTION

As is well known, Australian law began with the reception of English common law from the
date of settlement in 1788,4 and English statute law to the various colonies throughout the
nineteenth century.5 After the Australian Courts Act, 1828 (Imp.) questions arose about the


LLB (Macq) LLM (UNE), PhD (USQ); Lecturer in Law, Coventry University, UK.
Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129
2 Emeritus Professor Macquarie University and Adjunct Professor.
3 Victoria v Commonwealth (1971) 122 CLR 353, 396-7.
4 Australian Courts Act, 1828 (Imp.).
5 New South Wales, Tasmania, Victoria and Queensland (1828), Western Australia (1829) and
South Australia (1836).
1
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capacity of the separate colonies to pass legislation for their own purposes, without British
oversight. Such oversight has been the subject of much debate during most of the twentieth
century.
The Australian6 Constitution was brought into effect in 1901 following the passing of enabling
legislation by the UK, by virtue of the Commonwealth of Australia Constitution Act 1900
(Imp). 7 This followed a process of public consultation, constitutional conventions, and
recommendations to the UK government, and finally incorporation of those ideas and ideals
into a formal document, the states and their people to be “united in a Federal
Commonwealth”.8
Although considered at the time to be 'first and foremost a law declared by the Imperial
Parliament to be "binding on the Courts, Judges and people of every State and of every part of
the Commonwealth" ' Sir Owen Dixon also expressed the view that
It is not a supreme law purporting to obtain its force from the direct expression of a
people's inherent authority to constitute a government. It is a statute of the British
Parliament enacted in the exercise of its legal sovereignty over the law everywhere in the
King's Dominions.9

Accordingly, it would appear in the first instance that although Federation and the Australian
Constitution would create independence from British judicial interference in the former
colony, the fact that the Constitution is derived from an Act of the Imperial Parliament leaves
the question open as to whether the Constitution could be amended like any other British
statute. The date from which legal independence from the United Kingdom was established
has not always clear. As Barwick CJ explained in China Ocean Shipping Co v South Australia,
though the precise day of the acquisition of national independence may not be
identifiable, it certainly was not the date of the inauguration of the Commonwealth
in 1901. The historical, political and legal reality is that from1901 until some period
of time subsequent to the passage and adoption of the Statute of Westminster, the
Commonwealth was no more than a self-governing colony though latterly having
dominion status.10

The first twenty years of Australian Federation was a period where the Australian government,
and the Australian High Court, was feeling its way around in determining how the new
Australian Constitution should be interpreted. Like any constitution, do we interpret it in an
originalist vein, delving into what the ‘Framers’ intended, or is interpretation based on
contemporary thinking removed from its origins?
The views of the early High Court, relative to that of newer members up until the installation
of the Knox court in 1920 were not a fixed position, but rather an evolution of thought in
concert with that of the general Australian population. As Windeyer J observed many years
later:
In 1901 many men and women in Australia felt strong ties with the Colony to which
they belonged. They had not begun to think of themselves as belonging to the
Commonwealth. But by 1920 a new generation had arisen who thought of themselves
as Australians and of Australia, not a State, as the country to which they belonged.
Also ‘Commonwealth’.
43 & 64 Vict., c 12.
8 Proclamation Uniting The People Of New South Wales, Victoria, South Australia, Queensland,
Tasmania, And Western Australia In A Federal Commonwealth. (Imperial Statutory Rules and
Orders, revised 1948, Vol. II., Australia, p. 1027.)
1900 No. 722.
9 Sir Owen Dixon, ‘The Law and the Constitution’ (1935) 51 LQR 590, 597.
10 (1979) 145 CLR 172, 183.
6
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That public law, whether given by courts or by legislators, should be responsive to
public sentiment is not surprising. And since an entrenched constitution is not easily
altered as other statutes are, it is not surprising that developing case law puts an ever
growing body on its bones which may come to be seen in unexpected new
dimensions.11

The creation of the Commonwealth of Australia on 1 January 1901 may well be seen as
independence from the UK, but that ‘independence’ was as a result of an Imperial statute.
More specifically the Australian constitution was created as a result of s.9 of the
Commonwealth of Australia Constitution Act. Yet few are familiar with the fact that the
Colonial Laws Validity Act continued to apply, through the application of the concept of
repugnancy, 12 limiting Australian legislative power. 13 This doctrine argues that a law is
repugnant, and is rendered invalid, if it is inconsistent with a similar law passed by the
Imperial Parliament.
Certainly, British law was not received by virtue of the Australian Courts Act 1828 (Imp.), and
thereby it could be argued that the later Act creating the Constitution could impliedly repeal
the former including the notion of repugnancy. Shortly after the Engineers’ Case however the
High Court two cases are illustrative of the confusion of the application of the doctrine, and
thereby the sensitivity of Australian law to the reach of its Imperial counterpart.
In Commonwealth v Limerick Steamship Co Ltd14 the Australian High Court had held that
s39(2) of the Judiciary Act 1903 (Cth) was valid (relating to appeals to the Privy Council) to
analogous provisions in the Australian Courts Act (Imp). In Union Steamship Co of New
Zealand Ltd v Commonwealth, 15 repugnancy was held to continue to apply through the
Navigation 1912 (Cth) to the Merchant Shipping Act 1894 (Imp.). This confusion as to
whether the doctrine of repugnancy still applied was addressed in Commonwealth v
Kreglinger & Fernau Ltd16 (known as the Skin Wool Case, which also dealt with s39(2) of the
Judiciary Act 1903 (Cth)) which made a distinction between purely Australian affairs and
those that that were not. Williams et al argue that these confusions relating to when and how
Australian constitutional provisions would not have arisen had the High Court been firm from
the beginning that the Australian constitution overrode any remaining applications of the
Colonial Laws Validity Act.17 Another issue that should have been addressed at the time of
Federation was the matter of appeals to Privy Council. The draft of the Australian constitution
had sought to limit appeals of a constitutional nature to the High Court. The British
government with some Australian Constitutional Convention assistance, which included that
of Sir Samuel Griffith, worked to ensure the possibility of appeals to the Privy Council
remained.
However since 1900 there also has been the view that the Commonwealth of Australia was
capable of legislating for itself.
As the Privy Council in Attorney-General for the
Commonwealth v Colonial Sugar Refining (the Royal Commissions case) observed, “No
doubt the Act of 1900 contains large powers of moulding the Constitution. Those who framed

Sir Victor Windeyer, 'Some Aspects of Australian Constitutional Law' (Speech delivered at the J
A Weir Memorial Lecture, Edmonton, 13–14 March 1972) 36-7.
12 s 2, Colonial Laws Validity Act 1865 (Imp).
13 George Williams, Sean Brennan, and Andrew Lynch, Blackshield and Williams Australian
Constitutional Law and Theory: Commentary & Materials (Federation Press, 4th ed., 2018), 109.
14 (1924) 35 CLR 69.
15 (1925) 36 CLR 130.
16 (1926) 37 CLR 393.
17 George Williams, Sean Brennan, and Andrew Lynch, Blackshield and Williams Australian
Constitutional Law and Theory: Commentary & Materials (Federation Press, 4th ed., 2018), 110.
11

Canberra Law Review (2021) 18(1)

84

it intended to give Australia the largest capacity of dealing with her own affairs without coming
to the mother Parliament.”18
Yet how the Constitution was to be interpreted was open to debate from the beginnings of the
High Court. Although the Court described the Constitution shortly after its establishment as
"framed in Australia by Australians, and for the use of the Australian people", 19 the Privy
Council in Webb v Outtrim 20 argued that the correct means of interpretation was not the
intention of its framers but rather the intention of the British Parliament at the time of the
passage of the Commonwealth of Australia Constitution Act 1900 (Imp.). The High Court,
despite this critique maintained the former approach.
II

THE GRIFFITH COURT

The period of the Griffith Court was a time of great change. This Court was in place from the
establishment of the High Court in 1903 to shortly before the Engineers’ Case. Membership
increased to five in 1906 and seven in 1913, with nine members over the period in which
Griffith CJ presided. The appointment of Sir Edmund Barton and Richard O’Connor joined
the High Court as the inaugural justices in 1903 forming a conservative voting bloc, with
O’Connor J usually joining Griffith and Barton.21 Barton remained until 1920 and was part of
the inaugural court with Griffith CJ and a delegate to the constitutional conventions, and
immediately before appointment was the first Australian Prime Minister, having created the
court that he joined. The initial members of the Court had contributed directly to the framing
of the Australian constitution and its political context, and hence had a common
understanding of its interpretation.
With the appointment of Isaacs and Higgins JJ in 1906 there was a second bloc of views which
persisted up until the Engineers Case in 1920. Although they too had been involved in the
framing of the Constitution, theirs was a more nationalistic perspective.22
Regarding constitutional development Griffith, prior to his appointment to the High Court,
had been actively engaged in the constitutional conventions which determined how the
Federation was to be formed. In the 1891 National Convention he was Chair of Constitutional
Machinery and the Drafting Committees. Although taking on the role of Chief Justice of
Queensland from 1893 until appointment to the High Court, Sir Samuel Griffith remained
involved with the federation process. His maintenance of appeals to the Privy Council from
the High Court were seen as counterproductive to the work of the London delegation in 1900.23
Additionally, of the nine present in the Court over this period, most of the Court had been
politicians prior to appointment to the High Court, and more than half had helped draft the
Constitution.24 The appointments of Frank Gavan Duffy, Charles Powers and George Rich in
1913 brought in new justices not involved in the initial drafting of the constitution. By this
time Griffith and Barton on constitutional matters were often in the minority, often seeking to
maintain the views of the framers of the constitution. The new justices, however, were
(1913) 17 CLR 644, 656.
Peterswald v Bartley [1904] HCA 21, (1904) 1 CLR 497.
20 Webb v Outtrim [1906] UKPC 75.
21 Geoffrey Bolton Edmund Barton (Allen & Unwin, 2000) 306.
22 John M. Williams, ‘The Griffith Court’, in R. Dixon & G. Williams (Eds.), The High Court, the
Constitution and Australian Politics (Cambridge University Press, 2015) 80.
23 John M. Williams, ‘The Griffith Court’, in R. Dixon & G. Williams (eds.), The High Court, the
Constitution and Australian Politics (Cambridge University Press, 2015), 79. However, much
later in his term Griffith received some credit for the compromise in s74 of the Constitution that
limited appeals to the Privy Council to only those that the High Court considered hade “special
reason” (Deakin v Webb (1904) 1 CLR 585, 604-611.
24 Ibid, 78.
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unfamiliar with the drafting of the constitution and the precedents derived from the US that
the early court had relied upon. Isaacs was quite clear that the model of a federal system to be
adopted during the conventions should not follow that of the United States Constitution and
should stray very far from known British structures.25
Notable cases early in the life of the new High Court were therefore coloured by the views of
the first three judges who had political experience, contributions to the development of the
constitution, conservative views supporting the role of the Privy Council and a tendency to rely
on American precedents. The structure and nature of the first High Court was subject to a
great deal of speculation regarding how it would interpret the constitution in the new
Federation.26 The Bulletin magazine for example speculated on the current and possible future
members of that court suggesting “Griffith, Barton and O’Connor are Tory, and pro-English;
Clark and Higgins are democratic and pro-Australian; Wise democratic and pro-English;
Symon Tory and pro-Australian.”27 The early court therefore formulated judgements in this
context that were maintained only for the life of the Griffith Court, and due to the changing
face of the court over the years, led to a gradual shift in judicial thinking that culminated in
the Engineers’ Case, creating a paradigm shift that broke away from American precedent and
Privy Council intervention.
By 1918 even Griffith CJ was acknowledging that times had changed. Reflecting upon the
aftermath on society of the end of the First World War, he noted that “[t]he task before the
nation involves the recasting of conditions and the revision of doctrines that have long been
regarded by multitudes as axiomatic and fundamental. ... I know that a radical change of
mental attitude, not in part only of the community, is essential to a wise performance of this
task—but I do not despair of the result.”28 The Griffith Court ended with the retirement of Sir
Samuel Griffith in 1919 after his tenure as the first Chief Justice of the Australian High Court.
This caused his Court to bridge the gap between Federation, the creation of that Court in 1903,
and the judgement in the Engineers’ case in 1920.29 Sir Robert Garran remarked, regarding
the change in the judges of the High Court was notable that
Its personnel had changed greatly since the first decisions were given, and it was not
satisfied with all the applications of the reciprocal doctrine of non-interference, nor
with the doctrine itself. Accordingly, it swept away the conception of implied
prohibitions upon the Commonwealth and the States, and raised the slogan; "back to
the Constitution”.30

In 1920, the Australian High Court had only been sitting as the ultimate court in Australia for
only 17 years. It was still finding its own voice and stance with a very new constitution. Ideas
and concepts needed fleshing out and defining. The High Court from the outset considered
that the language and structure of the Constitution kept the Commonwealth government
confined to its enumerated responsibilities, leaving aside anything deemed by default the
responsibility of the various states. The Court took its early guidance from the United States
Supreme Court case of McCulloch v Maryland (1819), 31 which explored the powers of the
federal government as against those of state legislatures in the early years of their nation where
the limits of the federal government were until then unclear.

Geoffrey Bolton Edmund Barton. (2000, Allen & Unwin), 314.
John M. Williams, ‘The Griffith Court’, in R. Dixon & G. Williams (Eds.), The High Court, the
Constitution and Australian Politics (Cambridge University Press, 2015), 87.
27 The Bulletin (Sydney), 1 October 1903, 9.
28 Samuel Griffith, “The Armistice” (1918) 25 CLR v, vi.
29 John M. Williams, ‘The Griffith Court’, in R. Dixon & G. Williams (Eds.), The High Court, the
Constitution and Australian Politics (Cambridge University Press, 2015).
30 ‘The Development of the Australian Constitution’ (1924) 40 Law Quarterly Review 215.
31 17 U.S. (4 Wheat.) 316.
25

26

Canberra Law Review (2021) 18(1)

86

Alfred Deakin, the Commonwealth Attorney-General at the turn of the twentieth century,
explained the complex role of the High Court in its new role. He noted that
It is as one of the organs of Government which enables the Constitution to grow and
to be adapted to the changeful necessities and circumstances of generation after
generation that the High Court operates. Amendments achieve direct and sweeping
changes, but the court moves by gradual, often indirect, cautious, well considered
steps, that enable the past to join the future, without undue collision and strife in the
present.32

Deakin considered that the High Court when engaging in constitutional interpretation would
use the methodology used by common law courts going back to at least the late seventeenth
century. 33 The early years of the High Court prior to the Engineers’ case were seen as a
struggle for constitutional standards.34 In developing an Australian practice of constitutional
interpretation the High Court sought to import two doctrines commonly held in the United
States. These principles were relied upon by the courts, the first which expressed the view that
the states had no power to control the Commonwealth in what became known as the ‘implied
doctrine of immunity of instrumentalities’. Cases such as D 'Emden v Pedder (1904)35 and the
Federal Amalgamated Government Railway & Tramway Service Association v NSW
Railway Traffic Employees Association (the Railway Servants case) (1906)36 were the first
skirmishes. Inversely the ‘implied doctrine of state reserved powers’ considered the limits on
the Commonwealth in Peterswald v Bartley (1904)37, Attorney-General for NSW v Brewery
Employees Union of NSW (the Union Label case) (1908)38 and Huddart Parker & Co Pty Ltd
v Moorehead (1909).39
III

THE ENGINEERS’ DECISION

The Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129,
commonly known as the Engineers’ Case, was 100 years old last year. Engineers’ is
remarkable in Australian constitutional law in that it overturned the doctrines of implied
prohibition and reserved powers. The issue in this case regarded whether the Commonwealth
could make laws respecting conciliation and arbitration of union disputes and have such
decisions binding on all the states, and in particular whether these Commonwealth powers
applied to state government owned enterprises. However, as Patapan has observed, one must
remember that the Australian Constitution was a novel construct creating a federal union of
states, each with separate sovereign authorities, based on an American model with a judiciary
able to overrule laws passed by the states or Commonwealth should they need to. On that
basis there was little in Australia’s early years for the courts to use as precedents.40
The Engineers’ case was a result of external developments, and not as GJ Lindell suggested ‘as
the correction of antecedent errors or as the uprooting of heresy’.41 Remarking on this, Sir
Victor Windeyer said that
Commonwealth, Parliamentary Debates, House of Representatives, 18 March 1902, 5 (Alfred
Deakin).
33 Justice Stephen Gageler, ‘Small steps and giant leaps: Patterns in Australian Constitutional
Adjudication’ (2019) Macquarie Law Journal 15, 18.
34 James Stellios, Zines’s The High Court and the Constitution (Federation Press, 6th ed, 2015)
ch 1.
35 1 CLR 91.
36 4 CLR 488.
37 1 CLR 497.
38 6 CLR 469.
39 8 CLR 330
40 Haig Patapan, ‘Politics of Interpretation’, [2000] 22 Sydney Law Review 247, 250.
41 GJ Lindell, ‘Why is Australia’s Constitution Binding?’ [1986] 16 Federal Law Review 28, 39.
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In any country where the spirit of the common law holds sway the enunciation by
courts of constitutional principles based on the interpretation of a written
constitution may vary and develop in response to changing circumstances. This does
not mean that courts have transgressed lawful boundaries: or that they may do so.42

What changed with the Engineers’ Case was that prior to the decision related cases had
provided no clear principle upon which the High Court could depend. As it noted:43
They are sometimes at variance with the natural meaning of the text of the
Constitution; some are irreconcilable with others, and some are individually rested
on reasons not founded on the words of the Constitution or any recognized principle
of the common law underlying the expressed terms of the Constitution but on
implication drawn from what is called the principle of 'necessity', that being itself
referable to no more definite standard than the personal opinion of the Judge who
declares it.

The Court in Engineers’ observed that “An interpretation that relies on 'an implication which
is formed on a vague, individual conception of the spirit of compact' can only lead to
divergences and inconsistencies” 44 and therefore it would return to “settled rules of
construction” giving words their “natural” meaning.45 Such natural reading, adopting Lord
Haldane’s remarks regarding the ‘golden rule’ of statutory interpretation, was to reach a result
of consistent and clear decisions requiring the Constitution to “be interpreted as any other act
of Imperial parliament.”46
The decision clearly identified that there was a clear choice between a UK and an Australian
perspective. The Court observed in reviewing the Griffith Court that
The more the decisions are examined, and compared with each other and with the
Constitution itself, the more evident it becomes that no clear principle can account
for them. They are sometimes at variance with the natural meaning of the text of the
Constitution; some are irreconcilable with others, and some are individually rested
on reasons not founded on the words of the Constitution or on any recognized
principle of the common law underlying the expressed terms of the Constitution, but
on implication drawn from what is called the principle of 'necessity', that being itself
referable to no more definite standard than the personal opinion of the Judge who
declares it. The attempt to deduce any consistent rule from them has not only failed,
but has disclosed an increasing entanglement and uncertainty, and a conflict both
with the text of the Constitution and with distinct and clear declarations of law by the
Privy Council.47

The Engineers’ case has been lauded for many years, so much so that Sir Garfield Barwick, for
High Court Chief Justice warned us "to be very wary that the triumph of the Engineers Case
is never tarnished".48 We must remember however that although the Engineers’ Case gave
the illusion of independence from Imperial law, the break was not entirely clean. It was only
in 1931 that the Imperial Dominions gained any substantial freedom from the ability of the UK
government to legislate on behalf of them through the passage of the Statute of Westminster
1931 (Imp). Its purpose was to remove the continued operation of the Colonial Laws Validity
Act, and the associated repugnancy doctrine which prevented a Dominion from passing laws
inconsistent with similar Imperial laws. The Statute of Westminster was the first major shift
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from a concept of a British empire to a more collegiate British Commonwealth of Nations and
a more independent national status.
IV

ACADEMIC AND JUDICIAL CRITIQUE OF ENGINEERS’

Many significant commentators and jurists have been both supportive and critical of the case,
such as former Chief Justice of Australia Sir Anthony Mason, and Windeyer J in the Payroll
Tax case,49 and Sir Owen Dixon in the Airlines Nationalisation case.50 Dixon CJ endorsed the
influence of the decision in Engineers’ noting that ‘It may be that the court is thought to be
excessively legalistic. I should be sorry to think that it is anything else. There is no other safe
guide to judicial decisions in great conflicts than a strict and complete legalism.'51
Windeyer J in the Payroll Tax case did not see the decision in Engineers’ by the original judges
of the High Court were wrong in their understanding of what at the time of federation was
believed to be the effect of the Constitution and in reading it accordingly.' He went on to argue
that the Constitution in 1920 was to be read ‘in a new light’, with the realisation that there was
a growing realisation that Australians were ‘now one people, and that national laws would
need to reflect national needs, varying and developing in response to changing
circumstances.52 More recently Justice Heydon of the HCA has reflected on the thoughts of
Windeyer J on this matter; although considered contrary to many of his other judgements
affirming constitutional orthodoxy, he had progressive theories at a time when originalist
theories prevailed.53
George Williams in 1995 argued that the end of the reign of the Engineers’ Case was marked
by the High Court’s recognition of constitutionally implied freedom of political discussion, and
that the themes in these cases goes back to the Engineers’ Case. 54 The decisions in these
political discussion rights cases discussed what was intended by the framers of the
constitution. The plaintiff in Theophanus argued that fundamental freedoms in the Australian
Constitution “were best left to the protection of the common law in association with the
doctrine of parliamentary supremacy”55 but this view was rejected by the court considering
this view was “hardly a sure guide in the very different circumstances which prevail today.”56
Williams considered that these freedom of political discussion cases changed the way the HCA
considered constitutional cases by “cutting across inconsistent common law principles,
thereby overriding carefully constructed common law doctrines.” 57 The High Court in
considering rights implied in the Australian Constitution in these cases was in part a
redefinition of its role, a position inconsistent with Engineers’.58

Victoria v Commonwealth (1971) 122 CLR 353, 396-7.
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Galligan has argued that "the court needs to jettison the legalistic methodology of Engineers’,
which is antithetical to Australia's federal Constitution. It is quite inappropriate to interpret
the Commonwealth's enumerated heads of power in a literal way irrespective of the broader
federal architecture of the Constitution and regardless of the centralising effect that such a
method produces."59
V

CONCLUSION

Reflections on the impact of the Engineers’ Case have not always been glowing endorsements.
Sir Owen Dixon observed that following the First World War that the dynamics of the States
and Commonwealth had changed. The Commonwealth was gaining in authority to the
detriment of the States. He commented that
The substance of the decision has been hardly impugned, but its result was to reduce
still further the power of the State and its importance in the eyes of the community.
At the same time the authority of the Court suffered. A tendency grew among the
States to look to the Judicial Committee of the Privy Council. Moreover the legal
profession for a time appeared to feel that a more stable development of our
constitutional law might come from that body. It was a vain hope.60

Australia had a foretaste of what the Engineers’ Case was likely to be like when a junior
Barrister, Robert Menzies (later Prime Minister of Australia, then the representative of the
Engineers) at a Melbourne hearing argued that the subject of the case, the government
sawmills in Western Australia, were not government enterprises but trading enterprises. On
putting this to Stark J, the response he received was
I, in what I later realized to be an inspired moment, replied: 'Sir, I quite agree.' 'Well',
intervened the Chief Justice, Chief Justice Knox, never the most genial of
interrogators, 'why are you putting an argument which you admit is nonsense?'
'Because' ... 'I am compelled by the earlier decisions of this Court. If your Honours
will permit me to question all or any of these earlier decisions, I will undertake to
advance a sensible argument.' I waited for the heavens to fall. Instead, the Chief
Justice said: 'The Court will retire for a few minutes.' And when they came back, he
said, 'This case will be adjourned for argument at Sydney. Each government will be
notified so that it may apply to intervene. Counsel will be at liberty to challenge any
earlier decision of this Court!'

Many years later Chief Justice Sir Gerard Brennan had the opportunity to observe that "It
seems quite clear that Menzies lit the fuse in Melbourne…”, although he considered that the
greater influence on the Court was that of Leverrier KC’s advocacy.61 Thus, began a wish for a
clean break from British views on Australian constitutional interpretation.
The influence of United Kingdom jurisprudence on Australian constitutional interpretation
was at its peak in the first twenty years of the new nation. Understandably the Australian High
Court, created only in 1903, had little to fall upon for constitutional interpretation. Australia
began to diverge from the influence of the old country in 1920 with the Engineers’ Case. The
Engineers’ Case overturned the initial principles relied upon the High Court for constitutional
interpretation of the doctrines of implied immunities and reserved state powers considered by
the Griffith Court to be fundamental principles implied by the structure of the new Australian
Constitution.
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This article has, unlike many studies lauding the Engineers’ Case, sought to find why and when
that case became inevitable. It could have been when the Federation began and the
Constitution with it in 1901, or the beginning of of the Australian High Court in 1903 and with
it the ability of Australia to think judicially forward. Was it simply that the High Court was
mired in the past for 17 years, only to break free in 1920 suddenly so that we have the one case
to illustrate that milestone? I would suggest that this process was gradual, not sudden. The
first three justices appear to have straddled both worlds, having been politicians and
contributors to the constitutional conventions before joining the court yet attempted to find a
path forward using the meagre resources they had for precedents. They were labelled as
conservatives and Tories and in the case of Griffith more likely tied to Imperial values. Those
Imperial values certainly began to erode after the expansion of the High Court in 1905, and
certainly in the period up to 1920.
The Engineers’ Case has always appeared to be in Australian constitutional law as a sudden
break from the Imperial past, a strict departure from what had gone before, so that
constitutional law was gauged as being ‘before’ or ‘after’. Yet the change was less a line in the
sand, and more of a smudge, with the confusion in the Union Steamship and Limerick
Steamship cases illustrate. The repugnancy to Imperial law concept was put to bed with great
difficulty together with other issues such as appeals to the Privy Council. The opportunities
for a clean break from Britain’s legislative reach were squandered through political meddling
and judicial indecision. A clean break from Britain at the time of Federation would have
prevented the High Court decisions for the next three decades that involved inconsistency in
application, conservatism of the early court, and inability to limit appeals to the High Court
without further appeal to the Privy Council.
The Engineers’ Case was remarkable in dismissing to long held doctrines of constitutional
interpretation of implied prohibition and reserved powers. However, these were not the only
closely held principles and doctrines that were dislodged with difficulty. One could argue that
while Engineers’ has the limelight for the clean break from British limitations of
independence, the patchwork of inconsistent High Court decisions in this regard really ended
with the much less lauded adoption by both counties of the Statute of Westminster 1931.
Williams has remarked that any narrowing of freedoms interpreted by the HCA would be
consistent with the literalism of the interpretive framework created by the Engineers’ Case.
Accordingly, its influence was waned over time. 62 Mason CJ in Australian Capital Television
v Commonwealth made it quite clear that the Australia Acts “marked the end of the legal
sovereignty of the Imperial Parliament and recognised that ultimate sovereignty resided in the
Australian people.”63
Therefore, one must see the Engineers’ case, whilst a milestone 100 years ago, was remarkable
for its time. The Court was on a new path from the British as early as 1905, and there is a clear
progression of decisions, new justices and views that created a footpath towards it. However,
the decision was inevitable, the foothold of the empire began eroding judicially as soon as the
first court took on new blood. Australia began to carve a new path from Britain within the first
hew years of the new High Court, and new chisels were at it constantly from then. It was the
work of many carvers over 15 years to dislodge the last of the hangers-on to “mother
Parliament”. Whittling done, the first show of the new thinking was the Engineers’ Case.
***
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The Mystique Of ‘Equitable Subrogation With Respect To
Extinguished Common Law Rights’: Time For A New Label –
‘The Equitable Indemnity Principle’
Neil Samuel Hope *
After about 300 years of published English jurisprudence, it is fair to say that a
settled explanation has been arrived at for most authoritative legal principles. It
is only the relevant facts that may determine whether or not an established legal
principle will be applied. The reverse is true for equitable subrogation: the factual
matrix upon which it will be applied is well settled, being either the request by the
Defendant of the Plaintiff or legal compulsion resulting in the Plaintiff having
satisfied the Defendant’s financial obligation to a creditor. However, this topic is
plagued by poor taxonomy, legal fiction, and a fundamental misconception that
Institutional Equity has the capacity to revive extinguished common law rights,
which has meant that the endeavour to arrive at settled doctrine has not been
achieved. Whilst the law remains to settle upon an appropriate name for the
principle under discussion, this article is an attempt to dispel some of the myths
about the topic and to introduce some sense of doctrinal certainty.

Introduction
The Equitable Indemnity Principle is about a long-established, but doctrinally unsettled
principle. In its most fundamental form, P the payer has an entitlement against D the debtor
where P at the request of D (or by some form of legal compulsion) satisfies a financial
obligation owed by D to D’s creditor. Notwithstanding how this matrix may otherwise be
described, none of the creditor’s rights and obligations play any part in the doctrine that
underpins the principle. Whilst the Payer’s entitlement is established at the time of satisfaction
of the debt, it may not sue until the financial obligation owed by the Debtor to the creditor has
been wholly satisfied.
As part of Institutional Equity, the payer’s entitlement is personal and, at least on the first
instance, the Payer is the Plaintiff and the Debtor is the Defendant, and the Plaintiff sues in its
own name.
Whilst the justice of the principle is long-established in English jurisprudence, remarkedly the
doctrine in Australia has diverged from that in the UK. Since about 2000, unjust enrichment
has been regarded as applying to the UK and unconscionability is the prevailing theory in
Australia.
Generally, the law on the topic remains unsettled with the reality being that the law has not
even settled on an appropriate name for the principle. Some names include Remedial
Subrogation, Legal Subrogation, Equitable Subrogation, Reviving Subrogation, Equitable
Subrogation with Respect to Extinguished Common Law Rights, and plain Subrogation.
Whilst the common law and Institutional Equity are separate areas of law with the two being
mutually exclusive,1 there prevails in some quarters a misconception that although a Plaintiff
may not sue until the creditor has been paid out, the common law rights of the creditor are
somehow kept alive after extinguishment for the benefit of the Plaintiff. Metaphors like the
LLM (Commercial Law), LLM (UQ). Director and principal solicitor of Hope Legal Pty Ltd
Queensland.
1 Bofinger v Kingsway Group Ltd (2009) 239 CLR 269; cf Boscawen v Bajwa [1996] 1 WLR 328,
335; Kation Pty Ltd v Lamru Pty Ltd (2009) 257 ALR 336, 340–341. See also Civil Proceedings
Act 2011 (Qld), s 7(3).
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Plaintiff ‘stands in the shoes of the creditor’ and that the creditor’s rights ‘are kept alive’,
although regarded as legal fiction, were common, particularly before the year 2000.
Whilst there is some doctrinal certainty in that Institutional Equity does not modify or assign
rights, it provides a remedial answer 2 and the principle in Institutional Equity under
discussion in this article is a remedy of last resort, being availably only where the Plaintiff has
no other legal principle on which it may rely.3 The words of Lord Hoffman in 1999 still ring
true today: ‘My Lords, the subject of subrogation is bedevilled by problems of terminology and
classification which are calculated to cause confusion.’4
How then may a Plaintiff know what entitlement they might or might not have when faced
with these circumstances? What legal principle may they have resort to, if any, and who do
they sue? Do they joint the creditor in the action? Likewise for the Defendant, upon what legal
principles may they defend, if any, and do they join the creditor in the action?
The answers to such questions necessarily lie in the law, but the answer to any legal issue
necessarily starts with the relevant facts. In matters of complicated legal issues and doctrine,
the facts need to be distilled into their simplest possible form to be best understood. This is
the case with respect to the Equitable Indemnity Principle: problems with respect to doctrine
may not be resolved without first understanding the factual matrix, and the relevant factual
matrix must be distilled to its base case so that the doctrine may be applied.
What is the Equitable Indemnity Principle? The Base Case
The base case functions where D the debtor owes a financial obligation to a creditor and where,
at the request of D or by legal compulsion,5 and without any contractual obligation between D
and P, 6 P satisfies part or all of the financial obligation owed by D to their creditor. If P
assumes an obligation or makes a payment for the benefit of D then, absent a request by D or
legal compulsion, D will not be obliged to indemnify P.7
So D owes a creditor and P pays out the creditor. D then fails or refuses to return value P. The
law finds this unconscionable and P as the Plaintiff sues D as the Defendant. The creditor is
not a party to any court action and does not form part of the party matrix. This description is
often represented on the basis that the creditor, although its common law rights against D
have been extinguished, has some role in the party matrix.8 This is one of the contributors to
confusion of doctrine.
Whilst the entitlement of the payer starts at the time of satisfaction of the debt,9 the rights of
the creditor are paramount and no claim may be brought by P against D until the financial

Orakpo v Manson Investments Ltd [1977] 1 WLR 347, 357; H Bergs, ‘Rights, Wrongs and
Remedies’ (2000) 20 Oxford Journal of Legal Studies 1, 16; see also P W Young, C Croft and M L
Smith, On Equity (Lawbook Co, 2009) 868 for the definition of ‘remedy’.
3 Butler v Rice [1910] 2 Ch 277; Ghana Commercial Bank v Chandiram [1960] AC 732; Cochrane
v Cochrane (1985) 3 NSWLR 403, 405; Barba v De Prima [2018] NSWSC 601, [52].
4 Banque Financière De La Cité v Parc (Battersea) Ltd [1999] 1 AC 221, 237 [D]–[E].
5 Exhall v Partridge (1799) 101 ER 1405; Dawson v Linton (1822) 5 B & Ald 521, 523; Brooks
Wharf and Bull Wharf Ltd v Goodman Brothers [1937] 1 KB 534; Chief Executive, Department of
Justice and Attorney General v Hambleton [2013] QSC 356.
6 Coshott v Parker [2015] NSWSC 998.
7 Owen v Tate [1976] QB 402, 411–412.
8 Denis S K Ong, Ong on Subrogation (Federation Press, 2014) 1.
9 Boscawen v Bajwa [1996] 1 WLR 328, 345.
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obligation owed by D to the creditor has been satisfied in full.10 In Institutional Equity, the
rights of P are in personam11 and the action is brought by P in her or her own name. The law
does not appear to explain the rationale behind the principle that P may not bring a claim
whilst any balance remains owing to the creditor by D. If that is the case, it may be that if a
remedy was granted to P whilst D still owed money to the creditor, then that might adversely
affect D’s capacity to pay the creditor, thereby diminishing the paramountcy of the creditor’s
position. What is beyond doubt is that no claim may be brought by P against D until the
financial obligation owed by D to the creditor has been extinguished.12
The principle arises purely in Institutional Equity, not at common law, in circumstances where
P may be obliged to the creditor (as in the surety paradigm) or where P may not be obliged to
the creditor.13 Whilst in the main the principle is applied where the creditor held security over
the property of D14 prior to the satisfaction by P of the financial obligation owed by D to the
creditor, the principle may just as appropriately apply to unsecured financial obligations.15
The test of unconscionability is described in Boscawen v Bajwa, when dealing with the claim
of a surety, is that ‘the equity arises from the conduct of the parties on well settled principles
and in defined circumstances which make it unconscionable for the defendant to deny the
proprietary interest claimed by the plaintiff.’16
The principle will apply whether the payment is made directly by the Payer to the creditor, or
by the Payer to the debtor on the basis that the Debtor will then pay the creditor. In such latter
circumstances the Plaintiff may need to establish the true nature of the transaction was not a
loan.17
Once the base case is understood it is then possible to inquire into any conceptual problems
that frustrate the endeavour to arrive at a settled doctrine. With respect to the Equitable
Indemnity Principle there are many problems to be overcome, thrown up perhaps by the
informality of Institutional Equity and its discretionary nature, but nevertheless real problems
with respect to the use of metaphor and imprecision of language is endemic.
The Problem and How to Solve It
There appears to be a number of root causes for this dilemma including poor taxonomy,18 the
adoption of no settled view of doctrine over time, the divergence in view as between the law in
the UK and Australia,19 and an absence of a set of base rules. The need for clear doctrine in the
interests of coherency in the law should be axiomatic. With respect to the Equitable Indemnity
Principle as it applies in the UK, the question of how to achieve coherency was answered to
some extent in Appleyard20 which set out a list of principles which can be summarised as
follows, borrowing the words used in that case.

Re Howe; Ex parte Brett (1871) LR 6 CH App 838, 841; Duncan, Fox & Co v North & South
Wales Bank (1880) 6 AC 1; Dixon v Steel [1901] 2 Ch 602, 607; Re Octaviar Ltd (No 8) [2009]
QSC 202, [77]–[80].
11 This is one distinction with true subrogation where a claimant must sue in the name of another
party.
12 R Goode, Goode on Legal Problems of Credit and Security (Sweet & Maxwell, 4th ed, 2008).
13 Coshott v Parker [2015] NSWSC 998.
14 Highland v Exception Holdings Pty Ltd (in liq) [2006] NSWCA 318, [91].
15 See, eg, Coshott v Parker [2015] NSWSC 998.
16 Boscawen v Bajwa [1996] 1 WLR 328, 335.
17 Paul v Speirway Ltd (in liq) [1976] 1 WLR 220.
18 See, eg, the works of Peter Birks.
19 See, eg, the works of Kit Barker and Ross Grantham.
20 Cheltenham & Gloucester Plc v Appleyard [2004] EWCA Civ 291, [32]–[44].
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First, subrogation ‘embraces more than a single concept’: it is sometimes contractual in nature
and it is sometimes based on equity.21 Secondly, subrogation is a remedy primarily aimed at
preventing unjust enrichment.22 Thirdly, subrogation is a flexible remedy, which nonetheless
must be applied in a principled fashion. 23 Fourthly, a classic case of subrogation is where
P’s money is used to pay out a secured creditor and P is entitled to be regarded in equity as
having had an assignment to him of the secured creditor’s rights.24 Fifthly, although the classic
case of subrogation involves a lender who expected to receive security (in the proprietary sense
– eg a mortgage) claiming subrogation to another security, it can apply to personal rights.25
Sixthly, the fact that a lender of money gets some security does not prevent him from claiming
to be subrogated to another security. 26 Seventhly, a lender cannot claim subrogation if he
obtains all the security which he bargained for,27 or where he has specifically bargained on the
basis that he would receive no security.28 Eighthly, the fact that the lender’s failure to obtain
the security he bargained for was attributable to his negligence is irrelevant. 29 Ninthly, the
absence of a common intention on the part of the borrower and the lender that the lender
should have security is by no means fatal to a lender’s subsequent claim for subrogation.30
Tenthly, subrogation cannot be invoked so as to put the lender in a better position than that
in which would have been if he had obtained all the rights for which he bargained.31 Eleventhly,
it is difficult, and may be impossible, for a lender who has obtained security to invoke
subrogation where the security he has obtained gives him all the rights and remedies of
security to which he claims to be subrogated.32 Twelfthly, the capital sum in respect of which
a lender is subrogated cannot normally be greater than the amount of the secured debt that
has been discharged.33 Finally, normal equitable principles apply to subrogated rights.34
The courts in Australia are yet to set out an appropriate set of base rules, frustrated perhaps
by the reluctance in some quarters to accept Institutional Equity and the Common law as
distinct areas of law, each with their own distinct language. Such distinction between terms
are, for example, ‘right’ and ‘entitlement’, ‘damages’ and ‘equitable compensation’, ‘lien’ and
‘equitable charge’.
The well-entrenched problem here is even more fundamental with respect to one word that is
at the root of the problem: subrogation. A number of labels are prescribed including Remedial
Subrogation, Legal Subrogation, Equitable Subrogation, Reviving Subrogation, Equitable
Subrogation with Respect to Extinguished Common Law Rights, and Subrogation being the
most common terms. It would be fair to say that the most misleading word is ‘Subrogation’,
meaning a substitution of rights, and not an entitlement.
Orakpo v Manson Investments Ltd [1977] 1 WLR 347; cf Banque Financière De La Cité v Parc
(Battersea) Ltd [1999] 1 AC 221, 231 [G]–[H].
22 Orakpo v Manson Investments Ltd [1977] 1 WLR 347; see also Boscawen v Bajwa [1996] 1 WLR
328, 335 (Millett LJ) and Banque Financière De La Cité v Parc (Battersea) Ltd [1999] 1 AC 221,
231 [G]–[H] (Lord Hoffman), 237 [D]–[E] (Lord Clyde).
23 Boscawen v Bajwa [1996] 1 WLR 328, 338–339 (Millet LJ).
24 Burston Finance Ltd v Spierway Ltd [1974] 1 WLR 1648, 1652 [B] – [D].
25 Re Wrexham, Mold and Connah’s Quay Railway Co [1899] 1 Ch 440, 458.
26 Banque Financière De La Cité v Parc (Battersea) Ltd [1999] 1 AC 221, 241 [C]–[D].
27 Burston Finance Ltd v Spierway Ltd [1974] 1 WLR 1648, applying Capital Finance Co Ltd v
Stokes [1969] 1 Ch 261.
28 Paul v Speirway Ltd (in liq) [1976] 1 WLR 220.
29 Banque Financière De La Cité v Parc (Battersea) Ltd [1999] 1 AC 221, 235 [E]–[G].
30 Banque Financière De La Cité v Parc (Battersea) Ltd [1999] 1 AC 221, 232–234.
31 Re Wrexham, Mold and Connah’s Quay Railway Co [1899] 1 Ch 440, 447; Banque Financière
De La Cité v Parc (Battersea) Ltd [1999] 1 AC 221, 235–237.
32 Burston Finance Ltd v Spierway Ltd [1974] 1 WLR 1648, 1653 [D]–[E].
33 Halifax Mortgage Services v Muirhead (1998) 76 P&CR 418, 426; Orakpo v Manson
Investments Ltd [1977] 1 WLR 347.
34 Halifax v Omar [2002] EWCA Civ 121 [81]–[83].
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‘Subrogation’ – a Principal Source of Confusion
The word ‘subrogation’ appears to have first found its way into English case law in 1851 in an
insurance case, Quebec Fire Insurance Co,35 an appeal to the Privy Council from the courts of
the lower French provinces of Canada. The word appears to have first been adopted in an
English case, Stringer v English and Scotch Marine Insurance Co.36
In any attempt to find an appropriate theoretical basis for doctrine, use of the label
‘subrogation’ is prone to mislead and in fact is seen as a root cause of confusion. 37
‘Subrogation’ has a specific meaning,38 meaning an actual substitution of rights, whereas in
the principle under review in this article, no process of substitution of rights occurs a fortiori
and, just as importantly, no assignment of rights is possible as no rights exist that may be
assigned.39
The use of the word ‘subrogation’ itself is a root cause for confusion where the doctrine
operates to grant a remedy in Australia purely upon principles in Institutional Equity, and in
the UK in unjust enrichment, though neither by way of a substitution of rights. Actual
subrogation functions in circumstances where a person is put, legally, in the place of another,40
however use of the label ‘subrogation’ continues to be applied to circumstances
notwithstanding that no substitution of rights occurs.41
This article has used the term ‘D’ to refer to the Defendant/Debtor and ‘P’ to refer to the
Plaintiff/Payer. These terms are capitalised, but the term ‘creditor’ is not, and is not given a
shorter label. This is a deliberate choice for this article. Many commentators refer to the debtor
‘A’, owing a debt to the creditor ‘B’, who is paid out by a third-party payer ‘C’. They then say
that ‘C’ takes over the rights of ‘B’ against ‘A’. This itself is emblematic of the confusion in the
law, as this very example presumes that the rights of ‘B’ are integral to allow ‘C’ to claim against
‘A’.
In fact, in the Equitable Indemnity Principle, there is no substitution of rights, so the rights of
‘B’ are irrelevant to the entire exercise of legal reasoning. The base case operates where P the
Plaintiff/Payer sues D the Defendant/Debtor directly, because they satisfied D’s debt to a
creditor. The creditor has no role to play, and P is not a third party, as the claim is directly
between P and D. As such, this article uses ‘D’ and ‘P’ to remove the incorrect assumption that
a substitution of rights occurs.
Once the issue with poor taxonomy with respect to the confusion caused by the inappropriate
use of the word ‘subrogation’, other barriers to understanding arise. The first of these is the
unusual departure by the law in Australia from settled UK doctrine. The divergence here is the
acceptance in the UK of unjust enrichment as the basis for the doctrine and, in Australia, a
Quebec Fire Insurance Co v Augustin St Louis and John Molson (1851) 7 Moo PC 286. See also
M L Marasinghe, ‘An Historical Introduction to the Doctrine of Subrogation: the Early History of
the Doctrine II’ (1976) 10(2) Valparaiso University Law Review 275, 285.
36 Stringer v English and Scotch Marine Insurance Co (1868-1869) LR 4 QB 676.
37 Peter Birks, ‘Equity in the Modern Law: an Exercise in Taxonomy’ (1996) 26 Western Australia
Law Review 1, 24.
38 Kit Barker and Ross Grantham, Unjust Enrichment (LexisNexis, 2nd ed, 2018) [15.54],
Australian law Dictionary (Oxford University Press, 2010) 554.
39 See Banque Financière De La Cité v Parc (Battersea) Ltd [1999] 1 AC 221; Saraceni v Mentha
(No 2) [2012] WASC 336 [238].
40 Macquarie Dictionary “L – Z” (Macquarie Dictionary Publishers, 8th ed, 2020); Nicholas LeighJones, John Birds and David Owen (eds), MacGillivray on Insurance Law (Sweet & Maxwell, 10th
ed, 2002) 568.
41 See, eg, Cook v Italiano Family Fruit Company Pty Ltd (in liq) (2010) 190 FCR 474, 499 [109].
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rejection of unjust enrichment and the preference for unconscionability as the basis for the
doctrine.
A Further Source of Confusion
To deal with the conflict of opinion as between the UK and Australia, 42 the first common
element found is that the Plaintiff must show that the Defendant was enriched at the expense
of the Plaintiff: however, in the UK the basis for the doctrine is based in unjust enrichment,
and in Australia it is based upon principles found in Institutional Equity that it would be
unconscionable for the Defendant not to compensate the Plaintiff to the extent of the value of
the benefit enjoyed by the Defendant.
It must be said that the UK view has its supports in Australia, and whilst there is no room in
this article to argue either view, it seems clear that unjust enrichment has limited application
in Australia.43 In fact, in the relatively recent High Court of Australia decision of Australian
Financial Services and Leasing Pty Ltd v Hills Industries Ltd,44 the High Court said that ‘such
a ‘principle’ does not govern the resolution of this case because the concept of unjust
enrichment is not the basis of restitutionary relief in Australian law’.
The UK basis for the principle is that a claim in unjust enrichment is a claim for the recovery
of a benefit unjustly gained45 and the principle is only available in circumstances where D’s
financial obligation, to the creditor, is satisfied by a surety under a prior obligation, or upon
the request of the debtor, or by legal compulsion. How can an unjust factor be argued logically
in these circumstances?
The sources of confusion and the consequent reasons for unsettled doctrine do not stop here.
Perhaps a result of poor taxonomy, but more probably as a result of unsettled doctrine,
commentators often deal with concepts and principles that underpin subrogation in the
common law and principles that underpin the Equitable Indemnity Principle in the same but
confusing context when dealing with insurance law. Certainly, a substitution of rights
functions in the insurance law context, in exchange for the indemnity owed by the insurer to
the insured, but not where the Equitable Indemnity Principle applies, where the indemnity is
owed by the Debtor to the Payer.
Another Source of Confusion: the Indemnity in the Insurance Law Contract
Some of the basis for confusion may arise out of the fact that both real subrogation and the
equitable indemnity principle share the same heritage in cases like the 1748 case of Randall v
Cockran46 and the 1851 case of Quebec Fire Insurance Co, 47 both insurance law cases but
Mark Leeming, ‘Subrogation, Equity and Unjust Enrichment’ in J Glister and P Ridge (eds),
Fault Lines in Equity (Hart Publishing, 2012) 27.
43 Farah Constructions Pty Ltd v Say-Dee Pty Ltd (2007) 230 CLR 89, 156 [151](Gleeson CJ,
Gummow, Callinan, Heydon and Crennan JJ); Lumbers v W Cook Builders Pty Ltd (in liq) (2008)
232 CLR 635, 664–665 [83]–[85] ( Gummow, Hayne, Crennan and Kiefel JJ); Friend v Brooker
(2009) 239 CLR 129. See also Bofinger v Kingsway Group Ltd (2009) 239 CLR 269 echoing
scepticism previously expressed, inter alia, in Highland v Exception Holdings Pty Ltd (in liq)
[2006] NSWCA 318 and Challenger Managed Investments Ltd v Direct Money Corp [2003]
NSWSC 1072.
44 Australian Financial Services and Leasing Pty Ltd v Hills Industries Ltd (2014) 253 CLR 560.
45 Charles Mitchell, Paul Mitchell and Stephen Watterson, Goff & Jones: the Law of Unjust
Enrichment (Sweet & Maxwell, 9th ed, 2016) [4.01] quoting Boake Allen Ltd v HMRC [2006]
EWCA Civ 25, [175] and Benedetti v Sawiris [2013] UKSC 50, [13].
46 Randall v Cockran (1748) 1 Ves Sen 98; 27 ER 916. See also Blaauwpot v Da Costa (1758) 1 Ed
130.
47 Quebec Fire Insurance Co v Augustin St Louis and John Molson (1851) 7 Moo PC 286.
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preceding the development of the modern insurance contracts where the common law rights
and obligations of the parties are clearly set out. Particularly, in the context of this discussion,
the insurer indemnifies the insured and the insurer, upon satisfaction of that indemnity, is
entitled to step into the legal shows of the insured and to sue in the name of the insured 48 to
attempt to recover the value of the indemnity.49
The scope of subrogation in the insurance contract was summarised by Mason JA in Sydney
Turf Club v Crowley50 ‘where an insurer is subrogated to the rights of the insured against a
third party, the insured does not acquire an independent cause of action in his own right. He
succeeds to the insured’s cause of action against the third party’ (emphasis added). The use of
the word ‘insured’ must have meant to be read ‘insurer’.
The locus classicus of ‘subrogation’ takes place in the insurance contract where a true
substitution of rights takes place as described in Sydney Turf Club v Crowley51 when referring
to the right of subrogation at common law in the insurance contract ‘that right of action
remains in all respects unaltered; it is brought in the name of the insured and it is subject to
all the defences which would be available if the action had been brought by the insured for his
own benefit’.
Barker and Grantham in their text Unjust Enrichment52 describe subrogation as a process
whereby ‘one party is substituted for another for the purpose of allowing the first party to
assert the rights held by the latter party against a third party for his or her own benefit’.
Regrettably, Barker and Grantham go on to categorise the Equitable Indemnity Principle as a
form of substitution of rights as a process ‘where a surety discharges a debtor’s secured debts
he or she may be entitled to ‘take over’ the security formerly held by the creditor over the
debtor’s property’.53
Whilst historically subrogation and the Equitable Indemnity Principle had the same heritage
as part of Institutional Equity,54 the development of the insurance contract where the right of
subrogation became squarely enshrined in contract law, and therefore as part of the common
law, is separate and unrelated to circumstances where a person may claim a right to a remedy,
and shows a clear distinction between the two.55 The Equitable Indemnity Principle is based
in Institutional Equity, and not contract.56
Of the two elements in this statement, reference to the term ‘subrogation’ and the reason for
the existence of the principle are both readily addressed. The reason that ‘subrogation’ does
not assist with answering the question is that the adoption of that term is highly inappropriate
as it is immediately suggestive of, and is manifested in, a process of substation of rights more
property labelled ‘real subrogation’ which functions, for example, in insurance law. No process
of substitution of rights occurs in the Equitable Indemnity Principle.
There is no doubt that subrogation in the insurance contract rests upon the common intention
of the parties giving effect to an indemnity embodied in the contract;57 however, this is not the

The Owners Strata Plan 56587 v TMG Developments Ltd [2007] NSWCA 1364.
Banque Financière De La Cité v Parc (Battersea) Ltd [1999] 1 AC 221, 231 (Lord Hoffman).
50 Sydney Turf Club v Crowley [1971] 1 NSWLR 724, 734.
51 Sydney Turf Club v Crowley [1971] 1 NSWLR 724, 734.
52 Kit Barker and Ross Grantham, Unjust Enrichment (LexisNexis, 2nd ed, 2018) 648 [15.54].
53 Kit Barker and Ross Grantham, Unjust Enrichment (LexisNexis, 2nd ed, 2018) 648 [15.54].
54 Such as in Randall v Cockran (1748) 1 Ves Sen 98; 27 ER 916 and Quebec Fire Insurance Co v
Augustin St Louis and John Molson (1851) 7 Moo PC 286.
55 Such as in Drew v Lockett (1863) 32 Beav 499; 55 ER 196.
56 Aldrich v Cooper (1803) 8 Ves 382, 389 (Lord Eldon).
57 Banque Financière De La Cité v Parc (Battersea) Ltd [1999] 1 AC 221, 231 (Lord Hoffman).
48
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case in the Equitable Indemnity Principle where the principle operates ipso jure (by operation
of law).58
The Indemnity Theory
In Duncan, Fox & Co v North & South Wales Bank,59 a surety case, the Court held that the
Plaintiff’s claim ‘in no way depends on contract but is the result of the equity of
indemnification attendant to the suretyship’.
On the basis that a person, a surety, has agreed to pay another person’s financial obligation,
the law provides that the other person should indemnify the surety to the extent of the
payment (if made).60 The same applies where a person, at the request of the debtor61 or by
legal compulsion 62 satisfies a financial obligation owed by the debtor to a creditor. The
indemnity attaches to the debtor, personally, from the time of payment.
If there is any correlation between the Equitable Indemnity Principle and real subrogation as
it applies to insurance law, it is that an indemnity exists in both, but that is where the similarity
ceases. The former is part of Institutional Equity, whilst the latter is part of the common law.
The influence of the indemnity in the Equitable Indemnity Principle was confirmed by the
High Court in Bofinger v Kingsway Group Ltd63 where the High Court, when restating the
positive obligation of the law to fashion the remedy to suit the circumstances64 and said with
respect to the claim to the principle, ‘the nature of the present case and the particular facts
engage the law respecting sureties, their obligations to indemnify the creditor and the right to
indemnity by the principal debtor, and the operation of the doctrine of equity associated with
the term ‘subrogation’.
However, an historical analysis of the law is not only appropriate, but instructive in the sense
that some base principles underpinning doctrine are found in early reported cases and are
influential in the modern law. For example, the point made in 1863 in Drew v Lockett,65 that
the payer was entitled to the rights the creditor could have had the benefit of, and not the
actual rights of the creditor, was applied in Bofinger v Kingsway Group Ltd66 in 2009.
Contributions to Doctrine 1700–1999: the Formative Period in the UK
In the period 1700 to 1999 authoritative statements of doctrine, although somewhat
rudimentary early in this period, were evident in cases like Randall v Cockran and Quebec
Fire Insurance Co. In early examples of insurances cases, the Latin phrase ‘nemo debet
locupletari ex aliena jactura’ (‘no-one should be enriched by another person’s loss’) rang true
and the payer Plaintiff succeeded upon notions of natural justice, although at the end of this
period, some misleading statements of principle have prevailed and the law remained
unsettled, as evidenced by Lord Hoffman’s statement in Banque that ‘the subject of

See, eg, M L Marasinghe, ‘An Historical Introduction to the Doctrine of Subrogation: the Early
History of the Doctrine II’ (1976) 10(2) Valparaiso University Law Review 275.
59 Duncan, Fox & Co v North & South Wales Bank (1880) 6 AC 1
60 Yonge v Reynell (1852) 9 Hare 809, 818–819; Duncan, Fox & Co v North & South Wales Bank
(1880) 6 AC 1, 12; O’Day v Commercial Bank of Australia Ltd (1933) 50 CLR 200, 223; Friend v
Brooker (2009) 239 CLR 129, 153 [55].
61 Coshott v Parker [2015] NSWSC 998.
62 Chief Executive, Department of Justice and Attorney General v Hambleton [2013] QSC 356.
63 Bofinger v Kingsway Group Ltd (2009) 239 CLR 269.
64 See Warman International Ltd v Dwyer (1995) 182 CLR 544, 559.
65 Drew v Lockett (1863) 32 Beav 499; 55 ER 196.
66 Bofinger v Kingsway Group Ltd (2009) 239 CLR 269.
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subrogation is bedevilled by problems of terminology and classification which are calculated
to cause confusion’.67
Certainly what was achieved in this period was the acceptance that the doctrine was squarely
within Institutional Equity, and not arising out of contract and therefore not to be regarded as
part of the common law. Other theories posed in this period include that the principle was
based upon the maxim that ‘equality is equity’.68
The principle was also said to function by way of an assignment of rights: that is, by way of an
assignment of the creditor’s rights to the Plaintiff.69 A substitution of rights was also said to
function and the metaphor that the Plaintiff would ‘stand in the place of the creditor’ applied,
and that where in rem rights were to apply and an interest in property formerly held by the
creditor as security for the debt was satisfied by the Plaintiff, the Plaintiff was to be awarded a
charge in Institutional Equity over the security formerly held by the creditor. This security was
said to be kept alive to the extent that the Plaintiff would ‘step into the shoes of the creditor’.70
Another theory in quasi contract was also advanced.71
Such other theories were difficult to justify, and the best the law seemed to do was to say that
such other theories operated by some sort of ‘legal fiction’, 72 which calls into doubt any
explanation of doctrine that adopt the metaphors ‘standing in the place of the creditor’,
‘standing in the shoes of the creditor’ and ‘keeping the security alive’.73
In the Australian context, the case of Drew v Lockett,74 a surety case followed by the High
Court of Australia in Bofinger v Kingsway Group Ltd, referred to the rights of the creditor in
the past tense. The language adopted by the High Court was ‘the right operates so as to confer
on the surety who has paid the debt in full the rights against the debtor formerly enjoyed by
the creditor or by imposing on the creditor the obligation to account to the surety for any
recovery in excess of the full amount of his debt’75 (emphasis added).
As has already been said, the law in the UK has taken a different approach to an explanation
of doctrine than that in Australia. Boscawen v Bajwa, Banque, and Appleyard have been
particularly influential in the development of the unjust enrichment theory.
The Position in the UK post-1999
Presently the doctrine appears well-settled in the UK with the firm statement that it is based
in unjust enrichment,76 with the acceptance of a set of rules as set out in Appleyard.77
Doctrinally, Boscawen v Bajwa is somewhat enigmatic and often quoted. 78 It makes a
worthwhile contribution in some respects, but not in others. It recognises that causes of action
Banque Financière De La Cité v Parc (Battersea) Ltd [1999] 1 AC 221, 237 [D]–[E].
Craythorne v Swinburne (1807) 14 Ves Jun 160, 162.
69 Burston Finance Ltd v Spierway Ltd [1974] 1 WLR 1648; Ex parte Crisp (1744) 1 Atkyns 133;
26 ER 87, 88.
70 Re TH Knitwear (Wholesale) Ltd [1987] 1 Ch 275.
71 Orakpo v Manson Investments Ltd [1978] AC 95, 104.
72 Banque Financière De La Cité v Parc (Battersea) Ltd [1999] 1 AC 221, 237.
73 Banque Financière De La Cité v Parc (Battersea) Ltd [1999] 1 AC 221, 237; Robert Goff and
Gareth Jones, The Law of Restitution (Sweet & Maxwell, 1998) .
74 Drew v Lockett (1863) 32 Beav 499; 55 ER 196.
75 Liberty Mutual Insurance Co (UK) Ltd v HSBC Bank Plc [2001] Lloyd’s Rep Bank 224, 225
(Morritt VC).
76 See Anfield (UK) Ltd v Bank of Scotland Plc [2011] 1 WLR 2414.
77 Cheltenham & Gloucester Plc v Appleyard [2004] EWCA Civ 291, [32]–[44].
78 See, eg, Commonwealth Bank of Australia v Saleh [2007] NSWSC 903.
67
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function with respect to different authoritative principles in Institutional Equity 79 and warns
about the dangers of the adoption of misleading language,80 but then goes on to say, when
referring to the Equitable Indemnity Principle, ‘subrogation, therefore, is a remedy, not a
cause of action’.81 This statement is contradictory and confusing as it ignores the distinction
between a cause of action as an essential element to a Plaintiff’s claim82 and the form of order
available to the court once the Plaintiff succeeds in its action. The form of order is the remedy,
not the authoritative legal principle relied upon by the Plaintiff in its cause of action.
The words ‘subrogation, therefore, is a remedy, not a cause of action’ might have been better
expressed as the Equitable Indemnity Principle provides to the successful Plaintiff a personal
remedy in the form of equitable compensation, in an amount not greater than the value of the
benefit bestowed upon the Defendant, and where the creditor held property as security for the
Defendant’s financial obligation owed to the creditor, the Plaintiff is entitled to an equitable
charge against that property.83
The position in Australian jurisprudence is distinct from that in the UK post-1999, particularly
under the guidance of the High Court in Bofinger where unconscionability was seen as the
influential factor. The High Court has not renounced that view and it will continue to apply in
Australia unless positively renounced by the High Court.
The Australian Position post-1999
The law in this period would naturally draw upon principles laid down in the pre-2000 years,
however somewhat regrettably, much of the basis for doctrine adopted post-1999 is misguided
and misleading. The major source of distraction here is the misconception that Institutional
Equity has the capacity to keep alive extinguished common law rights. This misconception is
found in the fundamental concept that a Plaintiff will have the benefit of the creditor’s rights
against the Defendant, notwithstanding that no claim may be brought by the Plaintiff against
the Defendant whilst any of the financial obligations owed by the Defendant to the creditor
remain unsatisfied.
Once the creditor has been wholly paid out, it is clear that the creditor’s rights against the
Debtor are satisfied and extinguished. From the perspective of the creditor, in normal
circumstances, the creditor is left with certain obligations including the obligation to return
any property the creditor held as security for the debt to the Debtor, and to account for any
surplus of funds it may hold once the balance of the debt has been satisfied. Institutional
Equity does not confer common law rights, nor does it have the capacity to reincarnate
extinguished common law rights.84
Lord Hoffman in Banque alluded to this when he said that metaphors like ‘stepping into the
shoes of the creditor’ and ‘keeping the mortgage alive’ must be treated with caution as being
metaphorical and not amounting to principle. 85 Certainly by 2011 this misconception in
English jurisprudence was clearly accepted,86 but regrettably not always adopted as seen in
Boscawen v Bajwa [1996] 1 WLR 328, 334.
Boscawen v Bajwa [1996] 1 WLR 328, 334.
81 Boscawen v Bajwa [1996] 1 WLR 328, 335.
82 May v Chidley [1894] 1 QB 451; Roberts v Plant [1895] 1 QB 597. See generally LexisNexis,
Ritchie’s Supreme Court Procedure New South Wales.
83 Here lies another source of poor taxonomy where the equitable charge is also often referred to
as an equitable lien. ‘Lien’ in common law arises only where a claimant has a right to possession of
property, which is not the case in Institutional Equity. See Hewett v Court (1983) 149 CLR 639.
84 H Bergs, ‘Rights, Wrongs and Remedies’ (2000) 20 Oxford Journal of Legal Studies 1, 16.
85 Banque Financière De La Cité v Parc (Battersea) Ltd [1999] 1 AC 221, 236.
86 Charles Mitchell, Paul Mitchell and Stephen Watterson, Goff & Jones: the Law of Unjust
Enrichment (Sweet & Maxwell, 8th ed, 2011) 847 [39.28]. See also Charles Mitchell, Paul Mitchell
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Anfield (UK) Ltd v Bank of Scotland Plc 87 where the court said ‘a lender who has made
advances which have been used to discharge a secured debt owed to another lender may be
entitled to step into the shoes of the other lender as far as the security is concerned, thereby
gaining priority over intermediate lenders also holding security over the same property’.
The confusion present in the pre-2000 English case of Boscawen v Bajwa has seen influence
in Australian cases. 88 However, doctrine remains unsettled in Australia, notwithstanding
statement to the contrary by the High Court in Bofinger, 89 with the influence of the UK
position still weighing heavily upon Australian courts.
Even as late as 2006 Australian courts were uncertain as to the basis for the doctrine. In
Highland v Exception Holdings Pty Ltd (in liq)90 the court questioned whether the principle
was based ‘upon notions of restitution to prevent unjust enrichment, or on some broader basis
such as the notion of unconscionable conduct or to avoid an inequitable discharge of liability
or even on a basis as broad as that which reason and justice demand’.
The only High Court of Australia case on this topic appears to be Bofinger v Kingsway Group
Ltd in 2009, so naturally any cases followed by Bofinger will be referred to, with a number of
seminal statements of principle being made or adopted in Bofinger including ‘the relevant
principles of equity do not operate at large and in an idiosyncratic fashion’,91 ‘the equity arises
from the conduct of the parties on well settled principles and in defined circumstances which
make it unconscionable for the defendant to deny the proprietary interest claimed by the
plaintiff’,92 and ‘the equitable personal remedies include equitable lien or charge or a liability
to account’.93
Notwithstanding the position in the UK, the High Court of Australia in Bofinger confirmed
that unjust enrichment does not amount to an authoritative legal principle. Certainly with
respect to the Equitable Indemnity Principle, the court said 94 ‘the appeal to this Court in
Friend v Brooker, which concerned the equitable doctrine of contribution, was correctly
conducted on the footing that the concept of unjust enrichment was not a principle supplying
a sufficient premise for direct application in a particular case. The same is true of the equitable
doctrine of subrogation.’
What the Payer asserts, in suing the Debtor, is a personal cause of action in Institutional
Equity 95 and will only have merit if it is based on relevant facts and authoritative legal

and Stephen Watterson, Goff & Jones: the Law of Unjust Enrichment (Sweet & Maxwell, 9th ed,
2016) 982 [39.37].
87 Anfield (UK) Ltd v Bank of Scotland Plc [2011] 1 WLR 2414, 2417 [9].
88 See, eg, Lerinda Pty Ltd v Laertes Investments Pty Ltd [2009] QSC 251, [7], followed by Adams
v Zen 28 Pty Ltd [2010] QSC 36.
89 Bofinger v Kingsway Group Ltd (2009) 239 CLR 269, 304 [98].
90 Highland v Exception Holdings Pty Ltd (in liq) [2006] NSWCA 318.
91 Bofinger v Kingsway Group Ltd (2009) 239 CLR 269, 301 [94].
92 Bofinger v Kingsway Group Ltd (2009) 239 CLR 269, 301 [94] citing Boscawen v Bajwa [1996]
1 WLR 328, 335.
93 Bofinger v Kingsway Group Ltd (2009) 239 CLR 269, 390 [48] citing Jones v Southall & Bourke
Pty Ltd (2004) 3 ABC (NS) 1, 17.
94 Bofinger v Kingsway Group Ltd (2009) 239 CLR 269, 299 [85]–[86]. See also Farah
Constructions Pty Ltd v Say-Dee Pty Ltd (2007) 230 CLR 89, 156 [151]; Lumbers v Cook (2008)
232 CLR 635, 664–665 [83]–[85] as referred to in Hendersons Automotive Technologies Pty Ltd
(in liq) v Flaton Management Pty Ltd [2011] VSCA 167, [57]–[58], also referring to W M C
Gummow, ‘Moses v Macferlan: 250 years on’ (2010) 84 Australian Law Journal 756, 759.
95 As far back as 1882 the principle was seen as arising not ‘in privity’: H N Sheldon, The Law of
Subrogation (Boston Book Co, 1st ed, 1882).
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principle. Conceptual foundations96 will not satisfy this requirement and in the context of the
Equitable Indemnity Principle, a distinction needs to be drawn between a common law cause
of action and a cause of action in Institutional Equity.
As a result of the absence of a clear statement of doctrine, other questions arise with respect
to the Equitable Indemnity Principle: for example, whether it is to be more appropriately
regarded as a process, like tracing, rather than as a standalone authoritative principle.
Is the Equitable Indemnity Principle a Process?
The short answer is that the Equitable Indemnity Principle is an authoritative legal principle
where the Plaintiff asserts an independent cause of action in Institutional Equity and seeks a
remedy. It is not a process, as is the case with respect to tracing, 97 which is an exercise in
human endeavour.98
In Heperu Pty Ltd v Belle,99 Allsop P said ‘tracing has been said to be neither a claim nor a
remedy, rather the process by which a claimant demonstrates what has happened to its
property, identifies its proceeds and the persons who have handled or received them; and the
successful completion of a ‘tracing exercise’ may be a preliminary to the making of a personal
or proprietary claim, to the extent such is available’.
It follows that the distinction needs to be drawn between a cause of action and the remedy.
The cause of action is made up of the relevant facts and circumstances coupled with an
authoritative legal principle, and the remedy being the form of order made by the court where
the Plaintiff succeeds in asserting its cause of action. The common law and Institutional Equity
are distinct and separate areas of law, and it follows that a common law cause of action and a
cause of action in Institutional Equity are separate and distinct and one should not be confused
with the other.
Another way to describe the difference might be to draw the distinction between substance
and form, with the substance constituted by the cause of action relied upon by the Plaintiff,
and the form constituted by the form of order made by the court. However, taxonomically,
confusion has arisen where the distinction has not been clearly drawn between substance and
form. A prime example of this is found in the words of the court in Adams v Zen 28 Pty Ltd100
where the court said ‘subrogation is a remedy, not a cause of action’.
This assertion appears to be misguided. In simple terms, a remedy is not available in
Institutional Equity until a Plaintiff has succeeded in establishing that it has a cause of action
recognised at law and that it is entitled to succeed in its asserted cause of action. Only after
these prerequisites are met may a court grant a remedy. On the basis that the court has no
power to grant a remedy until the Plaintiff asserts a successful cause of action, the statement
that ‘subrogation is a remedy, not a cause of action’ is prone to cause confusion as it suggests
that all the Plaintiff is required to say is ‘I am entitled to a remedy but I do not need to establish
a relevant set of facts nor an established legal principle’.
The position with a process is difference. With a process, the Plaintiff relies on a legal principle
with the best example being the principle of tracing in Institutional Equity. Here the Plaintiff
does not assert a cause of action, but is required to satisfy the court that the Defendant is a

The maxims in Institutional Equity do not amount to authoritative legal principle.
Trustee of FC Jones & Son v Jones [1997] Ch 159, 170 (Millett J).
98 Lipkin Gorman v Karpnale Ltd [1991] 2 AC 548, 573.
99 Heperu Pty Ltd v Belle (2009) 76 NSWLR 230, 252 [89].
100 Adams v Zen 28 Pty Ltd [2010] QSC 36, [7].
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fiduciary.101 Once this threshold question has been answered in favour of the Plaintiff may the
Plaintiff then embark on tracing property.
The mischief in the language was repeated in Boscawen v Bajwa 102 where the court said
‘Equity lawyers speak of a right of subrogation, or of an equity of subrogation, but this merely
reflects the fact that it is not a remedy which the court has a general discretion to impose
whenever it thinks it just to do so’. The court then further said ‘subrogation is a remedy, not a
cause of action’.103
In making this statement, the court cited in support the fourth edition of Goff & Jones104 which
says, when referring to a right of subrogation as referred to by English lawyers, ‘it is in essence
a remedy, fashioned to the particular facts, and designed to ensure a transfer of rights from
one person to another … by operation of law, in order to deprive B (the Debtor) of a benefit
gained at A’s (the Payer) expense’ (emphasis in brackets added).
This was the position taken earlier in Re TH Knitwear (Wholesale) Ltd105 where the court
adopted the words in Orakpo in 1978 that subrogation was regarded, for convenience, as
functioning by way of ‘a transfer of rights from one person to another, without assignment or
assent of the person from whom the rights are transferred and which takes place by operation
of law’. However, the fourth edition of Goff & Jones did not say, as asserted in Boscawen v
Bajwa, that ‘subrogation’ is not a cause of action – what it did say was that it is ‘in essence a
remedy’.
By 1996, Young J in Re Trivan Pty Ltd106 in the Supreme Court of New South Wales said ‘the
next matter that should be noted about subrogation is that it is not a right, but a remedy, that
is, it is a remedy which a court of equity will grant in order to prevent there being an
unconscionable situation … Furthermore, it is an equitable remedy. That means that it will not
be granted merely as a right, but will only be granted in circumstances where it is appropriate
to do so.’107
The fifth, sixth, and seventh editions of Goff & Jones repeat that the principle is ‘in essence a
remedy’ but go on further to adopt what was said in Boscawen Bajwa that the principle is a
remedy, and not a cause of action. However, by the time of publication of the eighth edition of
Goff & Jones in 2011, the authors had dropped the approach that no cause of action applied
and acknowledged the requirement that the Plaintiff must establish a sustainable cause of
action in Institutional Equity as a prerequisite to the granting of the remedy.108
Regrettably, some cases in Australia have not picked up on the distinction between the cause
of action as it applies to the principle and the remedy. In Dimella v Rudaks, 109 the court
repeated the statement in Boscawen v Bajwa that the principle is a remedy, not a cause of
action.
Another comparison between the assertion of a separate cause of action for the purpose of
obtaining a remedy and a process is seen functioning in the insurance law contract. Here the
insurer is subrogated to the rights of the insured against a third party, but does not acquire an
Agip (Africa) Ltd v Jackson [1991] Ch 547, 566.
Boscawen v Bajwa [1996] 1 WLR 328, 335.
103 Boscawen v Bajwa [1996] 1 WLR 328, 335.
104 Gareth Jones, Goff & Jones: The Law of Restitution (Sweet & Maxwell, 4th ed, 1993) 389.
105 Re TH Knitwear (Wholesale) Ltd [1988] 1 Ch 275.
106 Re Trivan Pty Ltd (1996) 134 FLR 368, 372–373 (Young J).
107 Re Trivan Pty Ltd (1996) 134 FLR 368, 372 (Young J).
108 Charles Mitchell, Paul Mitchell and Stephen Watterson, Goff & Jones: the Law of Unjust
Enrichment (Sweet & Maxwell, 8th ed, 2011) 840.
109 Dimella v Rudaks (2008) 102 SASR 582, 589–590.
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independent cause of action in his own right.110 Here the insurer exercises its rights at common
law, not in Institutional Equity, and subrogation is a process in order for the insurer to sue in
the insured’s name.
This is not to say that the process of tracing would not be a useful evidentiary tool in proving
the source of the payment and the fact that payment reached the creditor to the benefit of the
Debtor. Another question arising out of the lack of settled doctrine is what is the purpose of
the principle, and why is it necessary?
Purpose
The purpose of the Equitable Indemnity Principle is to avoid the injustice of the Debtor
benefitting from the satisfaction of its financial obligations owed to a creditor without being
required to indemnify the Payer. The remedy is purely personal, in the form of a monetary
award based in equitable compensation and may be proprietary where the remedy takes the
form of an equitable charge over the property of the Debtor that was formerly held by the
creditor as security for the debt.111
Whilst not precisely on point, it is convenient to refer to the assertion by Lord Salmon in
Orakpo that, upon the relevant facts of each case being considered, the principle is entirely
empirical, and that the courts should apply the principle based upon concepts of ‘reason and
justice’.112 It follows that the principle is based in an authoritative legal principle, and in no
way could be described as a process.
The purpose of the principle is to ‘prevent double recovery’.113 Here exists another example of
poor taxonomy causing confusion about the basis for the doctrine. What is meant by these
words is that it would be unconscionable for the Debtor to benefit twice, that is, to have the
benefit of satisfaction of the Debtor’s debt and the benefit of the return of the control of
property formerly held as security by the creditor. Unfortunately, the term ‘double recovery’
appears to have been adopted from common law in the insurance law context.114
The principle does afford, where appropriate, not just a personal remedy but also a proprietary
remedy in the form of an equitable charge against the proprietary interests in the assets of the
Debtor formerly held by the creditor as security for the debt. Such an interest will only relate
to proprietary interests over which the creditor held as security of the debt satisfied by the
Payer.
The Proprietary Interest Remedy
The remedy available to the successful Plaintiff where the creditor had held security over the
property of the Debtor is an equitable charge over the Debtor’s interest in that property. The
term is a charge, and not a lien or equitable lien. Deane J in Hewett v Court115 described the
equitable lien as:
… a right against property which arises automatically by implication of equity to
secure the discharge of an actual or potential indebtedness. Though called a lien, it
is, in truth, a form of equitable charge over the subject property in that it does not
depend upon possession and may, in general, be enforced in the same way as any
Sydney Turf Club v Crowley [1971] 1 NSWLR 724, 734.
Dixon v Steel [1901] 2 Ch 602, 607; Themehelp Ltd v West [1996] QB 84; [1995] 4 All ER 215;
Filby v Mortgage Express (No 2) Ltd [2004] EWCA Civ 759.
112 Orakpo v Manson Investments Ltd [1978] AC 95, 110 [D]–[E].
113 Ex parte Crisp (1744) 1 Atkyns 133; 26 ER 87, 88.
114 See, eg, Yates v Whyte (1838) 4 BNC 272; 132 ER 793.
115 Hewett v Court (1983) 149 CLR 639.
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other equitable charge, namely, by sale in pursuance of court order or, where the
lien is over a fund, by an order for payment thereout. Equitable lien differs from
traditional mortgage in that it does not transfer any title to the property and
therefore cannot be enforced by foreclosure. While it arises by implication of some
equitable doctrine applicable to the circumstances, its implication can be precluded
or qualified by express or implied agreement of the parties. It can exist over land or
personalty or both.
Unlike its common law counterpart, the equitable lien does not depend on a transfer
of possession to the creditor. Equally significantly, and also unlike the common law
lien, the equitable lien confers on the lienee, via the intermediary of the court, the
power to obtain an order for sale in the event of the debtor’s default.

The knowledge by the Plaintiff of what property is held by the creditor as security, at the time
the Plaintiff confers the benefit upon the Defendant, is not a requirement to the entitlement
of the Plaintiff.116
Institutional Equity does not have the capacity to confer upon a Plaintiff common law rights
that have been extinguished. In the context of the Equitable Indemnity Principle, the creditor’s
common law rights against the Debtor must be extinguished before the Plaintiff may sue.
The Great Misconception
The misconception that Institutional Equity has the capacity to and does reinstate
extinguished common law rights by way of presumed intention of the parties has developed
as an urban myth in Australian jurisprudence. Many lower courts have peddled the law as laid
down in Boscawen v Bajwa where it was said, when dealing with a situation where monies
had been paid in a conveyancing transaction, to a mortgagee ‘Halifax’, contrary to the interests
of the principal ‘Abbey National’ to which the money belonged: ‘their intention must be taken
to have been to keep alive Halifax’s charge for the benefit of Abbey National pending
completion. In my judgement this is sufficient to bring the doctrine of subrogation into play.’
With respect, the imputation of intention where no such intention was ever expressed is not
permissible in Australian law.117
Whilst the writers in Goff & Jones did not point out the misconception until 2011, the law on
the point was settled in the UK in 1999 in Banque where Lord Hoffman said ‘it is a mistake to
regard the availability of subrogation as a remedy to prevent unjust enrichment as turning
entirely upon the question of intention, whether common or unilateral. Such an analysis has
inevitably to be propped up by presumptions which can verge upon outright fictions’.118
It can be seen that the law on the topic in the UK, by the time of Lord Hoffman’s speech in
Banque, was that the principle was based in unjust enrichment and not upon any of the
previous theories like ‘presumed intention’. The law in the UK, as it was then and is now, is
summarised in Appleyard as previously discussed earlier in this article. The acceptance in the
UK of the unjust enrichment theory not only obviated the need to resort to the presumed
intention theory, but has clearly stated that privity has no application. Lord Hoffman said,
when referring to the doctrine underpinning the principle in Banque, that it was ‘an equitable
remedy to reverse or prevent unjust enrichment which is not based upon any agreement or
common intention of the party enriched and the party deprived’.119

Newton v Chorlton (1853) 10 Hare 646.
Muschinski v Dodds (1985) 160 CLR 583, 595 (Gibbs CJ); Roxborough v Rothmans of Pall Mall
Australia Ltd (2001) 208 CLR 516, 576–577 [162]–[164].
118 Banque Financière De La Cité v Parc (Battersea) Ltd [1999] 1 AC 221, 234.
119 Banque Financière De La Cité v Parc (Battersea) Ltd [1999] 1 AC 221, 231.
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The law in the UK no longer adopts presumptions with respect to the parties’ intentions and
the misconception that extinguished common la rights are kept alive for the benefit of the
Payer, with Banque remaining good law in the UK.120
However, as mentioned earlier, the courts in Australia have not accepted unjust enrichment
as a basis for doctrine,121 although the misconception that common law rights are somehow
kept alive for the benefit of the Payer remains. In this regard it would be easy to say ‘but the
High Court in Bofinger followed the surety case of Drew v Lockett which found that a surety
who pays out a debt is entitled to the benefit of the creditor’s rights against the Debtor’, but
the language in Drew v Lockett needs careful analysis. The court referred to the rights of the
creditor in the past tense:122 ‘I am of opinion that a surety who pays off the debt for which he
became surety must be entitled to all the equities which the creditor, whose debts he paid off,
could have enforced, not merely against the principal debtor, but also as against all persons
claiming under him’ (emphasis added).
Contrary to the interests of coherence and the laying down of settled doctrine in Australia, the
courts continue to languish in the old metaphors and in the misconception that somehow the
rights of the creditor, although extinguished once the Debtor’s financial obligation is satisfied
in full, remain available to the Payer by way of assignment, substitution, or some form of
transfer.
In 2006, the New South Wales Court of Appeal in Highland v Exception Holdings Pty Ltd (in
liq)123 regarded the basis for the doctrine as unsettled and was uncertain as to its doctrinal
foundation, whether based in unjust enrichment or as a response to notions of
unconscionability.
In 2010, the Federal Court of Australia in Cook; re Italiano Family Fruit Company Pty Ltd
(in liq)124 regarded that two intentions on the part of the Plaintiff must have been present; the
first that the monies paid were paid with the intention to pay the creditor, and the second the
intention to obtain the benefit of the security held by the creditor. These two elements are
mutually exclusive, with the second having no application as a necessary element to the
Plaintiff’s cause of action.125
In the matter of Re Dalma No 1 Pty Ltd (in liq),126 the court found it difficult to disregard the
relevance of the ‘presumed intention’ of the Plaintiff, but only based on the fact that it had
been ‘mentioned’ on ‘many occasions’ in the past. The court did not go so far as to reject it, so
it remained as a necessary element.
The dominant modern theory is that the doctrine is based in unconscionability. It is not that
the enrichment is unconscionable, but that it would be unconscionable for the Debtor to deny
the entitlement of the Payer to recover from the Debtor the value of the benefit received by the
Debtor.
The Reverse Application of Unconscionability
Traditionally, it has been unconscionable acts that Institutional Equity seeks to address and
reverse, particularly where the Plaintiff had been under a special disability placing the Plaintiff
Cheltenham & Gloucester Plc v Appleyard [2004] EWCA Civ 291; Anfield (UK) Ltd v Bank of
Scotland Plc [2011] 1 WLR 2414.
121 Challenger Managed Investments Ltd v Direct Money Corp Pty Ltd [2003] NSWSC 1072, [50].
122 Drew v Lockett (1863) 32 Beav 499; 55 ER 196, 198.
123 Highland v Exception Holdings Pty Ltd (in liq) [2006] NSWCA 318, [94], [111].
124 Cook; re Italiano Family Fruit Company Pty Ltd (in liq) [2010] FCA 1355, [90].
125 See Coshott v Parker [2015] NSWSC 998.
126 Re Dalma No 1 Pty Ltd (in liq) [2013] NSWSC 1335, [32].
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in the circumstances in a position of inequality, as opposed to the relative position of influence
of the Defendant and the Defendant, having been aware of the relative position of inequality,
has taken advantage of the Plaintiff to the Defendant’s benefit.127
The doctrine in the Equitable Indemnity Principle does not operate in relation to the relative
positions of strength of the Payer and the Debtor, but it does function on the basis that it
would, in the circumstances, be unconscionable that the Debtor does not compensate the
Payer. Here, ‘compensate’ is used in its ordinary and lay meaning. The remedy available to the
Plaintiff is, once the Plaintiff has established a sustainable cause of action against the
Defendant founded in its personal claim,128 entitled to a monetary award as part of the law of
equitable compensation.
Although time and space in an article of this size may only deal with the topic in a very
introductory manner, it would be incomplete to not deal further with Bofinger, the only High
Court case in Australia to deal specifically with the topic.
The proprietary remedy awarded in Bofinger was in the nature of an equitable charge over
personal property, in the form of monies held in a solicitor’s trust account. The money was
held by the solicitors following the creation of surplus funds after a first mortgagee had
exercised its power for sale that the first mortgagee held as security and was paid to the
solicitors who were acting for the second mortgagee.
In short, the facts were that a private company, of which the Plaintiffs were the directors and
shareholders, embarked on an endeavour to redevelop land in New South Wales as home
units. The company sourced funding privately in the form of a number of non-institutional
lenders, facilitated by a firm of solicitors.
So far as is relevant, a first and second mortgage were registered against the company’s title
to the land. The Plaintiffs, as sureties, executed guarantees to better secure the repayment of
the debt by the company to the first and second registered mortgages. In the guarantee given
in favour of the first mortgagee, the Plaintiff did not forgo an entitlement to make a claim in
Institutional Equity, although they did do so in the guarantee given by t hem in favour of the
second mortgagee.
During the course of the redevelopment, the company fell into arrears in its payment
obligations to the first mortgagee and the first mortgagee called upon the guarantee by the
Plaintiffs. The Plaintiffs sold the land given to better secure their obligations under the
guarantee and from that satisfied the call made by the first mortgagee. However, as the project
neared completion to the point where construction of the home units was complete and title
had registered to the home units, the company again failed to meet its financial obligations to
the first mortgagee and the first mortgagee exercised its power of sale with respect to at least
some of the home units. A surplus of funds was generated after the debt to the first mortgagee
was wholly satisfied.
The first mortgagee, relying on what it saw as its obligations under the priority of payment
legislation, paid the surplus to the second mortgagee by paying the monies to the solicitors for
the second mortgagee.
Applying the principles in Drew v Lockett129 and Charles v Jones,130 the High Court found that
the first mortgagee was a constructive trustee with respect to the surplus funds and that it
Louth v Diprose (1992) 175 CLR 621, 637.
Whilst Institutional Equity acts in personam, such in personam rights may be assignable. See
Barber v De Prima [2018] NSWSC 601.
129 Drew v Lockett (1863) 32 Beav 499, 505–506; 55 ER 196, 198.
130 Charles v Jones (1887) 35 Ch D 544, 544–550.
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should compensate the Plaintiffs with respect to the funds paid to the second mortgagee. The
nature of the Plaintiff’s claim was found to be based in an indemnity owed to the Plaintiffs by
the debtor company,131 and the attendant functioning of ‘the doctrine of equity associated with
the term ‘subrogation’’ and consequently the first mortgagee was ultimately liable to the
Plaintiffs.132
Conclusion
In the end, whether or not the principle applies in the UK or in Australia on different bases,
the doctrine fundamentally rests upon a desire to effect a fair and just balance between the
rights and interests of the parties concerned.133 It is based on the positive obligation of the
courts to fashion a remedy as suits the circumstances134 and, provided the Plaintiff succeeds
to a personal claim then Institutional Equity will, where the Plaintiff asks for it, grant a
proprietary remedy in the form of an equitable charge over the proprietary interest formerly
the subject of security taken by the creditor.
Real subrogation has no business being mixed up in an explanation of the doctrine that
underpins the Equitable Indemnity Principle, as no actual substitution exists. The Equitable
Indemnity Principle concerns purely a claim by P against D and the creditor is not relevant to
that action. Perhaps the desire to effect a fair and just balance may be best achieved by
applying the rest of what remedy will be, in the circumstances, just and equitable.135
In the end, the objective of a search for doctrine is to find and define the elements that
constitute a legal principle that best applies to a particular set of facts or range of facts.
Doctrine will always be in a state of flux as new sets of facts may arise over time, hence the
words of the High Court of Australia in Australian Financial Services and Leasing Pty Ltd v
Hills Industries Ltd136 that ‘coherent legal principle should never be elevated to all-embracing
legal theory’. The reverse is also true: all-embracing legal theory does not amount to
authoritative legal principle.
The irony of Institutional Equity is that a cause of action may not be conceptually based but
must be based in recognised legal principle: but authoritative legal principles in Institutional
Equity are developed from concepts and sets of rules. The latter being the ‘maxims’ of
Institutional Equity, and the former the concepts of equality, reason, justice and the law.137
Whilst over time a number of theories have been advanced as to the basis for the doctrine
underpinning the Equitable Indemnity Principle, including those particularly based on
fictions such as an assumption of presumed intention and that extinguished common law
rights may somehow be assigned after being extinguished, the most persuasive theory is found
in the test of the conscience of the debtor.
In the same way that Institutional Equity is not a tool available in the interpretation of
legislation and does not have the capacity to vary a statute, it is not a tool available to the courts
to modify agreed contractual terms or to reincarnate extinguished common law rights. It is
Bofinger v Kingsway Group Ltd (2009) 239 CLR 269, 279.
Bofinger v Kingsway Group Ltd (2009) 239 CLR 269, 280, [8].
133 Robert Goff and Gareth Jones, Goff & Jones: the Law of Restitution (Sweet & Maxwell, 6th ed,
2002) [3.003].
134 Boscawen v Bajwa [1996] 1 WLR 328, 334.
135 ‘Just and equitable’ was seen as the basis for doctrine in the UK, certainly until the seventh
edition of Goff and Jones.
136 Australian Financial Services and Leasing Pty Ltd v Hills Industries Ltd (2014) 253 CLR 560,
618 [139].
137 Albion Insurance Co Ltd v Government Insurance Office (NSW) (1969) 121, CLR 342, 351
(Kitto J).
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time for a fresh look at the Equitable Indemnity Principle and to state a set of base rules, not
according to any legal fiction, but based upon the fact that the Payer has a personal remedy
against the Debtor when the Payer has paid out the Debtor’s creditor, either at the request of
the Debtor or by legal compulsion.
***
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Review: Restoring Trust in Sport: Corruption Cases
and Solutions
Bruce Baer Arnold
Restoring Trust in Sport: Corruption Cases and Solutions (Routledge, 2021), edited by
leading Australian scholar Dr Catherine Ordway, is a valuable and engaging addition to the
literature on sport, regulation, crime and entertainment. As such it will be of interest to
lawyers with a commercial or human rights focus, sports administrators, criminologists, and
people who provide services in the sports sector.
In 259 pages the collection examines significant corruption cases in different sports and
jurisdictions, alongside measures taken to reduce further harm or risk of recurrence. It has an
international scope, with case study material from Asia, Europe, Africa, Australia and New
Zealand. Inspired by the idea of ‘moral repair’, thoughtfully explored by the editor in the final
chapter, it engages with salient contemporary issues such as match-fixing, whistleblowing,
bribery, licit/illict gambling, good governance at a sport and international level, and bidding
for major events. Political scientists and sociologists rather than sports law specialists will
appreciate the examination of loss of trust at national and international levels, including
sophisticated use of on-field and off-field examples across Olympic, professional (including
‘major leagues’) and amateur sports. It represents both a substantive contribution to current
debate about why corruption occurs in sport and a source of reflection on best professional
practice. The analysis in each chapter is deepened by useful bibliographies that have an
admirably contemporary and interdisciplinary focus.
The Foreword to Restoring Trust in Sport comments
Sport is a microcosm of society. Issues faced by sport very often mirror those
occurring in society. There are many temptations placed in front of those engaged
in sporting activities to take illicit short cuts to achieve immediate gains or
gratification, while society is displaying an increasing norm to reward those who
avoid or distract from the truth. Values are being sorely tested.
We are in the middle of tumultuous times in sport where principles of fair play and
integrity are being challenged in the breach. Over recent years the public has been
exposed to acts of corruption and fraud in sport ranging from the investigation and
prosecution of many FIFA officials to the institutionalised doping programme in
Russian sport, from Sandpapergate in cricket to fraud in thoroughbred horse
racing. These events, and many others, have caused massive reputational damage
to the sport and countries involved, and have significantly weakened public
confidence in those entrusted to lead.
The book is thus timely and of particular value for critical insights regarding how these
challenges might be addressed. Practical value aside, it represents a useful point of entry for
scholars and administrators new to the literature and seeking to contextualise issues that are
often viewed in isolation.
Ordway and Richard Lucas in Chapter 1 (‘Restoring Trust’) note



Dr Bruce Baer Arnold is an Associate Professor at Canberra Law School. His ‘Rules of the Game,
Gaming The Rules’ in Miroslav Imbrisevic (ed), The Jurisprudence of Sport (Routledge,
forthcoming), considers identities and rule construction, subversion and contestation in
professional sport.
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While most of the media and academic writing is about ‘integrity in sport’, no one has
adequately defined what that means. This book then focuses on trust, a topic that is
more closely impacted by corruption than integrity. The fact that trust is a casualty of
corruption is less spoken and written about, particularly in the sport space, and so
warrants greater attention. … The underlying driver of this book is that it should be
focused on solving the threats challenging sport. While some segments of the sport
ecosystem are undoubtedly business-centred, corrupt practices demean the
fundamental reasons that people engage in sport: fun, friendship, health, skills
development, teamwork, a sense of achievement and a host of other reasons. At its
heart, corrupt leadership steals not just the money and power in sport, but undermines
those values, and creates an environment of fear and distrust.
This book showcases best practice examples from around the world which can, in turn,
be adapted to suit the different sports and regions where they are played. Featuring 13
women and 11 men, the contributing authors from across the globe write about sports
as diverse as biathlon, sumo, rugby league, horse racing, road cycling, golf, tennis, ice
hockey and, of course, the world game, football. These sports are represented in case
studies from eight countries: South Korea, Japan, Vietnam, Nigeria, the Czech
Republic, Great Britain, New Zealand and Australia. This is through the eyes of five
professions: sport administrators, lawyers, journalists, policymakers, and law
enforcement officers working together with academic scholars from nine broad
disciplines: business, criminology, economics, ethics, law, political science,
psychology, sociology and sport management.

Chapter Two, by Stefano Caneppele, Giulia Cinaglia and Fiona Langlois offers ‘An overview
of corruption in sport around the world’, covering 230 cases of corruption in sport around
the world reported in open source media in 2016 and 2017. The authors note
The study presented cross-sectional and in-depth analysis of cases of corruption in
sport published in open source media throughout 2016 and 2017. The database showed
that open sources can provide many pieces of information that can be strategically put
together to create further knowledge about the types of corruption in sport. The most
popular sports in the world, football, tennis, athletics and cricket, are also the most
susceptible to corruption. Geographically, the map on corruption in sport does not
necessarily indicate the countries in which such corruption is most prevalent. On the
contrary, it may represent countries in which public opinion, media, sport federations
and the state have acted to tackle the phenomenon. For example, the creation of special
investigative police units or internal sports integrity units – which start investigations
and attract media coverage – may help explain geographic and sport overrepresentation on the map. Conversely, countries without any reported cases of
corruption should not necessarily be considered beacons of stronger integrity in sport.
This is particularly the case if investigations are not carried out and media interest in
sport corruption is low

Ruth Bayley and Caron Egle in Chapter Three consider Ethical leadership in Major Games
procurement processes. In Chapter Four Erika Riedl discusses ‘How sport regulations are
being used to restore trust following the International Biathlon Union scandal’. Victoria
Jamieson and Ordway in Chapter Five discuss the exercise of discretion for social/ recreational
athletes. In Chapter Six Samantha Roberts and Ordway in Chapter Six consider ‘Dominance
or deceit in professional cycling: The perceived reality of Team Sky’. The inclusive nature of
the collection is evident in ‘Integrity and corruption in sport: Lessons from Japan and matchfixing in sumo’ by Matt Nichol, Elisa Solomon and Keiji Kawai, Chapter Ten by Thi My Dung
Nguyen and Simon Gardiner on ‘The fight against corruption in Vietnamese football: A closer
look at typical corruption cases, causes and possible solutions’ and Chapter Eleven by Bob
Olukoya and Aderonke Ogunleye-Bello on ‘Restoring trust in football through behavioural
advocacy: A case study from Nigeria’. Chapter Eight – ‘Whistleblowing platforms as a solution
to fight corruption: A model from the Czech Republic’ – by Apolena Ondrácˇková and Pim
Verschuuren engages with internal and external integrity mechanisms.
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There is much of interest for Australasian audiences. In ‘Collaborative tennis investigations
in Australia’ (Chapter Nine) Rhys Harrison and James Moller comment
Professional tennis internationally is extremely vulnerable to corruption in the form of
match fixing. For a potential corruptor to fix an outcome, or an element of a match, it
only requires collaboration with one participant, even in doubles tennis. In a team
sport such as football, beyond the referee or umpire, the corruptor would be required
to influence several players to achieve the desired outcome. Between 2005 and 2018,
international tennis commissioned two major integrity reviews. At the conclusion of
each review, the tennis world was confronted with observations such as tennis is at a
‘crossroads of credibility’ and the risk is ‘real and cannot be taken lightly’. Significant
global interest in the sport of tennis contributes to the importance of protecting the
integrity of tournaments. Unfortunately, it appears the concerns raised were not taken
seriously enough, and the problems intensified.

They note that Australian sporting organisations have become targets for international crime
syndicates, arguing that ‘As a result of these attacks, the integrity of sporting competitions has
been forever tarnished’ and the infiltration of those syndicates into Australian sport is the
greatest risk to sport in Australia. Factors that have resulting in a perfect storm of match-fixing
include technological advancements in betting online and via mobile devices, globalisation of
the Australian sport betting market, Australian NSOs engaging with betting operators, and
Australia’s geographic and time zone proximity to Asia.
In a thought provoking chapter Ordway and Liam Lenten ask ‘Could conditional retirement
funds restore trust following the Tandy match-fixing case in rugby league?’. They suggest that
In sports besieged by match-fixing allegations, such as tennis, cricket and association
football [soccer], a range of strategies designed to strengthen the robustness of the
sports and restore trust in the sporting public are being implemented. In this case
study, research by economists into retirement incentives (referred to as ‘conditional
superannuation’) in anti-doping is considered within a match-fixing setting.
Conditional superannuation, or delayed retirement benefits, is proposed as one
strategy to incentivise athletes to avoid engaging in a range of corrupt, criminalised
behaviour, including match-fixing.

Chapter 13 by Genevieve Lim and John Young explores the notorious Fine Cotton affair, a
matter of the complexities of gambling, organised crime and entrenched corruption in the
horse racing industry. They argue that
With continuing technological advancement in a globalised world, corrupt conduct for
gains on the gambling market will be increasingly difficult to detect and address. …
Sports controlling bodies operating in these environments face unique challenges and
must work closely with law enforcement agencies and government regulators to
provide the best protective measures for the integrity of their com- petitions. Corrupt
conduct in these sports may often result in criminal as well as sporting offences. In
conditions where the integrity of those government entities may be compromised,
sport controlling bodies will have few avenues left open to them, but must continue to
strive for thorough investigations, comprehensive rules and well formulated
operational measures.

The concluding chapter, ‘Restoring trust in sport ‘, by Ordway offers an incisive examination
of lessons learnt and of ethics.
***
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What does Sports Integrity Australia and enhanced antidoping capabilities mean for athletes and the privilege
of self-incrimination?
Jennifer Szkiela*
This article is drawn from Ms Szkiela’s University of Canberra LLB dissertation.
It explores what Sports Integrity Australia and enhanced anti-doping
capabilities mean for athletes and the privilege of self-incrimination. It is
understandable, even admirable, that Australia does not want to merely meet its
obligations under the WADC but wants to go above and beyond to eliminate
doping from sport. The investigation and prosecution of criminal offences by
SIA, however, is not granted by the Sports Integrity Act. The focus of Australia’s
NADO should be directed to protecting the rights of clean athletes in accordance
with the WADC. Although catching doping cheats may fall within the wide ambit
of prevention, respect of human rights must come first.

I Introduction
Context
On 12 June 2020, the Australian Sports Anti-Doping Authority Amendment (Enhancing
Australia’s Anti-Doping Capability) Bill 2019 (Cth) (‘ASADA Amendment Bill’)1 passed both
Houses of Parliament. The amendment extends protection for national sporting organisations
(‘NSOs’) and their staff while removing yet another human right from athletes. Section 13D
of the Sport Integrity Australia Act 2020 (Cth) (‘SIA Act’)2 now abrogates an individual’s
privilege against self-incrimination, which means that all questions asked during an
investigation must be answered, even if the answer might tend to incriminate the individual
or expose them to a penalty.
Australia’s tough stance against drugs in sport became evident in 1987 when the Australian
Olympic Federation (‘AOF’), now the Australian Olympic Committee, introduced a life ban for
athletes failing their second doping test.3 Following alleged drug use at the Australian Institute
of Sport in 1987, 4 a Senate standing committee inquiry was launched into the use of
performance enhancing drugs by Australian athletes and involvement of Commonwealth
agencies.5 The findings and recommendations of the inquiry were delivered over two reports,
an interim report of May 19896 and a second report in May 1990.7 The establishment of the
Australian Sports Drug Agency (‘ASDA’) was recommended8 and had begun operating in 1989
as an independent drug testing commission.9 The inquiry also recommended that ASDA and
* Jennifer Szkiela’s LLB dissertation at the University of Canberra was supervised by Dr Catherine
Ordway.
1 Australian Sports Anti-Doping Authority Amendment (Enhancing Australia’s Anti-Doping
Capability) Bill 2019 (‘ASADA Amendment Bill’).
2 Sport Integrity Australia Act 2020 (Cth) s 13D (‘SIA Act’).
3 Senate Standing Committee on Environment, Recreation and the Arts, Parliament of the
Commonwealth of Australia, Drugs in Sport (Interim Report, May 1989) [3.42] (‘Interim
Report’).
4 Ibid xvii-iii.
5 Ibid xvii.
6 Ibid
7 Senate Standing Committee on Environment, Recreation and the Arts, Parliament of the
Commonwealth of Australia, Drugs in Sport (Second Report, May 1990) (‘Second Report’).
8 Interim Report (n 3) [3.167].
9 Second Report (n 7) 14-7.
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the AOF adopt a strong international role to promote world-wide testing as not to
disadvantage Australian athletes.10 Fifteen years later, on 1 January 2004, the World AntiDoping Code (‘WADC’) came into force, providing the framework for a unified world-wide
anti-doping approach.11
In 2006, ASDA was replaced by the Australian Sport Anti-Doping Authority (‘ASADA’) to
become Australia’s National Anti-Doping Organisation (‘NADO’) as required by the WADC.
The United Nations Educational, Scientific and Cultural Organisation’s International
Convention Against Doping in Sport 2005 (‘UNESCO Convention’)12 provides a method to
ensure a harmonised global approach, by binding governments to implement the World AntiDoping Code (‘WADC’),13 a non-governmental document.
The National Anti-Doping Scheme (‘NAD Scheme’),14 as required by s 9 of the SIA Act, is found
in sch 1 of the Sport Integrity Australia Regulations 2020 (Cth) (‘SIA Regulations’).15 The
NAD Scheme effects Australia’s obligations under the General Anti-Doping Convention16 and
the UNESCO Convention.17
The NAD Scheme allows the Chief Executive Officer of Sport Integrity Australia (‘SIA CEO’)
to issue a disclosure notice18 to anyone they reasonably believe to have information relevant
to the administration of the NAD Scheme.19 The disclosure notice may require a person to
attend an interview and answer questions, to give information, or to provide documents or
things as specified by the SIA CEO.20 The penalty for non-compliance with a disclosure notice
has been doubled by the amendment from 30, to 60 penalty units.21
When registering to participate in organised sport in Australia as an athlete, an official, a team
manager, a coach, or even an administrator, each person either knowingly or unknowingly
agrees to be bound to an Anti-Doping Policy (‘ADP’). The ADP may be referenced in an
organisation’s code of conduct, member rules, or a registration form and can generally be
found online.
For local, state, and national sport organisations to receive funding from the Government, they
must enforce an ADP as approved by Sport Integrity Australia (‘SIA’). 22 The template
previously provided by ASADA incorporated provisions of the WADC as administered by the
World Anti-Doping Agency (‘WADA’), with the aim of eradicating doping from sport
worldwide. The anti-doping policies apply to all participants of sport which captures athletes,

Interim Report (n 3) 142.
World Anti-Doping Agency, World Anti-Doping Code (at 1 January 2004) 1 (‘2003 WADC’).
12 International Convention Against Doping in Sport, opened for signature 19 October 2005,
2419 UNTS 201 (entered into force 1 February 2007) (‘UNESCO Convention’).
13 The World Anti-Doping Code (‘WADC’) was designed to be a living document, the current
WADC came into effect 1 January 2015 (‘2015 WADC’) and will be updated by the 2021 WADC on
1 January 2021 (‘2021 WADC’): ‘The Code’ (Web Page) <https://www.wada-ama.org/en/whatwe-do/the-code>.
14 Sport Integrity Australia Regulations 2020 (Cth) sch 1 (‘NAD Scheme’).
15 Sport Integrity Australia Regulations 2020 (Cth) (‘SIA Regulations’).
16 Anti-Doping Convention, open for signature 16 November 1989, ETS No 135 (entered into
force 1 March 1990), as amended by Additional Protocol to the Anti-Doping Convention, open
for signature 12 September 2002, ETS No 188 (entered into force 1 April 2004).
17 SIA Act (n 2) s 8A.
18 Ibid s 13A; NAD Scheme (n 14) s 3.26B.
19 SIA Regulations (n 15).
20 SIA Act (n 2) s 13A.
21 Ibid s 13C.
22 UNESCO Convention (n 12) art 11(c).
10
11
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athlete support personnel, members, and officials of sporting administration bodies. This
includes minors and non-residents of Australia.23
The article by Anthony Crocker: ‘The Integrity of Sport and the Privilege against SelfIncrimination - Is ASADA Playing by the Rules?’24 provided a starting point for this thesis as
it details ASADA’s implementation of coercive information-gathering powers prior to the
recent parliamentary approval in 2020. Crocker also explains the judicial treatment and
scope of the common law right not to self-incrimiate in Australia and how ASADA was
previously denied this coercive power in 2013.
Following several doping scandals that hit the headlines in 2012, 25 a review into Cycling
Australia was commissioned by the Federal Government and completed in 2013 by John
hWood QC AO. 26 It was in this report that the abrogation of the privilege against selfincrimination was first recommended to Parliament.
Section 13D currently reads as follows:
(1) A person is not excused from answering a question, giving information or
producing a document or thing as required by a disclosure notice given
to the person on the ground that the answer to the question, the
information or the production of the document or thing might tend to
incriminate the person or expose the person to a penalty.
(2) However, in the case of an individual:
(a) the answer given, the information given or the document or thing
produced; and
(b) answering the question, giving the information or producing the
document or thing; and
(c) any information, document or thing obtained as a direct or indirect
consequence of the answering of the question, giving the
information or producing the document or thing;
are not admissible in evidence against the individual in any proceedings,
other than:
(d) proceedings for an offence against section 137.1 or 137.2 of
the Criminal Code that relates to this Act; or
(e) proceedings in connection with this Act or the regulations.

NAD Scheme (n 14) 1.06.
Anthony Crocker, ‘The Integrity of Sport and the Privilege against Self-Incrimination - Is
ASADA Playing by the Rules?’ (2014) 9(1) Australian and New Zealand Sports Law Journal 27 .
25 See Tom Nightingale, ‘Anti-doping Expert Takes Aim at Cycling Australia’ (Web Page, 16
October 2012) < https://www.abc.net.au/news/2012-10-16/anti-doping-expert-takes-aim-atcycling-australia/4315930?nw=0>; Daniel Benson, ‘Matt White Steps Down From Orica
GreenEdge After Doping Confession’ (Web Page, 13 October 2012) <
https://www.cyclingnews.com/news/matt-white-steps-down-from-orica-greenedge-afterdoping-confession/>; ‘I Doped For Six Years – Hodge’ (Web Page, 19 October 2012) <
https://www.abc.net.au/news/2012-10-19/cycling-australia-vice-president-resigns/4322804>.
26 James Wood, Review of Cycling Australia – Final Report (Report, January 2013) <
https://www1.health.gov.au/internet/main/publishing.nsf/Content/cycling-australia-reviewindex/$file/cycling-australia-review-20130111.pdf> (‘CA Report’).
23

24

Canberra Law Review (2021) 18(1)

118

Question, Aim and Methodology
The question to be answered by this thesis is:
What does Sports Integrity Australia and enhanced anti-doping capabilities mean for
athletes and the privilege of self-incrimination?
To understand how SIA and its coercive information-gathering powers will affect athletes,
some auxiliary questions arise. This thesis seeks to distinguish the intentions and motivations
of SIA to ascertain, or envisage, how they will exercise the power and if it will be in accordance
with human rights principles. As Australia appears to be the first country to adopt such a
provision, 27 the ramification of these amendments on Australia’s various international
obligations require identification and assessment. As these questions involve finding, reading
and analysing Australian statute in conjunction with international treaties and other
multinational agreements28 a doctrinal research approach has been employed.
This thesis focuses on the privilege of self-incrimination and its application in anti-doping
matters both in Australia, and internationally, as conferred by the WADC. The WADC does
not explicitly address the privilege against self-incrimination and discussion of this precise
topic has been minimal. However, due to the previous attempt in 2013 to introduce the
provision, and the two preceding Wood reports, there was sufficient material to synthesise and
examine.
A reform-oriented research approach has not been applied as this thesis does not aim to
recommend changes, instead to provide a thorough analysis of the effects of the amendments.
Structure
Chapter One has introduced the topic and subsequently, the focus of this thesis. It has briefly
highlighted the issues that have, and may arise, as a result of the amendment to Australian
anti-doping legislation. This chapter has also established some issues which require further
investigation.
Chapter Two provides a brief history and background on athletes’ privilege against selfincrimination and why it is now abrogated by legislation. Chapter Two discusses two reviews
of Australian sport conducted by John Wood QC AO and the influence they have had on
Government actions. This chapter is founded on Crocker’s 2015 article.29
Chapter Three details the government’s desired outcomes of the abrogation of the right not to
self-incriminate contained in the SIA Act. The practical effects are then discussed highlighting
how non-athlete third parties are heavily impacted by this provision.
Chapter Four assesses how the abrogation of the right provided by the SIA Act intersects with
international law instruments and perspectives. The WADC is examined only to find that it
does not provide a clear position on self-incrimination nor does it give detail as to the
protection of human rights.
Chapter Five explores the implementation and operation of the new coercive power which
removes the right not to self-incriminate. It becomes evident that several sources must be
considered to ensure best practice and to remain in line with global values.
Email from Emiliano Simonelli Chief Compliance Manager, World Anti-Doping Agency to Dr
Catherine Ordway Assistant Professor, University of Canberra, 8 May 2020.
28 Terry Hutchinson and Nigel Duncan, ‘Defining and Describing What We Do: Doctrinal Legal
Research’ (2012) 12(1) Deakin Law Review 83, 113.
29 Crocker (n 24).
27
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Chapter Six concludes this thesis and highlights the main arguments made throughout.
II The Current Climate
Since August 2013, 30 the Australian Government has come full circle with the ASADA
Amendment Bill being passed by the Senate. This time, ASADA was successful in its bid to
obtain coercive investigative powers that abrogate an individual’s privilege against selfincrimination.
Like the Bill presented in 2013,31 the 2019 ASADA Amendment Bill was a result of a review
conducted by James Wood QC AO.3233 Both reviews contain recommendations to limit the
human right against self-incrimination in favour of the effective enforcement of Australian
anti-doping regulations. Another outcome of Wood’s most recent review (which is covered in
the next chapter), is that ASADA was subsumed by the recommended national sport integrity
commission. On 1 July 2020, the Australian Sports Anti-Doping Authority Act 2006 (Cth)
was renamed the Sport Integrity Australia Act 2020 (Cth) and Sport Integrity Australia was
established.34 Sport Integrity Australia now manages all matters relating to sport integrity in
Australia including match-fixing, anti-doping, and abuse in a sporting environment.35
The judicial treatment of the privilege against self-incrimination remains unchanged from the
time of Crocker’s article.36 The privilege continues to be described by the courts as a ‘deeprooted’,37 ‘cardinal principle’ of the common law,38 which is not only applicable to criminal
proceedings. 39 The twelve National Sport Organisations (NSOs) ADPs that were listed in
Crocker’s article are also unaltered.40
Australian Sports Anti-Doping Authority Amendment Bill 2013 (Cth).
Ibid.
32 CA Report (n 26).
33 James Wood et. al, Report of the Review of Australia’s Sports Integrity Arrangements,
(Report, March 2018)
>https://www1.health.gov.au/internet/main/publishing.nsf/Content/63F0A5D7BDA5A0B5CA2
582CF0005E6F9/$File/HEALTH-RASIA-Report-Acc.pdf> (‘Wood Review’).
34 Australian Sports Anti-Doping Authority Amendment (Sport Integrity Australia) Act 2020
(Cth) s 2 (‘ASADA (SIA) Act’).
35 SIA Act (n 2) s 4 (definition of ‘Threats’).
36 Crocker (n 24).
37 Sorby v Commonwealth (1983) 152 CLR 281, 294.
38 Ibid, 309.
39 Pyneboard Pty. Ltd. v. Trade Practices Commission [1983] HCA 9, 341.
40 Badminton Australia, Australian Badminton Association Inc (BA) Anti-Doping Policy, (1
January 2015) < https://www.badminton.org.au/wp-content/uploads/2019/09/BA-AntiDoping-Policy-Final-2015.pdf>; Basketball Australia, BA Anti-Doping Policy (1 January 2015) <
https://australia.basketball/wp-content/uploads/2014/12/BA-Anti-Doping-Policy-effective-1January-2015.pdf>, Boxing Australia, Boxing Australia Limited Anti-Doping Regulations (1
January 2015) < https://cdn.revolutionise.com.au/site/wekbpgt6z9qsyqzs.pdf>; Cycling
Australia, Cycling Australia Anti-Doping Policy, (1 January 2015) <
https://data.cycling.org.au/sites/default/files/Cycling%20Australia%20antidoping%20policy%20141019.pdf>; Australian Fencing Federation, Anti-Doping Policy, (1
January 2015) < http://www.ausfencing.org/wp-content/uploads/PDFs/Anti-Doping-PolicyJanuary-2015-2.pdf>; Netball Australia, Netball Australia Anti-Doping Policy, (1 January 2015)
< https://netball.com.au/sites/default/files/2019-06/Netball%20Australia%20-%20AntiDoping%20Policy%20-%20effective%201%20Jan%202015%20FINAL.pdf>; Rowing Australia,
Rowing Australia Ltd Anti-Doping Policy, (1 January 2015) <
https://rowingaustralia.com.au/wp-content/uploads/2015/02/Rowing-ADP-approved301115.pdf>; Swimming Australia, Swimming Australia Limited Anti-Doping Policy, (1 January
2015) < https://prod.swimming.org.au/sites/default/files/assets/documents/Anti-Doping30
31
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In 2018, the matter of Strickland v Commonwealth DPP41 came before the High Court. It was
a case where the Australian Crime Commission (‘ACC’) had supplied its coercive investigative
powers, provided by statute,42 to the Australian Federal Police (‘AFP’). The Court examined
an individual’s privilege against self-incrimination and defined how the power can be
exercised under the legislation. It held that investigative powers can only be used for a
‘specific, identified purpose’ and must be exercised in ‘strict accordance’ with the legislation.43
The Court also highlighted the severity of any departure from statute as a ‘disregard of the will
of Parliament’ and an ‘unlawful infraction of a common-law right’. The result of the illegal
and improper use of the ACC’s coercive powers meant the administration of justice had been
prejudiced and those charged with serious Commonwealth offences could not be tried.
In 2016, the Australian Law Reform Commission (‘ALRC’) published its report, Traditional
Rights and Freedoms-Encroachment by Commonwealth Law.44 The report reviewed a list of
Commonwealth laws limiting common law rights and freedoms. It stated the privilege against
self-incrimination did not apply to non-testimonial evidence such as fingerprints and DNA, as
explained in Sorby45 and that the exclusion of the right must be clearly stated in the applicable
legislation as it will not be implied by the courts.46
The ALRC report also reiterated the requirement of proportionality.47 The level of public
benefit must be measured when considering legislation that abrogates an individual’s right.
Terms such as ‘serious offence’, 48 ‘major criminal activity’, 49 ‘danger to human life’, 50 and
‘serious personal injury’51 were submitted as justifications to exclude the privilege through
statute. The Human Rights Committee advised that if the abrogation is accompanied by both
a use and derivative use immunity, it is more likely to be acceptable.52 This is because the
protection afforded by a use immunity means that any information obtained under the
exercise of coercive information-gathering power cannot be used against the individual who
Policy_0.pdf>; Tennis Australia, Tennis Australia Anti-Doping Policy, (1 January 2015) <
https://www.tennis.com.au/wp-content/uploads/2016/03/Tennis-Australia-anti-doping-policyv10-ASADA-approved-FINAL-MN231214.pdf>; Volleyball Australia, Volleyball Australia Ltd
Anti-Doping Policy, (1 January 2015) <
http://www.volleyballaustralia.org.au/_literature_152768/Anti-Doping_Policy__Effective_from_January_1_2015>; Water Polo Australia, Water Polo Australia Anti-Doping
Policy, (1 January 2015) < https://s3-ap-southeast2.amazonaws.com/piano.revolutionise.com.au/cups/wpal/files/cile3vepom5cazcb.pdf>;
Australian Sailing, Australian Sailing Anti-Doping Policy, (1 January 2015) < https://s3-apsoutheast-2.amazonaws.com/piano.revolutionise.com.au/site/fdczpqf76izsncji.pdf>;
Pressumably to be updated in accordance with the 2021 World Anti-Doping Code (‘2021 WADC’)
to commence 1 January 2021.
41 Tony Strickland (A Pseudonym) V Commonwealth Director Of Public Prosecutions & Ors;
Donald Galloway (A Pseudonym) V Commonwealth Director Of Public Prosecutions & Ors;
Edmund Hodges (A Pseudonym) V Commonwealth Director Of Public Prosecutions & Ors; Rick
Tucker (A Pseudonym) V Commonwealth Director Of Public Prosecutions & Ors [2018] HCA 53
(‘Strickland’).
42 Australian Crime Commission Act 2002 (Cth), s 30.
43 Strickland (n 41) 101.
44 Australian Law Reform Commission, Traditional Rights and Freedoms – Encroachment by
Commonwealth Laws (Report No 129, December 2015) (‘ALRC Traditional Rights and
Freedoms’).
45 Ibid, 312 [11.16].
46 Ibid, 316 [11.35].
47 Ibid, 320 [11.53-57].
48 Ibid, 320 [11.51].
49 Ibid, 319 [11.49].
50 Ibid.
51 Ibid.
52 Ibid, 322 [11.62].
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provided it. Derivative use refers to information or evidence procured as a result of the initial
information obtained, that otherwise would not have been identified.53
The First Wood Review – Cycling Australia Review
As a result of the 2012 Lance Armstrong lifetime ban and associated doping admissions by
Australian cyclists Matt White and Stephen Hodge, the then Minister for Sport Kate Lundy,
commissioned a review of Cycling Australia. 54 James Wood QC AO, a former judge and
chairman of the New South Wales Law Reform Commission, was appointed to investigate and
report on Cycling Australia’s approach to anti-doping. Wood was tasked, amongst other
things, to provide advice on the effectiveness of the implementation of Cycling Australia’s antidoping policies and practices and to advise on any improvement that should be made.55
After a two-month enquiry, Wood’s 2013 Cycling Australia report (‘CA Report’) emphasised
the importance of investigations to the discovery of Anti-Doping Rule Violations (‘ADRVs’)56,
as contained in the WADC,57 and the ability of relevant agencies to carry these out. ASADA’s
lack of power to compel individuals to attend interviews and cooperate with ASADA
investigators was identified as a major obstacle for the investigation of non-analytical ADRV
investigations. Wood recommended ASADA be given ‘a power, subject to appropriate
protections, to compel persons to attend an interview with an investigator nominated by the
Chief Executive Officer and to produce information and documents relevant to any inquiry
that it is conducting under the NAD scheme.’58 There was also a recommendation to sanction
any athlete, coach, or support person who refused to cooperate with an ASADA investigation.59
The Federal Government supported all 13 recommendations of Wood’s CA Report 60 and
presented the Australian Sports Anti-Doping Authority Amendment Bill 2013 (Cth) to
implement the changes advised. The Bill introduced disclosure notices, compelling persons
to adhere to a request of the ASADA chief executive officer, coupled with a provision
abrogating the privilege against self-incrimination.
After significant opposition to the abrogation of such a fundamental human right, 61 the
government agreed to protect the privilege against self-incrimination in two out of three
X7 v Australian Crime Commission [2013] HCA 29 [124]; Strickland v Commonwealth
Director of Public Prosections [2018] HCA 53 [77]-[80].
54 CA Report (n 26) i; See also United States Anti‐Doping Agency v Armstrong, USADA
Reasoned Decision on Disqualification and Ineligibility, (Report on Proceedings under the World
Anti‐Doping Code and the USADA Protocol, 10 October 2012)
<hhttp://cyclinginvestigation.usada.org/>; Cycling News, ‘Federal Government Announces
Review into Cycling Australia’ (Web Page, 7 November 2012) <
https://www.cyclingnews.com/news/federal-government-announces-review-into-cyclingaustralia/>.
55 CA Report (n 26) app 1, Terms of Reference.
56 Ibid [4.66].
57 WADC (n 13) art 2.
58 CA Report (n 26) 4.10(1).
59 Ibid recommendation 4.5(3).
60 Senator Kate Lundy, ‘Government Endorses Blueprint to Protect the Future of Australian
Cycling’ (Media Release, 1 February 2013)
<https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22media%2F
pressrel%2F2207922%22;src1=sm1>; Department of Regional Australia, Local Government, Arts
and Sport Australian Government Response to the Review of Cycling Australia (25 January
2013) < https://www1.health.gov.au/internet/main/publishing.nsf/Content/australiangovernment-reponse-to-review-cycling-australia/$file/australian-government-response-toreview-cycling-australia-20130129.pdf>.
61 Law Institute Victoria, Submission No 3 to Senate Standing Committee on Rural and Regional
Affairs and Transport, Inquiry into the Australian Sports Anti-Doping Authority Amendment
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instances. The right would still apply when an individual was required to either answer a
question or to provide information. However, claiming the privilege would not excuse an
individual from complying with a request to provide a document or thing.
Not to be dismissed is the submission of the Australian Olympic Committee (AOC) to the
Senate Inquiry which conveyed how highly supportive of the proposed amendments it was.
The AOC’s submission included a chronological history from July 2000 of instances where the
AOC had advocated for a properly empowered anti-doping authority in Australia. 62
Specifically, the AOC sought authority with the power to require and compel persons to give
information, produce documents, and answer questions, unless the person had grounds for
privilege.63 Attached to the AOC submission were a number of letters between John Coates,
President of the AOC, and Senator Rod Kemp, Minister for the Arts and Sport. Coates and
Kemp went back and forth debating whether ASADA should be provided with the power to
compel evidence from athletes and third parties relating to ADRVs. The last letter from Kemp,
dated 20 December 2005, states that WADA supports the Government’s decision not to
provide ASADA with powers of compulsion.64
Report On The Review Of Integrity In Australian Sport
In May 2017, the development of a National Sports Plan by the Australian Government was
announced by the then-Minister for Sport, Greg Hunt.65 Sport 2030 was published in 2018,
a 12-year plan covering all sports across all levels, in all states and territories.66 Four key
pillars were identified for the plan, each one a recognition of ‘the fundamental contribution
sport makes to society’.67 Integrity was one of the four pillars and the review into the integrity
of Australian Sport was announced by Minister Hunt, on 5 August 2017.68 The independent
review panel was led by Wood and supported by David Howman CNZM, former DirectorGeneral WADA, and Ray Murrihy, former Racing New South Wales Chief Steward. Adjunct
panel members Jo Setright, and the Honourable Dr Annabelle Bennett AO SC also assisted the
panel.69 The Report On The Review Of Integrity In Australian Sport (‘Wood Review’)70 was

Bill 2013 (21 February 2013); Commercial Bar Association of Victoria, Submission No 9 to Senate
Standing Committee on Rural and Regional Affairs and Transport, Inquiry into the Australian
Sports Anti-Doping Authority Amendment Bill 2013; Australian Athletes Alliance, Submission
No 6 to Senate Standing Committee on Rural and Regional Affairs and Transport, Inquiry into
the Australian Sports Anti-Doping Authority Amendment Bill 2013; Commonwealth,
Parliamentary Debates, Senate, 24 June 2013, 3830 (Richard Di Natale).
62 Australian Olympic Committee, Submission No 7 to Senate Standing Committee on Rural and
Regional Affairs and Transport, Inquiry into the Australian Sports Anti-Doping Authority
Amendment Bill 2013 [7]-[16].
63 Ibid attachment 1, 4.
64 Ibid attachment 7.
65 Greg Hunt, ‘Minister for Sport announces national plan for elite sport and participation’
(Media release, 22 May 2017) <https://www.greghunt.com.au/national-plan-for-elite-sport-andparticipation/>.
66 ‘Sport 2030’ (National Sport Plan, 2018) <
https://www.sportaus.gov.au/__data/assets/pdf_file/0005/677894/Sport_2030__National_Sport_Plan_-_2018.pdf>.
67 Urbis, Consultation Phase for the Development of the National Sport Plan, (Report, 28
February 2018) < https://www.sportaus.gov.au/__data/assets/pdf_file/0011/668351/D18130623_Consultation_Phase_of_the_Development_of_the_NSP_Final_Report....pdf>.
68 Greg Hunt MP, ‘Review into Integrity of Australian Sport’ (Media Release, 5 August 2017) <
https://www.health.gov.au/ministers/the-hon-greg-hunt-mp/media/review-into-integrity-ofaustralian-sport>.
69 Wood Review (n 33) 32.
70 Ibid.
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presented to Parliament just seven months later and contained a total of 52
recommendations.71
The first topic addressed in the report was the current threat environment and foreseeable
future challenges. With a strong focus on match-fixing, anti-doping was also covered and
referred to data extracted from the 2013 Australian Crime Commission report, Organised
Crime and Drugs in Sport (‘ACC Report’).72 It concluded that the integrity threat environment
is evolving quickly across the globe and Australia needed to act quickly and intelligently to
protect Australian sport.
The report went on to detail Australia’s anti-doping framework functions and capability to
manage contemporary doping threats. Australia is known as a world leader in the fight against
doping in sport 73 and concern was expressed that this status will be hard to maintain if
ASADA’s operations continue to be constrained. Policy, resources, and funding, or lack
thereof, are all major obstructions in ASADAs road to drug-free sport.
In line with WADA values, summarised as the ‘spirit of sport’, 74 the panel confirmed the
importance of preventative measures including engagement, deterrence, and education. 75
Specifically, the need for increased investment in education was highlighted, with the panel
recommending overseas resources to be accessed and utilised.76
The recommendation that ASADA’s investigative authority be enhanced77 was supported by
the statement that the coercive investigative power ‘would also bring ASADAs powers to
compel evidence from a witness into line with the powers of investigators acting on behalf of
many NSOs (as a result of clauses in player contracts)’. No reference or acknowledgement was
made in the Wood Review as to the prevalence or origin of such clauses.78 Also recommended
in the report was the establishment of a National Sports Integrity Commission. It was
proposed that a national platform is the best method to protect, uphold, and advance the
integrity of Australian sport. One central agency will ensure the consolidation of expertise and
intelligence, while also providing a clear and unified identity to athletes, State Sporting
Organisations, and NSOs.
Government Response
Safeguarding the Integrity of Sport – the Government Response to the Wood Review79 was
released by Bridget McKenzie, the then Minister for Sport on 12 February 2019. The
Government welcomed the report and agreed with the majority of the recommendations.80
The government recognised the increasingly sophisticated and transnational nature of threats
to the integrity of sport worldwide and accordingly pledged its commitment to protect
Ibid.
Australian Crime Commission, Organised Crime and Drugs in Sport (Report, February 2013)
(‘ACC Organised Crime and Drugs in Sport’).
73 Elise Parham, ‘Australia and the World Anti-Doping Code, 1999-2008: A Study of the Role of
the Australian Government and Australian Public Service in Drafting and Implementing the
World Anti-Doping Code’ (June 2008) 54; ‘ASADA “a World Leader” in Anti-Doping – Report’
(Media Statement, 5 December 2018) < https://www.asada.gov.au/news/asada-world-leaderanti-doping-report>.
74 2015 WADC (n 13) 14; 2021 WADC (n 13) 13.
75 Wood Review (n 33) 116.
76 Wood Review (n 33) 119.
77 Wood Review (n 33) 172.
78 See Crocker (n 24).
79 Australian Government, Safeguarding the Integrity of Sport – The Government Response to
the Wood Review (‘Safeguarding the Integrity of Sport’).
80 Ibid 3.
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Australian sport. The response stated that any loss of confidence in the integrity of Australian
sport could not only destroy the social glue that binds the Australian community together81
but also has the potential to affect an industry that accounts for 2-3% of Australia’s Gross
Domestic Product.82
The government announced the recommendations from the Wood Review would be
implemented in two stages. Stage one includes the establishment of SIA as the national sports
integrity commission recommended in the Wood Review. The enactment of national matchfixing legislation with criminal offences and the creation of the National Sports Tribunal would
also be part of stage one. It is then planned for SIA to expand in stage two, contingent on
funding and further consideration by the government.
Sport Integrity Australia
The Wood Review recommended that the ASADA remain as Australia’s National Anti-Doping
Organisation 83 and for ASADA work in collaboration with the NSIC 84 instead of being
subsumed by it. The reason for the separation was stated to be for operational independence
as required by the WADC.85 The Government instead determined that ‘the current functions
of ASADA should be incorporated into a NSIC to provide for a single, effective national body
responsible for all sports integrity matters and providing a single point of consultation and
outreach for all stakeholders on sports integrity matters.’86
SIA commenced on 1 July 2020 and incorporates the sports integrity functions of Sports
Australia, the National Integrity in Sport Unit (‘NISU’), and ASADA, to create a central agency
to deal with matters relating to sport integrity. Sport integrity is defined as ‘the manifestation
of the ethics and values that promote community confidence in sport.’ 87 Threats to sport
integrity include the manipulation of sporting competitions, doping in sport, abuse of children
and other persons in a sporting environment, and the failure to protect persons in a sporting
environment from bullying, intimidation, discrimination, or harassment.88
SIA is now listed as an enforcement body under the Privacy Act 1988 89 to assist with
information sharing between other enforcement bodies, 90 both domestically and
internationally.91 The identification as an enforcement body also ensures SIA will be able to
act as a National Platform,92 a requirement under the Council of Europe Convention on the
Manipulation of Sports Competitions (Macolin Convention), of which Australia is a party.93
In line with the expanded jurisdiction of the Act, the SIA CEO’s functions are also expanded
which include the remit of ‘sports doping and safety matters’ to ‘matters relating to sports

Ibid 2.
The Boston Consulting Group, ‘Intergenerational Review of Australian Sport 2017’ (Report,
2017) 43.
83 Safeguarding the Integrity of Sport (n 79), 12.
84 Ibid.
85 Wood Review (n 33) 175; 2015 WADC (n 13) art 20.5; 2021 WADC (n 13) art 20.5.
86 Safeguarding the Integrity of Sport (n 79) 12.
87 SIA Act (n 2) s 4 (definition of ‘Sports Integrity’).
88 Ibid (definition of ‘Threats’).
89 Privacy Act 1988 (Cth) s 6(1) (definition of ‘Enforcement Body’) (‘Privacy Act’) .
90 Ibid s 6(1).
91 Safeguarding the Integrity of Sport (n 72) 19.
92 Council of Europe Convention on the Manipulation of Sports Competitions, opened for
signature 18 September 2014 CETS 215 (entered into force 1 September 2019) art 13.
93 Ratified 1 February 2019: Search on Treaties <
https://www.coe.int/en/web/conventions/search-on-treaties//conventions/treaty/country/AUT?p_auth=It2KTIp7>.
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integrity’,94 working with domestic and overseas stakeholders to confront match-fixing and
fraud.95
III Enhancing Australia’s Anti-Doping Capability Bill
Aims
The following is found in the Wood Review:
Recommendation 23
That the Australian Sports Anti-Doping Authority’s (ASADA investigative capability
be enhanced by:
- Strengthening ASADA’s disclosure notice regime by:
➢

excluding the right to claim privilege against self-incrimination when
answering a question or providing information to ASADA, while providing,
where an objection or privileged is raised, appropriate protections against
non-direct or derivative use in any criminal prosecution.96

SIA is now Australia’s NADO responsible for fighting doping in sport as required under the
UNESCO Convention and subsequently the WADC. Each NADO around the world works
towards promoting the prevention of doping in sport while ensuring the delivery of a
harmonised World Anti-Doping Program.97
Not only is doping against the rules of sport, but it poses serious risks to an athlete’s health.
The health risks, however, extend to ‘recreational exercisers’ 98 and any other type of
performance or image enhancing drugs (‘PIED’) user. The reported use of PIEDs in
professional sport can also result in long term problems for the government and public, due
to reduced participation in sport and exercise as Australian’s become disengaged and lose faith
in the integrity of Australian sport. Thus, the government is focused on combatting ‘present,
emerging, and future threats’ to sport within Australia.99
The illegal PIED market unsurprisingly contains counterfeit, mislabelled, and crosscontaminated substances.100 Due to the reportedly high demand101 and exorbitant profits102
associated with the illicit sale of PIEDs, the production and supply of these drugs attracts
medical professionals through to career criminals. The unsupervised use of unregulated
SIA Act (n 2) s 20CA.
Ibid s 21(1)(f).
96 Wood Review (n 33) 130.
97 2015 WADC (n 13) 11; 2021 WADC (n 13) 9.
98 Gen Kanayama, Harrison G. Pope Jr., ‘History and epidemiology of anabolic androgens in
athletes and non-athletes’ (2018) Molecular and Cellular Endocrinology 464 4-13; Eric J. Ip et
al, ‘The Anabolic 500 Survey: Characteristics of Male Users versus Nonusers of AnabolicAndrogenic Steroids for Strength Training’ (2011) 31(8) Pharmacotherapy 8.
99 Victoria Jamieson and Catherine Ordway, ‘Exercising Discretion for Social/Recreational
Athletes: Case Study Athlete XYZ’ in Catherine Ordway (ed), Restoring Trust in Sport:
Corruption Cases and Solutions (Routledge, forthcoming).
100 Sara Odoardi, et al, ‘An overview on performance and image enhancing drugs (PIEDs)
confiscated in Italy in the period 2017–2019’ (2020) Clinical Toxicology; Ross Coomber et al,
‘The Supply Of Steroids And Other Performance And Image Enhancing Drugs (PIEDs) In One
English City: Fakes, Counterfeits, Supplier Trust, Common Beliefs And Access’, (2014) 3 Journal
of Performance Enhancement & Health 135-144.
101 Alexandra Hall, Rosa Koenraadt and Georgios A Antonopoulos, ‘Illicit Pharmaceutical
Networks In Europe: Organising The Illicit Medicine Market In The United Kingdom And The
Netherlands’ (2017) 20 Trends in Organised Crime 296-315.
102 ACC Organised Crime and Drugs in Sport (n 72) 30.
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substances is a concern to public health for more reasons than one. To protect public health,
along with the government’s investment in a physically active nation, eradicating doping in
sport is imperative.
By gathering intelligence on why athletes are doping, how they are doping, and who is doping,
a NADO can work towards eliminating the associated threats. Intelligence can be used by the
NADO to identify athletes in sports with a high risk of doping while also enabling them to
develop and deliver tailored education programs. As contained in the ASADA Annual Report
2018/19: ‘Intelligence shapes decisions around which athletes to test, and when, which sports
are most at risk of doping, and what emerging substances pose a threat to athlete health and
sport integrity.’103
As reported by the Wood Review, the importance of intelligence-based investigations
continues to rise contiguous to the increasing sophistication of doping.104 Blood and urine
analysis has been deemed ineffective, 105 and most ADRVs can be established without a
biological sample. 106 Coercive information gathering power could prove to be useful in
identifying ADRVs. The effective execution of investigations and intelligence gathering by
NADOs has proved to be vital to the identification, prosecution, and prevention of doping in
sport. Information sharing between NADOs and law enforcement agencies has produced
some excellent results, including some of the headline doping scandals.107
While the Australian Criminal Intelligence Commission (‘ACIC’) and police may investigate
serious and organised crime within the sporting sector, their powers and resources do not
extend to enforcing rules of sports participation. Specifically, breaching anti-doping rules is
not illegal and as such, the enforcement of the WADC is left to the NADO. Where the NADO
obtains information relevant to the enforcement of other Australian laws, it can share it with
the associated government agency e.g. the AFP or the Australian Border Force (‘ABF’). With
SIA listed as an enforcement body under the Privacy Act,108 in addition to being covered by
the secrecy provision of the Freedom of Information Act 1982 (Cth), the sharing of intelligence
from other enforcement agencies with the NADO should increase.
As stated in the Explanatory Memorandum, the amendment ‘further aligns ASADA’s powers
with pre-existing contractual powers utilised by many national sporting organisations.’ 109
However, what the Wood Review failed to report on, were the details of that pre-existing
Australian Sports Anti-Doping Authority, Annual Report 2018-19 (Report, October 2019) 48.
Wood Review (n 33) 105.
105 Working Group, ‘Report to WADA Executive Committee on Lack of Effectiveness of Testing
Programs’ (Report, 5 December 2013) < https://www.wada-ama.org/en/resources/world-antidoping-program/lack-of-effectiveness-of-testing-programs>; Gerhard P Baumann, ‘Growth
Hormone Doping in Sports: A Critical Review of Use and Detection Strategies (2012) 33(2)
Endocrine Reviews 155; Perikles Simon and Ulrich Dettweiler, ‘Current Anti-Doping Crisis: The
Limits of Medical Evidence Employing Inductive Statistical Inference’ (2019) 49 Sports Medicine
497; Carsten Kraushaar Martensen and Verner Mølle, ‘More Money – Better Anti-Doping?’
(2017) 24(3) Drugs: Education, Prevention and Policy 286.
106 2015 WADC (n 13) 2.1-10; 2021 WADC (n 13) art 2.1-11.
107 Bryan T Ikegami, ‘From Dumpster to Dicta: How the BALCO Investigation Created Incurable
Violations of Players’ Rights and How to Prevail Them’ (2011) 34(3) Columbia Journal of Law &
the Arts 491-544; Jeremy Whittle, ‘Twenty Years on the Festina Affair Casts Shadow Over the
Tour de France’, The Guardian (online, 4 July 2018) <
https://www.theguardian.com/sport/2018/jul/03/tour-de-france-festina-affair>; United States
Anti‐Doping Agency v Armstrong, USADA Reasoned Decision on Disqualification and
Ineligibility, (Report on Proceedings under the World Anti‐Doping Code and the USADA
Protocol, 10 October 2012) <hhttp://cyclinginvestigation.usada.org/>.
108 Privacy Act (n 89) s 6(1) (definition of ‘Enforcement Body’).
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contractual power. Found in each NSO’s (ASADA approved) ADP is a clause which explicitly
abrogates the common law privileges against self-incrimination and self-exposure to a
penalty. Crocker’s article details the insertion of this contractual provision following the
events of the 2013 Bill.110
While ASADA promoted its clear vision and purpose, the new SIA entity is yet to announce or
publish any detailed information. Any information to be gathered, at this point, is found by
searching through parliamentary documents. A new section was, however, inserted into the
SIA Act to provide its object, which is to ‘prevent and address threats to sports integrity and
to coordinate a national approach to matters relating to sports integrity in Australia.’ 111
Though, it must be remembered, the coercive powers being provided are only to be used for
matters relating to the administration of the NAD scheme.112
Effect
The SIA CEO has many functions and responsibilities under the SIA Act. The investigation of
ADRVs is one of those functions which includes gathering information from athletes. Section
13A of the SIA Act provides the SIA CEO with the authority to issue a disclosure notice
requiring the recipient to answer questions, to give information, or to produce documents.
The disclosure notice, however, may only be given if the SIA CEO has a reasonable belief that
its recipient has information relevant to the administration of the NAD Scheme.
Prior to the Australian Sports Anti-Doping Authority Amendment (Enhancing Australia’s
Anti-Doping Capability) Act 2020 (Cth) (‘ASADA Amendment Act 2020’), s 13D(1)113 excused
an individual from answering a question or providing information if to do so might tend to
incriminate or expose the individual to a penalty. This privilege against self-incrimination was
congruent with Australia’s system of justice where the prosecution is required to prove the
guilt of the accused without compelling a confession from the individual.114 The penalty for
failure to comply with a disclosure notice, as provided in s 13C of the Australian Sports AntiDoping Authority Act 2006 (Cth) (‘ASADA Act 2006’), was 30 penalty units.115
The ASADA Amendment Act 2020 doubled the penalty for failing to comply with a disclosure
notice to 60 penalty units.116 The ASADA Amendment Act 2020 also removed the ADRV panel
and the requirement that three ADRV Panel members agreed the CEO’s belief that the
recipient had relevant information was reasonable.
The ASADA Amendment Bill contained a proposal to reduce the threshold for issuing a
disclosure notice from a reasonable belief to a reasonable suspicion of the SIA CEO. This
provision was opposed and removed just before the third reading. Although the removal of
the threshold provision aids in protecting athlete rights, in this situation, close enough is not
good enough.
An individual will continue to be afforded an element of protection by the use and derivative
use immunity.117 Although any information given is not admissible as evidence against the
Crocker (n 24).
SIA Act (n 2) s 3.
112 SIA Act (n 2), s 13A(1A).
113 Australian Sports Anti-Doping Authority Act 2006 (Cth) (‘ASADA Act 2006’).
114 Sorby (1983) 152 CLR 281, 294.
115ASADA Act 2006 (n 113) (at 11 June 2020).
116 Australian Sports Anti-Doping Authority Amendment (Enhancing Australia’s Anti-Doping
Capability) Act 2020 (Cth) s 46 (‘ASADA Amendment Act 2020’).
117 Other than in proceedings for an offence against section 137.1 or 137.2 of the applicable
Criminal Code or in proceedings in connection with the ASADA Act or the regulations: SIA Act (n
2) s 13D(2)(d).
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individual who gave it, the provision does not exclude the use of protected information to be
used against others. The collected information may also be shared with numerous bodies and
persons such as the AFP, the Department of Home Affairs, and even a law enforcement body
in a foreign country.118
The removal of the ADRV panel means the SIA CEO can give a disclosure notice without first
obtaining review or approval. This brings the SIA CEO’s authority in line with the Fair Work
Commissioner,119 Australian Security and Investments Commissioner,120 and the Australian
Taxation Commissioner121 who also have coercive information-gathering powers. While the
delegation of the CEO's power to issue a disclosure notice is prohibited under s 24N(2)(b) of
the SIA Act, the interview may be conducted by an ‘interviewer’, which is simply defined as
the person conducting the interview.122 Both the Attorney General’s Department’s ‘Guide to
Framing Commonwealth Offences, Infringement Notices and Enforcement Powers’123 and the
Administrative Review Council’s report The Coercive Information-gathering powers of
Government Agencies recommend limiting the use of the coercive power to specific, suitably
qualified persons.124 There should at least be procedures or guidelines ensuring that officers
exercise the power appropriately and responsibly to ensure a fair process and to avoid abuse
of power.
The safeguards of the CEO’s power to issue a disclosure notice were discussed at the public
hearing of the Senate Community Affairs Legislation Committee. Andrew Godkin, then First
Assistant Secretary of the National Integrity in Sport Unit, assured the Committee that
‘significant oversight is retained through internal ASADA procedures as well as through
judicial review, through the Federal Court and complaints Ombudsman.’ 125 Godkin also
informed the committee that anti-doping related disputes may now be taken to the newly
established National Sports Tribunal (‘NST’), which has a specific anti-doping division.
Both of Godkin’s suggestions are reactive instead of proactive and place an onus on the
athletes to monitor the CEO’s appropriate exercise of powers. Not only will athletes need to
understand how the CEO may exercise the power, but athletes will also need the resources to
initiate a review of the CEO’s actions.
An application for judicial review may be submitted to the Federal Court under the
Administrative Decisions (Judicial Review) Act 1977 (Cth) 126 where an injunction may be
granted to prohibit the SIA CEO from acting beyond their power. This can be a lengthy and
costly process. Alternatively, a complaint to the Commonwealth Ombudsman may be
registered which is free and can be a relatively quick service. Though the NST has an antidoping division, a dispute relating to the SIA CEO’s exercise of power under the SIA Act may

SIA Act (n 2) s 68B, s 13(1)(g); NAD Scheme (n 14) 4.21.
Fair Work (Registered Organisation) Act 2009 (Cth) s 335.
120 Australian Securities and Investments Commission Act 2001 (Cth) s 19.
121 Australian Taxation Administration Act 1952 (Cth) sch 1 ch 5 pt 5-1 div 353-10.
122 SIA Regulations (n 15) 3.26C.
123 Attorney-General’s Department, Guide to Framing Commonwealth Offences, Infringement
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not be a dispute provided for by the NST,127 as SIA is not defined as a sporting body 128 as
required by the National Sports Tribunal Act 2019 (Cth).
Effect On Athletes And Athlete Support Personnel
These legislative changes affect all athletes and athlete support persons in Australia.
Anybody129 who competes in a sport under an anti-doping policy is considered an athlete for
the purposes of the SIA Act.130 The SIA Act captures athlete support personnel by
incorporating the definition found in the WADC which includes any coach, trainer, manager,
agent, team staff, official, medical, paramedical personnel, parent or any other person
working with, treating or assisting an athlete participating in or preparing for sports
competition.
Previously, there were two methods ASADA may have used to interview an athlete or support
person believed to have information regarding a possible ADRV. First, was a request for the
individual to attend an interview to answer questions. Second, was a requirement to attend
an interview by issuing a disclosure notice. If an interview between ASADA and an athlete or
support person was the result of a disclosure notice issued in accordance with the NAD
scheme,131 the individual could be excused from answering questions or providing information
and claim privilege against self-incrimination under s 13D(1) of the ASADA Act 2006.132
Under NSO ADPs that commenced 1 January 2015, and remain current, athletes and support
persons are contractually bound to comply with any ASADA investigations. 133 Under the SIA
Regulations, an NSO is required to refer all instances of possible ADRVs to the SIA CEO for
investigation. This means that most, if not all, anti-doping investigations will be conducted
by SIA and athletes are contractually obligated to fully cooperate as their ADP134 explicitly
abrogates the privilege against self-incrimination and self-exposure to a penalty. Therefore,
the failure to answer questions, give information, or provide documents would not result in a
fine, but would instead be considered a breach of contract which may lead to a much harsher
consequence for the athlete or support person. Either a suspension or termination of an
athlete’s contract and the resulting inability to participate in sport can mean the end of their
sporting career, loss of income, and loss of identity. 135 Athletes who are unprepared for
retirement are also at a higher risk for mental ill-health and an inability to adapt to life post
sport.136
A clear imbalance of power emerges here as athletes are required to exchange a fundamental
right, for the ability to participate in sport. It remains to be seen if a new SIA ADP template
will contain a contractual abrogation of the right, to encourage an informal and efficient
investigation, or if SIA will rely on disclosure notices which may not put an athlete at risk of
breaching any contracts with their NSO.
National Sports Tribunal Rule 2020 (Cth) Pt 4 s 7(1).
Ibid s 5(1) (definition of ‘sporting body’); National Sports Tribunal Act 2019 (Cth) s 21.
129 NAD Scheme (n 14) 1.06.
130 SIA Act (n 2) s 4 (definition of ‘Athlete’).
131 NAD Scheme (n 14) div 3.4B
132 ASADA Act 2006 (n 113).
133 Essendon Football Club v Chief Executive Officer of the Australian Sports Anti-Doping
Authority [2014] FCA 1019, 51.
134 See Crocker (n 24) and Swimming Australia Limited Anti-Doping Policy (1 January 2015) art
6A.2.3 ‘All persons must cooperate with and assist ASADA. . . in an investigation. . . even if to do
so might tend to incriminate them or expose them to a penalty, sanction or other disciplinary
measure. For the avoidance of doubt, the common law privileges against self-incrimination and
self-exposure to a penalty are abrogated by this Article.’
135 Gayelene Clews, Wired to Play (Paragon Printers) 254.
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In 2013, ASADA worked in partnership with the Australian Football League (‘AFL’) to
investigate the use of drugs in the AFL. As all AFL players, at that time, were bound by the
AFL’s anti-doping policy, they were required to fully cooperate with any AFL investigation.137
During the investigation, the AFL shared the benefits of their coercive information-gathering
power with ASADA by granting ASADA investigators access to attend interviews it conducted.
Without biological samples to establish players had been doping, ASADA’s investigation relied
completely on intelligence gathered. The use of forensic intelligence and analysis by the
investigation team138 proved successful in identifying doping which ASADA could not have
done alone.139
While the abrogation of this human right was contained in contracts, athletes and support
persons still had a chance to negotiate the removal of the provision in future contracts. 140
Although, it has been acknowledged that athletes are in an inferior position to that of the NSOs
and the likelihood of negotiating beneficial terms for athletes is not high.
However, just as the Australian Sport Anti-Doping Authority Amendment (Sport Integrity
Australia) Act 2019 has been used to make significant changes to the ASADA Act 2006,
including its renaming, another amendment can be enacted to make further changes. It is
therefore possible the SIA Act may be amended to remove the abrogation of privilege against
self-incrimination, or, to allow the SIA CEO to exercise the coercive information-gathering
power for other matters captured by the SIA Act. Thus, expanding a power that arguably
shouldn’t have been provided in the first place.
Effects on Third Parties
Individuals who do not participate in organised sport are not obliged to adhere to anti-doping
rules, nor are they restricted by contract from supplying athletes with WADA prohibited
substances. These third-party suppliers can range from a local supplement store to a faceless
username on the dark web guaranteeing untraceable anonymity.141 International organised
criminal groups have been linked to the importation, trafficking, and supply of PIEDs since
the 1970s142 with the Australian Crime Commission delivering the report Organised Crime
and Drugs in Sport in 2013.143

Essendon Football Club v Chief Executive Officer of the Australian Sports Anti-Doping
Authority [2014] FCA 1019 [51]-[2].
138 Peter Rex Harcourt, Francois Marclay, Brett Clothier, ‘A Forensic Perspective of the AFL
Investigation into Peptides: an Antidoping Investigation Case Study’ (2014) 48 British Journal of
Sports Medicine 810.
139 See ‘Media Statement: ASADA Issues Amended “Show Cause” notices to AFL Players’ News
(Web Page, 17 October 2013) <https://www.asada.gov.au/news/media-statement-asada-issuesamended-show-cause-notices-afl-players>; See also ‘Essendon Doping Investigation: Timeline’
11 January 2016 (Web Page) <https://www.abc.net.au/news/2013-03-08/essendon-dopingsaga:-timeline/4708474>, for a detailed timeline of the investigation.
140 Although extremely slight, due to the unequal power balance between athletes and NSOs;
‘Athletes are in the best position to ensure proportionality through contractual negotiations’
Essendon v ASADA (n 137) 337.
141 Illegal black market on internet: Gabrielle Knowles, ‘Police Put Users of Dark Web on Notice’
The West Australian (online, 12 July 2017) <https://thewest.com.au/news/wa/police-put-usersof-dark-web-on-notice-ng-b88533434z>.
142 Alessandro Donati, World Traffic in Doping Substances (Report, February 2007) 29 <
https://www.wada-ama.org/en/resources/world-anti-doping-program/donati-report-ontrafficking>.
143 ACC Organised Crime and Drugs in Sport (n 72).
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As third-parties are not bound by contract to cooperate or assist with anti-doping
investigations, it is the SIA Act which authorises the SIA CEO to issue third-parties a
disclosure notice.144 Now, with the abrogation of the privilege against self-incrimination thirdparties face a substantial fine for not complying, or risk a criminal conviction should they
decide to lie. Any information provided may then be shared with other government bodies
listed in s 68B of the SIA Act which includes the AFP. While the information conceded may
not be used as evidence against the individual, it is not excluded from being used against
others.
The result of the replacement s 13D145 on third parties is significant. A non-participant of sport
can no longer evade answering questions or protect athletes who dope by claiming the
privilege against self-incrimination. The abrogation of this human right, in conjunction with
the inclusion as an enforcement body under the Privacy Act 1988 (Cth) means that SIA’s scope
to obtain and share information has been substantially expanded.
IV Interaction With International Instruments
To ensure Australia’s obligations are met, the SIA Act allows for the NAD Scheme to be
amended as required by a relevant anti-doping instrument which is listed in the SIA
Regulations.146 Due to the limited reference to human rights, the Council of Europe AntiDoping Convention and the International Anti-Doping Arrangement have intentionally not
been included below. It is, however, worth noting that the European Convention on Human
Rights147 is the first convention of the Council of Europe and remains a source for their actions
today.148
UNESCO Convention Against Doping in Sport
By ratifying the UNESCO Convention, Australia agreed to be a part of the harmonised global
fight to eradicate doping in sport.149 As a State Party150 to the UNESCO Convention, Australia
is obliged to implement appropriate measures such as legislation, policies, etc., based on the
principles of the WADC.151 At the time of discussing acceding to the UNESCO Convention,
the government had already prepared to establish ASADA along with a national anti-doping
scheme as required by the WADC as Australia already agreed with the Code.152 By ratifying the
UNESCO Convention, Australia became bound by international law to adhere to the WADC,
a transnational, private law contract.
Specifically, Article 12 of the UNESCO Convention requires States Parties, where appropriate,
to ‘encourage and facilitate the implementation by sports organizations and anti-doping
SIA Act (n 2) s 13A.
Ibid.
146 Sport Integrity Australia Regulations 2020 (Cth) sch 2.
147 Convention for the Protection of Human Rights and Fundamental Freedoms, opened for
signature 4 November 1950, 213 UNTS 221 (entered into force 3 September 1953), as amended
by Protocol No 14 to the Convention for the Protection of Human Rights and Fundamental
Freedoms, Amending the Control System of the Convention, opened for signature 13 May 2004,
CETS No 194 (entered into force 1 June 2010).
148 A Convention to Protect Your Rights and Liberties (web page) <
https://www.coe.int/en/web/human-rights-convention/home>.
149 UNESCO Convention (n 12).
150 A ‘State Party’ to the International Convention against Doping in Sport is a country that has
ratified, accepted, approved or acceded to this international instrument, and is legally bound by
its provisions.
151 UNESCO Convention (n 12) Article 4, 5.
152 National Interest Analysis [2005] ATNIF 16, [19] <
https://www.austlii.edu.au/au/other/dfat/nia/2005/16.html>.
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organizations within their jurisdiction of doping controls in a manner consistent with the
Code.’ Doping control is the entire process from planning to test, through to the enforcement
of consequences (of committing an ADRV). 153 Article 3 requires State Parties to ‘adopt
appropriate measures at the national and international levels which are consistent with the
Principles of the Code’ and to encourage and foster international cooperation.
There is a brief reference to existing international instruments relating to human rights in the
preamble to the UNESCO Convention, however, it does not go on to explicitly list or detail
specific rights or instruments.
WADA and WADC
While the Australian Government is not a Signatory to the WADC (as national governments
cannot be), 154 Australia’s NADO (currently listed as ASADA), 155 the AOC, the Australian
Commonwealth Games Association, the Australian Paralympic Committee and the Australian
Football League156 are. Signatories are organisations with significant relevance to sport who
have accepted the WADC and agree to implement the WADC as provided by the WADC.157 The
Government’s obligations are created under the UNESCO Convention with Article 22 of the
WADC setting out ‘expectations’ of governments.158 Should a government fail to comply with
the UNESCO Convention by failing to adhere to the WADC, it will be up to WADA and
UNESCO to decide on meaningful consequences.159
The WADC explicitly states that ‘the Code has been drafted giving consideration to the
principles of proportionality and human rights.’160 It also goes on to direct that the sportspecific rules and procedures contained in the WADC are intended to be applied in a manner
that respects the principles of proportionality and human rights.161 Article 8 of the WADC
includes the legal principles of a fair hearing as found in Article 6.1 of the Convention for the
Protection of Human Rights and Fundamental Freedoms.162

UNESCO Convention (n 12) art 2(8) ‘”Doping control” means the process including test
distribution planning, sample collection and handling, laboratory analysis, results management,
hearings and appeals.’
154 Elise Parham, ‘Australia and the World Anti-Doping Code, 1999-2008’, (Legal Article, 6
January 2008) <https://www.wada-ama.org/en/resources/world-anti-dopingprogram/australia-and-the-world-anti-doping-code-1999-2008> 7.
155 ‘Code Signatories’ (Web Page, at 13 July 2020) < https://www.wada-ama.org/en/codesignatories#GovernmentFundedOrganizations>.
156 As there is no International Federation for the Australian Football League (‘AFL’), the AFL
must be a Signatory to be bound by the WADC (n 13); See also Samantha Lane, ‘Australian Codes
Warned on WADA Breakaway’ (Online Newspaper, 19 June 2014)
<https://www.smh.com.au/sport/australian-codes-warned-on-wada-breakaway-20140619zsfd7.html>.
157 ‘Signatories: Those entities accepting the Code and agreeing to implement the Code, as
provided in Article 23’: WADC (n 13) app 1 (definition of ‘Signatories’).
158 WADC (n 13) Comment to art 22.
159 2021 WADC (n 13) art 22.10.
160 2015 WADC (n 13) 11; 2021 WADC (n 13) 9.
161 2015 WADC (n 13) 17; 2021 WADC (n 13) 14.
162 Convention for the Protection of Human Rights and Fundamental Freedoms, opened for
signature 4 November 1950, 213 UNTS (entered into force 3 September 1953), as amended by
Protocol No. 14 to the Convention for the Convention for the Protection of Human Rights and
Fundamental Freedoms, Amending the Control System of the Convention, opened for signature
13 May 2004, CETS No 194 (entered into force 1 June 2010). Australia is not a Signatory.
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The issue of proportionality and the WADC is discussed by Olivier Niggli 163 and Julien
Sieveking 164 in their article addressing issues from anti-doping case law. 165 The article
explains that the uniform application of sanctions under the WADC must be enforced, even in
the most exceptional circumstances.166 It is confirmed that, although sometimes harsh and
inflexible on some athletes, the rules have been accepted by all signatories with the
overarching aim of eradicating doping in sport.
Though the protection of Athletes’ human rights is promoted by the Code, an Athlete’s right
to privacy167 is severely impeded by sample collection requirements. Sample collection is a
part of the doping control process which includes the collection of blood or urine for testing.168
A comment has been included on art 21.1 which is the provision that requires athletes to be
available for sample collection at all times. The comment confirms Athletes’ human rights and
privacy were considered during drafting, however, the aim of catching drug cheats at optimal
times justified such an infringement.
While the right to a fair hearing is explicitly provided for in the WADC, 169 any reference to a
right against self-incrimination is hard to find. An acknowledgement of the right against selfincrimination, and the decision not to abrogate or limit it may be inferred by the fact it hasn’t
been explicitly removed. Particularly, the use of rewards170 to entice athletes to ‘cooperate’
with Anti-Doping Organisation's investigations confirms an awareness that the athlete’s
cooperation is not obligatory.
The use of the terms ‘cooperate’ and ‘fully cooperate’ throughout the Code also indicates
different levels of obligations created by the Code. While the Code specifically states that an
Athlete’s admission may be used to establish an ADRV, 171 it is also made clear that noncooperation with an Anti-Doping Organisations investigation is not itself an ADRV. 172 In
relation to substantial assistance,173 a person must fully cooperate, and continue to cooperate
so that any suspended consequences174 are not reinstated.
As a result of providing substantial assistance, 175 an athlete or other person who has been
charged with an ADRV may receive a reduction or suspension of consequences. Substantial
assistance requires full disclosure and cooperation with investigations and adjudication while
ensuring any information provided is credible and valuable.176 Substantial assistance may be
given at any time of the Results Management process prior to appealing the decision of the
Results Management Authority to the CAS.

Lawyer, Director of Legal Affairs with WADA.
Manager of Legal Affairs with the WADA.
165 Olivier Niggli and Julien Sieveking, ‘Selected Case Law Rendered Under the World AntiDoping Code’ (2006) February 20 Jusletter <https://www.wadaama.org/en/resources/legal/selected-case-law-rendered-under-the-world-anti-doping-code>.
166 Ibid 9-11; Squizzato v FINA (Court of Arbitration for Sport, Case No CAS 2005/A/830) 15 July
2005.
167 International Covenant on Civil and Political Rights, opened for signature 16 December 1966,
(entered into force 23 March 1976) art 17.
168 WADC (n 13) art 21.1.
169 Ibid art 8.1.
170 2015 WADC (n 13) art 10.6; 2021 WADC (n 13) arts 10.7-8.
171 WADC (n 13) art 3.2.
172 2015 WADC (n 13) Comment to Article 21.1.6, 113; 2021 WADC (n 13) Comment to Article
21.1.6, 136.
173 See appendix
174 See ‘Consequences of Anti-Doping Rule Violations (“Consequences”)’ WADC (n 13) app 1.
175 WADC (n 13) app 1 (definition of ‘Substantial Assistance’).
176 Ibid.
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The creation of a Case Resolution Agreement is provided for in the 2021 WADC, Article
10.8.2,177 which allows for the reduction in the period of ineligibility of an athlete, as decided
by the ADO and WADA. The agreement is available to athletes and other persons who admit
to an ADRV after being confronted with the ADRV by an ADO, and agrees to acceptable
consequences.178 Factors such as the asserted ADRV, the seriousness of the violation, the
degree of fault, and how promptly the athlete admitted the violation can be considered when
deciding the period of ineligibility.
To achieve the purpose of the WADC and ensure universal acceptance and implementation,
the WADC has been drafted to be ‘specific enough to achieve complete harmonisation on
issues where uniformity is required, yet general enough in other areas to permit flexibility.’ 179
Article 23.2180 provides specific requirements of implementation, including a list of Articles
that must be implemented by Signatories in their rules, without substantive change.
Additional provisions are allowed, including disciplinary measures, 181 however, should any
additional provisions result in a substantive change to any of the articles listed, a Signatory
may be deemed as non-compliant. 182 Non-compliant Signatories could face serious
consequences if the issue is not rectified accordingly.183 Though not a provision of the WADC,
WADA has publicly stated that the agency does not believe that doping should be made a
criminal offence for athletes.184 As the purpose of the WADC is to harmonise anti-doping
programs throughout the world, the sanctions agreed upon should remain uniform. As all
governments have agreed to the process provided by the Code, such action disrupts the unified
and agreed approach.185
While ‘substantive change’ is not defined in the Code, two cases have come before the Court of
Arbitration of Sport (‘CAS’) which may assist in understanding this issue further. In both
United States Olympic Committee (USOC) v. International Olympic Committee (IOC)186 and
British Olympic Association (BOA) v. World Anti-Doping Agency (WADA),187 the CAS panel
was required to determine if additional rules added by the Signatories (IOC and BOA) caused
a substantive change to a mandatory article of the Code. In both cases, the CAS panel
established the effect of the additional provision and then how that provision changed the
effect of a mandatory article of the WADC. 188 Specifically, each provision in question was
found to create additional sanctions for Athletes. Both additional provisions were determined
as a ‘substantive change’ and therefore inconsistent with the WADC. The Panel then issued a
reminder that the Code serves to harmonise the worldwide fight against doping in sport and
that Signatories agreed to limit their autonomy concerning activities covered by the WADC.189

2021 WADC (n 13) art 10.8.2.
Ibid.
179 2015 WADC (n 13) 11; 2021 WADC (n 13) 9.
180 WADC (n 13).
181 WADC (n 13) arts 23.2.2, 13.
182 WADC (n 13) art 24.1.4.
183 WADC (n 13) arts 24.1.4, 24.1.12.
184 ‘WADA Statement on the Criminalization of Doping in Sport’ (25 October 2015)
<https://www.wada-ama.org/en/media/news/2015-10/wada-statement-on-the-criminalizationof-doping-in-sport>.
185 See ‘WADA calls on US Senate to consider widely held concerns about Rodchenkov Act’ (12
March 2020) <https://www.wada-ama.org/en/media/news/2020-03/wada-calls-on-us-senateto-consider-widely-held-concerns-about-rodchenkov-act>.
186 United States Olympic Committee (USOC) v. International Olympic Committee (IOC)
(Award) (Court of Arbitration for Sport, Case No 2011/O/2422, 4 October 2011) (‘USOC v IOC’).
187 British Olympic Association (BOA) v. World Anti-Doping Agency (WADA) (Award) (Court of
Arbitration for Sport, Case No CAS 2011/A/2658, 30 April 2012) (‘BOA v WADA’).
188 Ibid [8.39]; USOC v IOC (n 187) [48].
189 BOA v WADA (n 188) [8.12]; See also 2015 WADC (n 13) 11; 2021 WADC (n 13) 9.
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It is therefore unclear where an Athlete who has been statutorily coerced to provide
information or answer questions sits within the results management process. Will the athlete
still be eligible to enter a Case Resolution Agreement (art 10.8.2)? If an Athlete is legally
obliged to fully cooperate with their NADO can they still be considered as providing
Substantial Assistance? Are benefits for cooperation still available to Athletes participating in
Australia?
World Anti-Doping Code International Standard Testing and Investigations
2021
The WADA International Standard for Testing and Investigations (ISTI)190 creates mandatory
standards for efficient and effective ADRV investigations for ADOs. The document highlights
the importance of anti-doping intelligence gathering and the processes required to maintain
the integrity of any intelligence gathered. Like the WADC, the ISTI states that the principles
of proportionality, human rights, and other applicable legal principles were given
consideration during drafting and it shall be interpreted and applied in that light.191
Part Three of the ISTI covers standards for intelligence gathering and investigations with a
strong push for ADOs to use all resources possible to gather anti-doping intelligence. The ISTI
also recommends the instigation of disciplinary action against Athletes or other Persons not
cooperating with ADO investigations, as required by Article 21 of the WADC.192 Such a policy
could be described as incompatible with an Athlete’s right to silence as addressed in a 2007
Legal Opinion on a draft WADC.193 That discussion, however, did not consider a threat of
disciplinary action for non-cooperation as it instead assessed if the loss of a possible discount
of sanction constituted an additional penalty.194 The opinion cited the relevant case law as
USADA v Collins195 as decided by the American Arbitration Association. The arbitration panel
found that the Fifth Amendment to the U.S. Constitution196 does not proscribe the drawing of
an adverse inference from a witness who asserts the Fifth, according to American case law.197
Court of Arbitration of Sport
The Court of Arbitration of Sport (‘CAS’) was established by the International Olympic
Committee in 1984 to deal with an increasing number of international sports-related

World Anti-Doping Code International Standard, Testing and Investigations 2021 (‘WADA
ISTI’).
191 Ibid art 3.6.2
192 Ibid art 12.2.4.
193 Gabrielle Kaufmann-Kohler, Antonio Rigozzi, ‘Legal Opinion on the Conformity of Article 10.6
of the 2007 Draft World Anti-Doping Code with the Fundamental Rights of Athletes’ (13
November 2007) < https://www.wadaama.org/sites/default/files/resources/files/Legal_Opinion_Conformity_10_6_complete_docu
ment.pdf>.
194 Ibid 37-8.
195 USADA v. Collins (Award) (American Arbitration Association, AAA No 30 190 00658 04, 9
December 2004).
196 United States Constitution amend V.
197 Gabrielle Kaufmann-Kohler, Antonio Rigozzi, ‘Legal Opinion on the Conformity of Article 10.6
of the 2007 Draft World Anti-Doping Code with the Fundamental Rights of Athletes’ (13
November 2007) < https://www.wadaama.org/sites/default/files/resources/files/Legal_Opinion_Conformity_10_6_complete_docu
ment.pdf> [99];
See USADA v. Collins (Award) (American Arbitration Association, AAA No 30 190 00658 04, 9
December 2004) [37]-[39].
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disputes.198 Its main task is to settle disputes specific to sport by means of arbitration or
mediation.199 The CAS is a private institution with its seat in Switzerland and its Code of
Sports-related Arbitration200 in accordance with relevant Swiss law.201 Prior to arbitration,
parties may agree on the law to apply to the resolution of their dispute.202
Although CAS is not bound to follow precedent of previous arbitral decisions, to achieve a fair
and consistent framework, panel members have tended to do so.203 Due to the autonomy of
sport organisations worldwide and the establishment of the CAS, a specific area of
transnational sports law204 has evolved. Also known as lex sportiva,205 this distinct area of law
has developed its own principles, such as ‘fair play’ and strict liability in all doping cases.206 It
appears the Australian National Sports Tribunal (‘NST’) will look to previous CAS decisions
and to other tribunals to understand relevant case law, as stated in the NST Bench book.207
The privilege against self-incrimination has been discussed by the CAS in only one reported
decision (Makudi v FIFA).208 Unfortunately, in that case, the privilege did not apply to Mr
Makudi’s sanction and the Panel members did not opine any further on the right.209
The adoption of a utilitarian approach by WADA as found in the WADC and then subsequently
by the CAS has been observed by academics. 210 The strict liability principle found in the
WADC places an absolute burden on athletes to ensure ‘that no Prohibited Substance enters
their bodies.’211 Should a Prohibited Substance212 be found in an Athlete’s sample (without a
CAS, History of the CAS (Web Page) < https://www.tas-cas.org/en/generalinformation/history-of-the-cas.html>.
199 Court of Arbitration for Sport, Code of Sports-related Arbitration (adopted 1 January 2019)
S12 (‘CAS Rules’); Lorenzo Casini, ‘The Making of a Lex Sportiva, The Court of Arbitration for
Sport “The Provider”’ (ILLJ Working Paper 2010/5, Global Administrative Law Series, Institute
for International Law and Justice, New York University School of Law) 9.
200 Meinard Vetter, ‘The CAS An Arbitral Institution with its Seat in Switzerland’ (2008) eLaw
Journal: Bond University Sports Law eJournal, 1; History of the CAS (above n 199).
201 Swiss International Private Law Act of 18 December 1987, art 190, ann 2.
202 CAS Rules (n 200) R45 Law Applicable to the Merits.
203 Ryan Connolly, ‘Balancing the Justices in Anti-Doping Law’ (2006) 5(2) Virginia Sports and
Entertainment Law Journal 161, 197; A.C. / Federation Internationale de Natation Amateurt
(FINA), (Award) (Court of Arbitration for Sport, Case No CAS 96/149, 13 March 1997) [19].
204 Franck Latty, ‘Transnational Sports Law’ (2011) 1-2 The International Sports Law Journal <
https://www.academia.edu/20389292/Transnational_Sports_Law> 37; Antoine Duval, ‘Lex
Sportiva: A Playground for Transnational Law’ (2013) 19(6) European Law Journal 822, 827.
205 Brendan Schwab, ‘Embedding the Human Rights of Players in World Sports’ (2018) 71 The
International Sports Law Journal 214, 214.
206 Cassini (n 200) 14; Richard H. McLaren, ‘The Court of Arbitration for Sport: An Independent
Arena for the World’s Sports Disputes’ [2001] 35(2) Valparaiso University Law Review 379,
396.
207 National Sports Tribunal Bench Book -2020, [6] <
https://www.nationalsportstribunal.gov.au/sites/default/files/files/2020-05/bench-book2020.pdf>.
208 Worawi Makudi v Federation Internationale De Football Association (FIFA) (Award) (Court
of Arbitration for Sport, Case No CAS 2018/A/5769, 11 February 2019).
209 Ibid [136]
210 Kaisa Kirikal, ‘Critical Analysis of the World Anti-Doping Code: Timely Issues Related to
Andrus Veerpalu v FIS and other Relevant Case Law’ (2013) 21(1) British Association for Sport
and Law Journal, 35; Mark Smith, ‘A Critical Analysis Of The Divided Court Of Arbitration For
Sport Jurisprudence On The World Anti-Doping Code Article 10.4’ (2013) 8(1) Australian and
New Zealand Sports Law Journal, 108; Annette Greenhow & Kim Weinert, ‘Diversity and
Inclusion (or Exclusion) in Sport: A Review of the Caster Semenya Case’ (2019) 7(2) Griffith
Journal of Law & Human Dignity.
211 WADC (n 13) arts 2.1-2.
212 WADC (n 13) app 1 (definition of ‘Prohibited Substance’).
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Therapeutic Use Exemption)213, an ADRV will be established. The responsibility then falls
upon the Athlete to prove they bear No Fault, No Significant Fault or Negligence on a balance
of probability to receive a reduction or elimination of the appropriate sanction.214
It is somewhat concerning that the CAS, WADA and other ADOs allow individual injustices
and justify them as ‘practical necessities of the fight against doping.’ 215 In their universal,
harmonised battle, ADOs must be held accountable in their protection of fundamental human
rights. With this understanding, and as directed by Jean-Paul Costa in his legal opinion for
WADA: ‘the fight against the scourge of doping and respect for human rights can be reconciled.
The two can and must be reconciled.’ 216
MINEPS
The International Conference of Ministers and Senior Officials Responsible for Physical
Education and Sport (‘MINEPS’) was created in 1976 by UNESCO as part of their commitment
to physical education and sport. MINEPS is a global platform that fosters the identification
and implementation of policy actions to ensure the field of physical education and sport
continues to grow. The formation of the 1978 International Charter of Physical Education
and Sport217 and the UNESCO Convention were both facilitated by MINEPS. 218
In 2017 the Sixth International Conference of Ministers and Senior Officials Responsible for
Physical Education and Sport (‘MINEPS VI’) was held in Kazan. It was here that the Kazan
Action Plan (‘KAP’) was adopted which provides a framework to implement global policy in
alignment to the United Nations 2030 Agenda for Sustainable Development. 219
One of three main policy areas identified in the KAP is ‘Protecting the Integrity of Sport’.220
Within this area is the objective of safeguarding athletes’ health, safety, and well-being to
provide a safe environment, where human rights are fully respected.221 Also of importance
and attracting a strategy for improvement is good governance of sports organisations. As
stated in the KAP: ‘Good governance is increasingly recognized as a critical feature of effective,
equitable and ethical sports organizations.’222
The respect and promotion of human rights is not limited to just Athletes but extends to all
those involved in the delivery of physical education, physical activity and sport, including
WADC (n 13) app 1 (definition of ‘Therapeutic Use Exemption (TUE)’).
2015 WADC (n 13) arts 10.4-5; 2021 WADC (n 13) arts 10.5-6.
215 Liam Cameron v. UK Anti-Doping Limited (UKAD) (Award) (Court of Arbitration for Sport,
Case No CAS 2019/A/6110, 30 December 2019) [110]; Ryan Connolly, ‘Balancing the Justices in
Anti-Doping Law’ (2006) 5(2) Virginia Sports and Entertainment Law Journal 161, 184 quoting
USA Shooting & Quigley v. International Shooting Union (UIT) (Award) (Court of Arbitration
for Sport, Case No CAS 94/129, 23 May 1995) CAS Digest I, at 187, 193-194.
216 Jean-Paul Costa, ‘Legal Opinion 2019 (expert opinion) on the World Anti-Doping Code’ (26
September 2019) <https://www.wada-ama.org/en/resources/the-code/legal-opinion-on-the2021-code-by-judge-jean-paul-costa>, 38.
217 UNESCO International Charter of Physical Education and Sport, UN Doc SHS/2012/P1/H/1
REV.2 (21 November 1978) revised by Revision of the International Charter of Physical
Education and Sport, UN Doc 38 C/47 (November 2015).
218 International Conference of Ministers and Senior Officials Responsible for Physical
Education and Sport (MINEPS) (web Page) <https://en.unesco.org/themes/sport-and-antidoping/mineps>.
219 Transforming our world: the 2030 Agenda for Sustainable Development, GA Res 70/1 UN
Doc A/RES/70/1 (21 October 2015 adopted 25 September 2015); MINEPS (Web Page)
<http://en.mineps2017.com/conference/about_mineps/>.
220 Kazan Action Plan, UN Doc SHS/2017/PI/H/14 REV, (2017) (‘KAP’).
221 Ibid Annex I C.8.III.1.
222 Ibid III.3.
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those engaged for major sports events. 223 As such, the KAP recognises the United Nations
Guiding Principles on Business and Human Rights (‘UNGPs’) must be followed to safeguard
the fundamental rights of all.224
The UNGPs contain directions to employees to enable understanding of internationally
recognised human rights as found in the International Bill of Human Rights and the
International Labour Organisation’s (‘ILO’) Declaration on Fundamental Principles and
Rights at Work.225
In 2015, the UNESCO Charter on Physical Education, Physical Activity and Sport was
amended to include that any employer in the sports area must respect international labour
conventions and basic human rights. Since its adoption in 1978, the Charter continues to
guarantee the right of access to sport and physical education while recurrently being reviewed
and developed to maintain its efficacy.226
In January 2020, the ILO Global Dialogue Forum on Decent Work in the World of Sport
adopted 31 points of consensus to promote and protect decent work in the world of sport. 227
The document identifies opportunities, recognises current practices, and provides
recommendations for future action. Point 28228 recommends that governments, employers’
and workers’ organisations promote the principles set out in the UNGPs in conjunction with
the Sporting Chance Principles.229
The Human Rights Council has also confirmed the application of human rights to the sport
field to be compatible and essential.230
With such global momentum towards protecting the fundamental rights of Athletes, including
the right to participate in doping-free sport, it is hard to understand how the Bill has passed
through Australian Parliament. It is also alarming that the Wood Review did not report on
current practice or any opinions obtained from key stakeholders in the human rights in sport
sector. There is however the argument that such measures as abrogating the privilege against
self-incrimination are imperative in the fight against cheating. This appears to be incongruent
with the direction of the world and will be discussed further in the following chapter.

Ibid III.1.
Ibid III.
225 United Nations Human Rights: Office of the High Commissioner, Guiding Principles on
Business and Human Rights: Implementing the United Nations "Protect, Respect and Remedy"
Framework (2011) <
https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf> 12
(‘UNGP’).
226 Follow up to the Fifth International Conference of Ministers and Senior Officials Responsible
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V. Future Issues

Reason for The Bill – The Wood Review
The ASADA Amendment (Enhancing Australia’s Anti-Doping Capabilities) Act 2020 (Cth),
is the result of the government’s commitment to implement agreed recommendations of the
Wood Review.231 Between 5 August 2017, the date the review was announced,232 and 12 June
2020, the day the Amendment Bill successfully passed parliament, a number of relevant
events occurred. It is unclear if these events have been considered throughout the process.
World Events
The Final Report233 from MINEPS VI was delivered in September 2017. The report included
a focus on integrity in sport as a main policy area for development. Human rights were
highlighted as needing to be protected and respected to continue improvement in the physical
education, physical activity and sport domain.
Later in 2017, WADA announced and began the two-year revision process for the 2021
WADC.234 Australia submitted comments on three versions of the draft and was notably the
only stakeholder, out of 23, not to provide a supportive comment regarding new whistleblower protections. Australia instead chose to warn of the onerous obligations to affect such
a program. A proposed amendment to reduce the age limit for minors under the WADC had
the Council of Europe pointing out a violation of the UN Convention on the Rights of the Child.
In response to the same provision, Australia advocated to subject all athletes at open
international events to the same anti-doping arrangements regardless of age, in the interest of
fairness.235
In December of 2018, the General Council of the UN welcomed ‘the growing attention by the
international community to exploring and leveraging the role of sport and physical activity in
the attainment of development objectives and the enjoyment of human rights.’236 The Council
went on to encourage the application of the UN Guiding Principles on Business and Human
Rights237 by those delivering major sports events.
The 2021 WADC was unanimously approved on 7 November 2019 at the World Conference on
Doping in Sport, 238 at the same event, the WADA Executive Committee approved another
pivotal document, the Athletes’ Anti-Doping Rights Act.239 While not a legal document, the
Athletes’ Anti-Doping Rights Act (‘AADR Act’) represents a large body of athletes who are
Evidence to Senate Community Affairs Legislation Committee, Parliament of Australia,
Canberra, 14 February 2020, 18 (Andrew Godkin, First Assistant Secretary, National Integrity of
Sport Unit).
232 Hunt (n 68).
233 United Nations Educational, Scientific and Cultural Organization: Sixth International
Conference of Ministers and Senior Officials Responsible for Physical Education and Sport
(MINEPS VI), UN Doc SHS/2017/5 REV (September 2017).
234 ‘The Code’ (Web Page) <https://www.wada-ama.org/en/what-we-do/the-code>; Wood
Review (n 33) 210.
235 ‘2021 Code Review’ (Collation of Comments, 17 June 2019) 121 <https://www.wadaama.org/en/resources/the-code/2021-world-anti-doping-code>.
236 UN General Assembly, 73rd sess, Agenda item 12, Resolution adopted by the General Assembly
on 3 December 2018, A/RES/73/24 (6 December 2018) 4.
237 UNGP (n 226) 6.
238 ‘2021 Code Review’, WADA (web page) <https://www.wada-ama.org/en/what-we-do/thecode/2021-code-review>.
239 WADA Athletes’ Anti-Doping Rights Act, (18 June 2020) < https://www.wadaama.org/sites/default/files/resources/files/athlete_act_en.pdf>.
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aware of, and are striving to promote and protect fundamental rights for all athletes. The
AADR Act, and its acceptance, contribute to the growing movement towards ensuring athlete
human rights are respected and protected.
The Sporting Chance Forum held by the Centre for Sport and Human Rights in November
2019 reported that athlete activism on specific issues is on the rise, along with an increasing
number of major sporting event organisers implementing the UN Guiding Principles. 240 The
Centre for Sport and Human Rights was established in 2018 for the defined purpose of
working towards a ‘world of sport that fully respects human rights.’241
As discussed in the previous chapter, the International Labour Organisation held its global
dialogue forum on decent work in the world of sport in January 2020. It produced 31 points
of consensus recognising the importance of sport and the need for workers’ rights to be
protected in this area. 242
Both domestic and international lawyers have expressed their concerns with the abrogation of
the privilege against self-incrimination which effects already over-burdened athletes. 243
Brendan Schwab, Head of the World Players Association, when discussing the issue with
journalist Tracy Holmes, said it would be ‘ironical should Australia be lagging behind the rest
of the world on fundamental athlete rights.’ 244 Schwab went on to recommend Australian
sport organisations be proactive and undertake player human rights due diligence so that
remedies could be made available for any identified risks.
Compliance with The UNESCO Convention
As contained in art 3(a) of the UNESCO Convention, the government is obliged to ‘adopt
appropriate measures . . . which are consistent with the principles of the Code.’ Article 23.2.2
of the WADC245 prohibits additional provisions that change the effect of the listed mandatory
articles, which includes art 10. Article 10246 covers sanctions on individuals, specifically arts
10.7-8247 which include the elimination or reduction of sanctions in exchange for cooperation
from an athlete. The WADC also stipulates that a consultative process lead by WADA must be
completed prior to any changes of the WADC. 248 It does not appear that the government
Centre for Sport and Human Rights, “The 2019 Sporting Chance Forum Meeting Report”
(June 2020), available at: https://www.sporthumanrights.org/en/resources/meeting-report2019-sporting-chance-forum
241 ‘Overview’ (Web Page) <https://www.sporthumanrights.org/en/about/overview>.
242 International Labour Organization: Global Dialogue Forum on Decent Work in the World of
Sport, Points of consensus, ILO Doc GDFWS/2020/7 (22 January 2020).
243 Crocker (n 24); Nikki Dryden, Submission 6 to Senate Standing Committees on Community
Affairs, Parliament of Australia, Inquiry into Australian Sports Anti-Doping Authority
Amendment (Enhancing Australia’s Anti-Doping Capability Bill 2019; 243 Law Institute Victoria,
Submission No 3 to Senate Standing Committee on Rural and Regional Affairs and Transport,
Inquiry into the Australian Sports Anti-Doping Authority Amendment Bill 2013 (21 February
2013); Commercial Bar Association of Victoria, Submission No 9 to Senate Standing Committee
on Rural and Regional Affairs and Transport, Inquiry into the Australian Sports Anti-Doping
Authority Amendment Bill 2013; Australian Athletes Alliance, Submission No 6 to Senate
Standing Committee on Rural and Regional Affairs and Transport, Inquiry into the Australian
Sports Anti-Doping Authority Amendment Bill 2013.
244 The Ticket: 9 February 2020, The Ticket (ABC NewsRadio, 8 February 2020).
<https://www.abc.net.au/radio/newsradio/podcasts/the-ticket/the-ticket:-9-february2020/11947282>.
245 WADC (n 13).
246 WADC (n 13)
247 2021 WADC (n 13).
248 Ibid 25.1.2-3.
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sought confirmation or advice as to the effect of the ASADA Amendment Act 2020 on the
principles of the WADC.
There is a comment to art 10.7.1 which reads: ‘The cooperation of Athletes, Athlete Support
Personnel and other Persons who acknowledge their mistakes and are willing to bring antidoping rule violations to light is important to clean sport.’ 249 It is unclear if coerced
cooperation by an athlete is still valued under the WADC and if it will effect the reduced
sanction amount.
Therefore, if the statutory abrogation of the privilege against self-incrimination found in the
SIA Act is deemed to change the effect of art 10,250 Australia would be in breach of art 3(a) of
the UNESCO Convention251 as the legislation would not be consistent with the principles of
the WADC. The principle of proportionality particularly, as the WADC provides benefits for
cooperation with investigations instead of requiring mandatory cooperation by athletes, thus
exemplifying the acceptable balance.
On recommendation of the WADA Compliance Review Committee (‘WADA CRC’), the WADA
Executive Committee may report any non-compliance of the WADC to the relevant body to
impose sanctions. The WADA CRC is described as an independent, non-political body
composed of compliance experts from around the world. James Wood QC, author of the Wood
Review, is currently appointed as the WADA CRC Chair.252
Addressing Threats
Sports integrity has been defined in the SIA Act as ‘the manifestation of the ethics and values
that promote community confidence in sport.’253 Threats to sports integrity include both the
manipulation of sporting competitions and the use of drugs or doping methods in sport.254
The infiltration of organised crime in sport is undisputedly a major concern worldwide,
especially into the aforementioned areas. After gaining a foothold into one area of illegality in
sport, it is understood criminal enterprises may expand their activities once further
opportunities of power or profit are identified.
While the Wood Review relied heavily on the 2013 ACC Organised Crime and Drugs in Sport
report, it is unclear if any further data was sought to confirm the relevance, or the currency,
of the data it contained. In fact, there is information available that suggests otherwise. A sixyear review of PIED cases was completed which found only 12% of cases indicated possible
links with organised crime groups.255 Workers in the healthcare sector, however, made-up
17% of the cases, which is consistent with the findings in the ACC Organised Crime and Drugs
in Sport report.256
The investigation identified doctors and other medical practitioners, such as sport scientists,
providing PIEDs to athletes. Doctors were found prescribing PIEDs and issuing scripts to
patients in false names, without a consultation or without pre-requisite tests. Concern was
also raised by the ACC regarding the use of athletes as ‘guinea pigs’ for experimental drugs
2021 WADC (n 13) 72.
Ibid.
251 UNESCO Convention (n 12).
252 Compliance Review Committee (Web page, 2020) < https://www.wada-ama.org/en/who-weare/governance/compliance-review-committee>.
253 SIA Act (n 2) s 4 (definition of ‘Sports Integrity’).
254 SIAAct (n 2) s 4 (definition of ‘Threats’).
255 Katinka van de Ven, Matthew Dunn, Kyle Mulrooney, ‘Performance and image enhancing
drug (PIED) producers and suppliers: a retrospective content analysis of PIED-provider cases in
Australia from 2010-2016’ Trends in Organised Crime (2020) 23: 143-153. 148
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and ‘off-label’ substance use. Although not all are listed on the WADA Prohibited List, some
substances not suitable for human consumption have been injected into players, putting not
only their health at risk, but also their careers. Anti-ageing clinics were highlighted in the
report as a popular location for the procurement of peptides and hormones, specifically
testosterone,257 with supplement suppliers identified as ‘a particular threat to the integrity of
sport given their ready access to professional athletes and PIEDs.’258
Even in this post-Dank era,259 exercise & sport science is still a self-regulated profession in
Australia. Penalties have however increased for persons claiming to be or acting as a
registered health practitioner.260 The maximum penalty for the offence went from $30,000,
to $60,000 or 3 years imprisonment or both.261 Exercise & Sport Science Australia (‘ESSA’)
administers the national accreditation scheme for exercise and sport science professionals,
with the Australian Sports Commission (ASC) denying funding to any organisation employing
non accredited staff.262 A memorandum of understanding between ASADA and the Australian
Health Practitioner Regulation Agency (‘AHPRA’) was announced on 14 November 2017. This
partnership opens the avenue for information gathering and sharing between SIA and the
agency responsible for regulation of the Health Practitioner Regulation National Law.263
Obtaining Information
Although increased and improved education was recommended by the Wood Review, 264
ASADA’s focus remained heavily on their ability to catch doping athletes and facilitators. Now
SIA have the power they asked for, will it be everything that was expected?
Australians value ethics, fair play and honesty in sport,265 however, doping in sport is not a
criminal offence. Any information that SIA collects may be disclosed to an entity listed in the
SIA Act,266 if it will assist the entity carry out its functions, duties or powers.267 The AFP are
listed under s 68B, which means SIA may share any relevant information it obtains with the
AFP. The Australian Criminal Intelligence Commission has stated that the scope of their
inquiries is limited to serious and organised crime, as stipulated by statute. This does not
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capture alleged breaches of the WADC.268 SIA is also limited by statute to pursue matters
relevant only to the administration of the NAD Scheme which does include breaches of the
WADC. It was announced on 1 July 2020, that SIA and ACIC have entered a formal agreement
where the two organisations will work together to protect the integrity of sport in Australia. 269
Once the relevant information is extracted from the individual, what is the plan? If intelligence
is obtained about a doctor, not acting illegally but breaching the WADC, will the investigators
send that to AHPRA in the hope that some action is taken? If a member of an organised crime
gang is interviewed as required by a disclosure notice, and they are unable to recall if they ever
sold drugs to a specific athlete, what then? The threshold contained in the SIA Regulations
for the CEO to provide issue a disclosure notice is ‘if the CEO reasonably believes that the
person has information, documents or things that may be relevant to the administration of the
NAD Scheme.’ ‘Relevant to the NAD Scheme’ is a broad scope which, it could be argued,
includes removing criminal activity from sport as a prevention measure against doping.
In addition to the possibility of false confessions,270 studies from Britain have reported that
removing the right to silence had ‘little or no apparent effect in terms of gaining the conviction
of the guilty.’271 It must also be remembered that doping cheats seem to always be one step
ahead and the use of advanced tactics in interviews, such as counter-interrogation training,
cannot be dismissed.272
How are the powers being implemented?
The Administrative Review Council (‘ARC’) produced a report after reviewing six government
agencies and their use of coercive information-gathering powers provided for them by
statute.273 The ARC recommends the application of 20 best-practice principles to encourage
fair and efficient exercise of the coercive power. Several guidelines and policies must be
considered prior to establishing operation parameters and methods.
A clear scope and threshold for the use of the power is contained in the SIA Act being that of
a reasonable belief held by SIA CEO relating to the administration of the NAD Scheme. 274 In
their current form, neither the SIA Act nor the SIA Regulations stipulate any requirements of
the officers conducting an interview. Best practice suggests only officers appropriately
trained, qualified and experienced should be eligible to exercise such power, as provided by,
and distinguished by legislation.275
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Protected Persons
The term ‘Minor’ has been removed from the 2021 WADC and replaced with a more detailed
and technical term of ‘Protected Persons’.276 This category includes not only athletes under
the age of 18 but also any athlete lacking legal capacity as considered by their relevant national
legislation. While SIA aim to protect children from abuse and provide them with safe sport,
the abrogation of their human right not to self-incrimination seems contradictory. The
Convention of the Rights of the Child277 prohibits a state party from compelling a child to give
testimony or to confess guilt if the child is alleged to have infringed the penal law.
Although the CAS does not consider age when determining if an ADRV has occurred, the
child’s age and their understanding of the matter will be considered when deciding a
sanction.278 Unfortunately, none of the WADC, WADA ISTI, SIA Act, SIA Regulations, nor
the NSO ADP provide additional protection of child rights or any parameters when
investigating or interviewing either minors or protected persons.
Strict procedures and training in this area is imperative to not only protect fundamental rights
of athletes, but also to be respectful and to build rapport between athletes and the national
anti-doping body. As suggested by Senator Richard Di Natale, in stating his objection to the
Bill, the subrogation of the right against self-incrimination could damage the relationship
between ASADA and athletes, possibly causing a disinclination of athletes to work with SIA
and be forthcoming with relevant information.279
Who Is Regulating SIA?
As SIA is now listed as an enforcement body in the Privacy Act 1988 (Cth) sub 6(1), and s 67
of the SIA Act has been added to sch 3 of the Freedom of Information Act 1982 (Cth) (‘FOI
Act’), information sharing with other enforcement bodies should increase. This provides
comfort to other agencies that confidential information shared between SIA and other listed
enforcement agencies, will remain highly protected by statute and vice versa.280 The Office of
the Australian Information Commissioner regulates adherence to both acts to ensure privacy
and information access rights are upheld.281
Although SIA is defined as an enforcement body under the Privacy Act, it must however be
noted that SIA does not fall within the remit of the Law Enforcement Integrity Commissioner
Act 2006 (Cth).282 The Australian Commission for Law Enforcement Integrity (‘ACLEI’), as a
law enforcement commission, handles complaints of corruption and other wrong-doing
within Australian law enforcement agencies. Those wishing to make a complaint against SIA
then must turn to the Commonwealth Ombudsman. The Ombudsman is equipped to receive
2021 WADC (n 13) app 1 (definition of ‘protected person’); Protected Person: An Athlete or
other natural Person who at the time of the anti-doping rule violation: (i) has not reached the age
of sixteen years; (ii) has not reached the age of eighteen years and is not included in any
Registered Testing Pool and has never competed in any International Event in an open category;
or (iii) for reasons other than age has been determined to lack legal capacity under applicable
national legislation.
277 Convention on the Rights of the Child, opened for signature 20 November 1989, (entered into
force 2 September 1990) art 40(b)(iv).
278 Sesil Karatancheva v International Tennis Federation, 3 July 2006 (Court of Arbitration for
Sport Case No CAS 2006/A/1032, [141]-[5]; S v FINA 15 July 2005 (Court of Arbitration for
Sport, Case No CAS 2005/A/830) [35].
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complaints about the actions and decisions of Australian Government agencies and to help
those effected to find a solution.283
The Australian Government Investigations Standards (‘AGIS’), 284 contain the minimum
standards for investigations conducted by Australian Government agencies. The document
includes both requirements and suggestions, such as cl 4.4 where it is stated that agencies
must have a written procedure for using any coercive powers during investigations. The
contents of the procedure are then suggested. While relevant training and qualifications are
required of investigations staff, it is merely a request that obtaining information from
witnesses be done in accordance with the associated principles.285
It has been argued that ASADA has previously acted beyond its power by enforcing the
inclusion of the clause abrogating the privilege against self-incrimination in NSO ADPs.286 The
Australian Constitution requires all Commonwealth agencies and public officers to respect
the limits of power imposed by statue. It is unclear how ASADA was allowed to circumvent its
own limit of power, as determined by parliament, without any comment from the AttorneyGeneral’s department. The fact that a government agency was able to behave in such a way
for over five years, is a major cause of concern for the future.
Will there be an effective mechanism of accountability for SIA when exercising its coercive
power?
Effect Of Anti-Doping Investigations On Athletes
Athletes are humans first and competitors second.287 Many elite athletes are employees,288
some are underpaid employees, 289 but being an athlete is their full time job. Professional
athletes are, however, in a special category of employees. They don’t work nine-to-five, they
don’t get weekends off, travel is required, and their private life is barely private at all. They
provide entertainment to sometimes millions of spectators at a time, and consequentially
become household names and familiar faces. Some accept the duties of being a public figure
willingly, others prefer partying, and some just can’t bear it all.290 The reality is, to keep their
‘How we can help’ Australian Government Agencies and Services (Web Page) <
https://www.ombudsman.gov.au/How-we-can-help/australian-government-agencies-andservices>.
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Sport (Web Page) < https://www.beyondblue.org.au/personal-best/pillar/in-focus/sport-andmental-health>.
288 Buckley v Tutty (1971) 125 CLR 353; Commissioner of Taxation v Stone (2005) 222 CLR 289;
McCracken v Melbourne Storm Rugby League Football Club [2005] NSWSC 107, [1], [43].
289 Global Athlete, ‘2020 Survey Results’ (Report, 24 February 2020) 8.
290 See Carrie Battan, ‘Lebron James’s “The Shop” Reinvigorates the Celebrity Interview’, (Web
Page, 22 December 2018) < https://www.newyorker.com/culture/culture-desk/lebron-jamessthe-shop-reinvigorates-the-celebrity-interview> cf J R Moehringer, ‘Kevin Durant's New
Headspace; The Nets New Star Is Focused On His Recovery And Elated To Be Coming To
Brooklyn—So Can Everyone Stop Worrying About Whether Or Not He's Happy? "We Talk About
283

Canberra Law Review (2021) 18(1)

146

job, athletes must comply with strict codes of conduct, anti-doping policies and other rules
stipulated by their club, NSO and International Federations.
Athletes in a registered testing pool, 291 generally national-level athletes, have additional
provisions to adhere to. Reporting their whereabouts, up to three months in advance, is
required including the nomination of one 60 minute window per day where the athlete will be
available at a specified location for testing.292 Once the athlete is notified of being selected for
testing, they are them obliged to submit to the doping control process as conducted by a doping
control officer or chaperone. The doping control process involves giving a blood sample
and/or providing a urine sample while witnessed by a doping control officer or chaperone, to
ensure the integrity and gravity of the specimen.
Should an athlete be advised of a possible ADRV, they can accept the consequences, or they
may dispute the assertion. Once the anti-doping organisation has proven the athlete has
committed the ADRV to a comfortable satisfaction, the burden then shifts to the athlete to
prove, on a balance of probability, that the ADRV has not occurred. 293 However, for violation
of anti-doping rule 2.1 presence of a prohibited substance, 2.2 use or attempted use of a
prohibited substance, or 2.6 possession of a prohibited substance, strict liability will apply and
an athlete will record an ADRV.294 If it can established that there was no fault, no significant
fault or negligence of the athlete, sanctions may be eliminated or reduced in certain
circumstances.295
The dispute of an ADRV by an athlete can be a long, emotional and arduous journey that
usually plays out in the public domain. One athlete has questioned if it’s all worth it. Paul
Gallen, former NRL player of the Cronulla Sharks, shared the devastating effect an ASADA
investigation had on him in his autobiography, Heart and Soul:
Indeed, had I known – way back when I signed my first contract with Cronulla as a
teenager-of the mental and physical anguish that would begin in 2011 and culminate
in 2014 with our ASADA ban, I doubt I would have ever committed to chasing an NRL
career. The pain would not have been worth the pursuit. I have come a long way
since 2011. But I will never overcome the mental and emotional torment I endured
during the eighteen-month period of the ASADA investigation and its consequences.
Sixteen members of the Cronulla Sharks playing group were breached by ASADA
after they determined-according to their official records-that we ‘may have used a
prohibited substance between around March and April 2011.296

Shayna Jack, Australian Commonwealth Games gold medal winner, announced her failed
doping test on 27 July 2019.297 Jack is currently serving a four-year ban298 but has an appeal
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hearing at the CAS299 where, it appears, a case of contamination may be argued.300 Since the
news of her failed drug test broke, Jack has been the target of online bullying, 301 intense media
scrutiny and most recently, an attempted extortion. 302 This experience has impacted Jack
greatly as she has shared her struggles online,303 where she also commented: ‘there are many
aspects of the anti-doping system that are seriously flawed but possibly the worst element is
the presumption of guilt that one has to bear.’304
It could be disputed that catching doping athletes is currently the top priority of Australia’s
NADO. It shouldn’t be. The WADC, to which the NADO must abide, specifically states its
purpose is ‘to protect the Athletes’ fundamental right to participate in doping-free sport and
thus promote health, fairness and equality for Athletes worldwide.’ 305 Jack Anderson,
Professor of Law at The University of Melbourne and Member of the CAS, 306 has confirmed
the protection of the rights of clean athletes must come before catching cheats.307
As pointed out by human rights lawyer and two-time Olympian, Nikki Dryden,308 an athlete
will incur substantial legal fees to dispute an ADRV whether they are clean or dirty. 309 The
process is extensive and specific to sport. Therefore, not only will athletes lose most, if not all
their income, but at the same time, they will also be amassing costs to prove their innocence.
Where is the line drawn? Where exactly is the correct balance between protecting clean
athletes and catching the dirty ones? These athletes are devoting their lives to sport only to be
let down by the very institution that should be protecting them.
VI Conclusion
Starting with the submissions to the 2013 Bill, then Crocker’s paper addressing the ADPs in
2015, the abrogation of the privilege against self-incrimination has been frequently and
strongly objected to. It may be the case that the abrogation continues to be objected to, by
athletes and third parties alike. Due to the lack of information or assistance provided by
SIA,310 it is hard to predict how the agency will exercise the coercive powers and if it will be in
accordance with the appropriate parameters.
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While the Wood Review was imperative to the Government’s National Sports Plan, it failed to
recommend an approach consistent with current global values supporting athlete rights. The
Wood Review relied on what could be described as outdated data to support the removal of
fundamental human rights. The biggest concern was the omission of the origin of the clause
contained in each NSO’ ASADA approved ADP, which requires each athlete to fully cooperate
with any ASADA investigation. Instead, the Wood Review recommended the enactment of the
clause originally refused by Parliament.
It is understandable, even admirable, that Australia does not want to merely meet its
obligations under the WADC but wants to go above and beyond to eliminate doping from
sport. The investigation and prosecution of criminal offences by SIA, however, is not granted
by the SIA Act. The focus of Australia’s NADO should be directed on protecting the rights of
clean athletes in accordance with the WADC. While catching doping cheats may fall within
the wide ambit of prevention, respect of human rights must come first.
Whether by choice, or oversight, Australia is now straying away from collective global values.
Numerous events regarding the promotion and protection of human rights in sports are
detailed in chapter 5 and includes the 2021 WADC drafting, MINEPS VI Final Report, meeting
of the General Council of the UN, the Sporting Chance Forum and the ILO Global dialogue
forum on decent work in the world of sport. After review and understanding of the content, it
is almost unfathomable as to how the amendment has been justified.
It remains to be seen whether athletes will be impacted by the statutory abrogation of the
privilege against self-incrimination and whether SIA will live up to its mandate. In order to
maintain Australia's perceived position as the leading NADO and 'sport integrity' body in the
world, it is hoped that this power will be reserved for only the most egregious cases, and not
used against athlete and athlete support persons whose power in this equation is already
extremely low.
***

Canberra Law Review (2021) 18(1)

149

