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I ntroducti on

‘Pardon’ is generally regarded in contenporary |egal and
crimnological literature as a sonmewhat peripheral aspect of
crimnal justice. The nost careful recent American scholars
make cogent argunents for rationalizing and curbing pardons,
making themfit into a retributive and equitable system of
distributing justice to offenders (Mirphy & Hanpton 1988;

Moore 1989). ‘Pardon’” is conceived narrowy by these
authors to refer to the actions of the executive in
nodi fying or overturning judicial decisions. In their view,

pardon shoul d be used rarely and only to redress nanifestly
unj ust verdicts or outconmes. Anything further than such
techni cal corrections would constitute constitutiona

i mpropriety: one branch of governnent dabbling in the proper
sphere of another.

Thi s paper proposes a different approach, drawi ng nostly on
Eur opean sources. It argues that pardon, clenmency and

forgi veness — |like punishnent -- are found right throughout
the crimnal justice system not just with one branch of
governnent. Puni shment and pardon are intinmate partners in
the exercise of state authority over the bodies of subjects
and citizens. The policy issue that arises is howto

di stribute the powers to punish or pardon npst
appropriately between juries, judges, constitutional courts,
| egi sl atures and the executi ve. Prosecutors sonetines
deci de not to prosecute (or to reduce charges), juries not
infrequently acquit defendants despite strong evi dence

agai nst them and judges in many cases mnimze punitiveness
i n inposing sentence. Meanwhile Parlianents decrimnalize
of fenses such as public drunkenness or honpsexual



activities, while constitutional courts may overturn harsh
| aws or punitive executive actions.

Focusing narrowWy on executive pardons of individuals also
m sses part of the crucial political significance of such
acts (Muyot 1994). Pardons, |ike punishnents, may play an
inmportant role in asserting the power of the sovereign (or
the people), reaffirmng the violent basis of the social
contract and rem nding us of the fragility of the social
order (Garapon, 1997). By depriving the subject of

liberty, property or even life, the state shows the
violence inplicit inits exercise of power. By providing
forgi veness, the state shows both its strength and its
weakness: its authority extends to noderating or preventing
vi ol ence, but its own survival depends in part on the

sel ective withholding of force rather than its routine

depl oynent. Ammesties in particular, as Miuyot points out,
have very little to do with providing individual justice and
much to do with restoring political order.

Li ke puni shnent, pardon, nercy and forgiveness tap into the
vi sceral, sublimnal and non-rational side of public policy.
They provi de ways of responding to popul ar sentinents (such
as synpathy for those guilty of infanticide), recognizing
political injustices (such as invasion and its consequences
for indigenous peoples) and re-affirm ng fundanental soci al
val ues of tolerance and co-exi stence. Just as noral outrage
finds its outlet in punishnment, so conpassion finds its
expression in pardon.

It may be possible to donesticate pardon, just as sentencing
gui del i nes appeared to have curbed judicial discretion. But
t he one-di nensional justice that results may ignore the
deeper synbolic purposes of punishnent and pardon, and the
pervasi veness of both di nensions of justice throughout the

crimnal justice system This point can best be illustrated
by way of a story of two apparently simlar nmurder trials in
France and Canada, illustrating two constitutional settings

of pardon. But first a general historical overview and sone
definitions.

Pardons and punishnent: a brief history



The linking of punishnment and pardon are at |east as old as
the Code of Hammurabi, where the prescription of harsh
penal ti es was bal anced by rules to Iimt vengeance and
specify mtigating circunstances (King 2000). Royal
authority to take |ife was matched by executive prerogatives
to exercise nercy (Rol ph, 1978). Mst fanously, the
execution of Jesus was acconpani ed by executive clenmency for
Barrabas. In Roman tines the Triunph gave the returning war
hero the status of Dictator for a day, with a right both to
sl aught er war captives and to pardon them Coronations and
nati onal holidays provided suitable occasions for nonarchs
to proclaimtheir generosity (Rolph 1978). The two sides of
justice were displayed nost clearly in the extensive use of
amesties by Han enperors in China (MKnight 1981). ‘G eat
acts of grace’ were used regularly to clear the dockets of
the over-stretched | egal system sonetinmes tinmed to coincide
with particular astrol ogi cal events. Additional *special
amesties’ were used to get workforces for drought relief or
provide soldiers. ‘The ruler’, MKnight points out, ‘held
two handl es, rewards and puni shnent, the power to cl eanse or
to chastise. He could not hope to govern well wthout

enpl oyi ng both.’ (119).

One contenporary understanding of pardon is that it is an
executive intervention to thwart justice. This is the view
of those who regard presidential pardons as unfortunate
interference in the business of the judicial arm of
governnent. It was also the view of the French

revol utionari es who abolished executive cl enency altogether
as part of a dismantling of the ancien régine. Royal

cl emency had worked in a capricious and arbitrary way,
privileging the aristocracy and inposing suffering on the
rest of the population. The new witten codes would all ow
t he sovereign people through their legislative
representatives to fix clear and consistent penalties. This
rational rul ebook, that becane the Napol eoni ¢ Code, woul d
transform judges from agents of royal despotismto
bureaucrats applying rules in a consistent and transparent
way.

The abolition of executive clenency did not |ast |ong, as
the new First Consul began to re-gather sonme of the old
royal powers in his nove towards an inperial role. However,
nore inportantly, the separation of powers that had been

I ntroduced as part of the Revolution had al so divided up the
royal powers of pardon. The new judicial borrow ng from
Engl and, the jury, allowed the sovereign people to exercise



di rect denocracy as part of the judicial arm of governnent.
In the early days, this nostly consisted of deciding who to
send to the guillotine. But increasingly the role of the
jury was to deci de when nercy should be exercised. Guel’s
classic history of the French jury is titled sinply Pardons
et Chatinents, forgiveness/pardon and puni shnent (1991).
Juries were the sovereign power in relation to acquittal,

| ater determ ning which mtigating or aggravating factors
were present, and later still (after 1941) ruling on

penal ty.

Were juries particularly indulgent with of fenders charged
with infanticide, abortion, or crimes of passion?
Prosecutors certainly felt this was the case. One inportant
consequence of the perceived tendency of juries to acquit so
many defendants was the correctionalisation of justice,
reduci ng the charges to the I ess serious matters heard in
correctional courts by judges wi thout juries. Sonetines
this was done by the prosecutors, part of the executive
branch of governnent. Sonetines it involved the |egislature
changing the definitions of offences or penalty ranges to
facilitate this process. But for serious cases, particularly
nmur der or other major crinmes against the person, the jury
had responsibility.

In a sense the institution of the jury was the conplete
opposite of the rationality inplicit in the Code Civile. It
was based on the feelings of |lay people, on their intine
convictions, their gut feelings, not on the dispassionate
reasoni ng of professionals. The courtroom encounter
therefore represented the contest between two sources of
authority, the legislature represented by the witten code

| aid down by the Assenbly, and the judiciary represented (at
|l east in part) by the jury (Taylor, 1996). Both, it should
be noted, derived their legitimcy from popular authority.
One exenplified representative authority, the other direct
denocr acy.

This story of curbing of executive pardoning powers has a
parallel in the Comon Law world. Danby, the chief mnister
of Charles Il, was about to be inpeached by Parlianment, but
the king stepped in with a royal pardon (Rol ph, 21). As
part of the establishment of constitutional nonarchy that
followed the departure of the Stuarts, it was prescribed
that the royal pardon could never again be used to bl ock

i mpeachment (Kobil 587). By 1830 it was clear that the king
had | ost the rest of his pardoning power. In that year



George |V ordered the Lord-Lieutenant to commute a death
sentence, perhaps responding to a request fromone of his

m stresses (Rol ph, 28). Peel, the Hone Secretary, after
consulting with Wellington, the Prime Mnister, refused.
After that it was the elected representatives of the people
t hat managed the royal prerogative. Even then pardon was to
be given only for |egal reasons, such as an unsafe verdict
(Rol ph, 29). This practice of ‘royal’ pardons exercised by
officials was transferred to the colonies, including New
Zeal and (Burnett, 1977) and Canada (Strange, 1996).

The United States, in devel oping a system of government with
popul ar accountability for both the executive and

| egi slature, could re-think the powers accorded each sphere.
So the President was given far nore extensive powers to
pardon than the British nonarch had generally enjoyed, while
the Congress acquired w despread powers to grant ammesties.
Li ncol n nade extensive use of this power, once dispatching a
rider to halt a mlitary execution with the handwitten
nessage, ‘Colonel Mulligan — if you haven’t shot Barney D. -
yet — don’t. A Lincoln (dark 1917). Al but two states
gave sone pardoning powers to their governors, but nost of
themwere nore limted than the federal powers (Rol ph 115).

Former California Governor Pat Brown (as recounted by Kobil)
reported the political context of one unsuccessful applicant
(Kobil 1991, 608). The case involved the killer of a six-
year-old girl. Brown was convi nced that the condemed
murderer was nentally defective because of an injury he had
suffered as a child. He believed that executing this
crimnal would anbunt to an act of societal vengeance rather
than justice. However, while he was deciding whether to
commute the sentence to |ife inprisonnment, Brown |earned
that a legislator with the swing vote on an inportant piece
of legislation for mgrant workers was strongly in favor of
the execution and would withhold his support if Brown
granted cl enency. The conmutation was deni ed.

The real growth in executive involvenent in nanagi hg nercy
inthe U S was not after sentence; it was in prosecutorial
deci sions, made in the context of plea bargains and

mandat ory sentenci ng.

Meanwhile juries in the Common Law worl d devel oped in
parallel to French juries, with juries considered overly
synpathetic to defendants being replaced by judge-only



courts, or in England and Wal es and the col onies, by |ay
magi strates. \What was di fferent about the French jury
system after 1941 was its authority to evaluate |evel of

cul pability, consider aspects of mtigation and aggravati on,
and det erm ne sentence. The *cl emency novenent’ in North
America, protecting the interests of wonmen who had killed
battering husbands, argue for juries to provide clenency
through nullification (Ayyildiz 1995). For the nost part
(and this leads onto the |later conparison) Common Law juries
did not have the broad responsibility of French juries, and
the opportunity to craft sentences to the situation

Defining the terns

The terns ‘forgiveness’, ‘pardon’, ‘nercy, ‘clenmency’,
‘“indemmity’ and ‘ammesty’ provide a fluid and |argely
over|l apping set of terns to mark out an approach to
transgressi on or deviance that stays the hand of
vengeance.

A suspect could be declared i mmune from prosecution for
certain of fences, before guilt was fornally established.
Such a ‘pardon’ was granted to fornmer U S. President N xon
by his successor (Sirica, 1979), while at |east 16
‘ammesties’ were offered Filipinos who had taken up arns
agai nst their governnents since the | ast days of Spanish
rule (Muyot 16). The South African Truth and Reconciliation
Conmi ssion offered an ‘ammesty’ to those who were found to
have provi ded a conplete and truthful account of their

i nvol venent in political violence in the apartheid years
(Tutu 1999), while in several Latin Anerican countries,
ammesty was one of the procedures used to allow mlitary
rulers to evade justice, at least for a while (M now 1998).
A classical definition of ammesty sees it as ‘a sovereign
act of forgiveness’ for past crines (Black 1991), though
sonme reserve the word ‘forgiveness’ for a personal act of
reconciliation that only the victimcan provide, in which
hostility is set aside (Wesenthal, 1997).

In nineteenth century Anerica, presidential pardons were

al nrost routine for federal prisoners: in 1869, Moore
reveals, there were ‘64 acts of pardon for every 100 federal
prisoners’ (More, 53). Prison ‘ammesties’ are regular
features in many countries for certain categories of

of fenders in Turkey, Thailand and the Philippines (Miyot
1994). @un ‘ammesties’ have been used in Australia to



reduce the nunber of high-powered weapons in the conmunity,
while inmmgration ‘amesties’ have been used by several
nations to regularize the status of illegal inmgrants
(Storer and Faul kner, 1977). ‘“Indemities’ from
prosecuti on may be used to all ow sone suspects to testify
agai nst others, while one of the first acts of Charles Il on
the restoration of the nonarchy in 1660 was to declare a
‘free and general pardon, indenpnity and oblivion (12
Car.11.c.11.)

Pardons were not always ‘free’. Charles Il hinself
sonmetimes sold pardons for two shillings (Hewitt, 1978).
Papal indul gences and letters of rem ssion were other fanous
revenue- generati ng neasures; the one attacked by Luther and
his Refornmers, the other by |eaders of the Enlightennent.
Pardon brokers were active in the Lincoln Wite House
organi zi ng pardons for former Confederate synpathizers,
getting paid up to $300 for a successful pardon (Dorris
147). J. C. Walton sold hundreds of pardons during his term
as Governor of Oklahoma (Kobil 607). Two British nurses
facing flogging or beheading for nmurder in Saudi Arabia had
their fate linked to negotiations over blood noney to be
paid to relatives of the victim (O Donnell, 1999).

‘“Mercy killing and the conpassionate jury: a conparison of
two trials
Two rather simlar trials, one on the Cote-d Arnmor in
France, the other in Battleford, Saskatchewan, dealt wth
‘mercy’ in a double sense. They involved reportedly Ioving
parents ending the suffering of severely disabled children

-- called “nercy killings -- and courts being asked to show
clemency to the perpetrators of these acts. Yet the cases
produced radically different outconmes, illustrating quite

di fferent constitutional arrangenents for the exercise of
par don.

Anne Pasqui ou had three children (Le Monde, 5 March 2001;

I nternet Revue de Presse, 5 March 2001). One of them
Pierre, aged 10, had a particularly severe formof autism
he required constant supervision as his condition continued
to worsen. So she took himto the end of a pier one w nter
norni ng and pushed himinto the water. A three-day trial
took place before a jury at the local cour d assises. In
his final address to the jury, Madanme Pasqui ou’ s advocate
denounced the failure of French society to provide
adequately for parents with children like Pierre. The



prosecutor, part of the executive arm of governnent,
acknow edged that the defendant was ‘driven by |ove' , but
urged the jury to convict her to avoid the inpression that
‘death should be preferred to |ife’. The penalty, he

subm tted, should be sufficient to enphasize society’s

di sapproval of nurder, while reflecting goodwi || and nercy
to the defendant. He suggested a suspended sentence m ght
be accept abl e.

The jury — nine citizens selected randomy, the presiding
judge and two assistant judges — retired to work out
decisions for all the issues of the case — guilt, level of
cul pability, aspects of mitigation or aggravation, and
sentence. They returned with a verdict of guilty, and a
sentence of three years prison, wholly suspended. The

presi ding judge turned to the accused. The court, he
reported, did not have the power to forgive her (pardonner),
but she could put her life back together again only if she
began by forgiving herself. The jury exercised its
sovereign authority to inpose punishnent on a fellow citizen
by crafting a sentence that conbined a strong synbolic
statenent about the value of life with an avoi dance of
future pain. Pardon was requested, clenmency was given,
forgi veness was foreshadowed. A statenment was made, but
it was made through ritual and | anguage, rather than on the
body of the offender.

The Canadi an case involved Robert Latiner, whose 12 year old
daughter, Tracy, had a severe form of cerebral palsy
(Suprene Court of Canada, 2001). She was quadri pl egi c,
could not walk, talk or feed herself, was in constant pain
and was subjected to repeated surgical interventions. Wen
yet anot her operation (considered by M Latiner and his wife
as mutilation) was planned, he placed Tracy in the cab of
hi s Chevy truck and connected a hose fromthe exhaust to the
cab. He had confessed the deed to the police and re-enacted
it, so there was no question it net the formal criteria for
nmurder — deliberate killing of another, with at |east sone
evi dence of planning. The Canadi an Parlianent had deci ded
that nmurder should carry a nandatory |life sentence. The
jury at his 1994 trial duly found he was guilty of second
degree nmurder and the judge passed the required life
sentence, with parole possible after 10 years. The verdi ct
was overturned in 1996 by the Suprenme Court when it was
found that the police had tanpered with the jury. At the
second trial in 1997, the jury again convicted, but the

j udge sought their advice on sentence. They recomended one



year prison and an additional year honme detention. The
judge inposed that sentence, using the protection offered by
the Charter of Rights and Freedons agai nst ‘cruel and
unusual puni shnent.’

The nine year ordeal made its way up again to the Suprene
Court, which in January 2001 decided to re-inpose the
mandatory |life sentence, saying it was not grossly

di sproportionate to the offence. The court commented that it
was not for it to ‘comment on the wi sdom of Parlianment with
respect to the gravity of various offences and the range of
penal ti es which may be inposed” (77). Further while the
court recognized that M. Latinmer had undergone seven years
of legal action involving ‘publicity and consequential agony
for himand his famly’, the court could provide no redress
for that agony. The answer had to cone fromthe executive:
‘“the royal prerogative of nercy’ they concluded was ‘the
only potential renedy’ (89) for people in M. Latiner’s
situation. This was a rather holl ow suggestion: rem ssions
of sentence were not avail able under the royal prerogative
where this would nerely substitute ‘the discretion of the
CGovernor Ceneral, or the Governor in Council, for that of
the courts’.

But the courts, the Suprenme Court ruled, did not have

di scretion anyway in this situation. The policy manual for
the use of pardons goes on that ‘there nust exist clear and
strong evidence of an error in |law, of excessive hardship
and/ or inequity, beyond that which could have been foreseen
at the tinme of the conviction and sentencing (National
Parol e Board, s. 4). The hardship and inequity had been
identified at the tine of original sentence, which was why
t he mandat ory sentence had not been passed at the tine of
trial. Wthin a US. constitutional framework, with equally
bal anced branches of governnent, this m ght appear to be the
Suprenme Court taking a conservative stance, refusing to
exam ne whether the legislature had erred. Wthin a
Westminster-style system this was nerely the court

recogni zing the traditional suprenmacy of Parlianent;
‘separation of powers’ sinply neans preserving the

i ndependence of the judiciary not assigning themthe sane
authority as Parlianment. The reference to the Charter (as
to the European Convention of Human Rights in Britain or

ot her signatory countries) illustrates however the way
Parlianmentary sovereignty was increasingly beconi ng open to
chal | enge.



Wil e these two cases cannot be considered ‘typical’ of
murder trials, let alone the style of justice, in the two
jurisdictions, they do illustrate nicely different
constitutional opportunities for pardon in the two systens.
In the French case, full authority is exercised by the
soverei gn peopl e, exercising direct denocracy, sitting in
judgnment on the life and liberty of a fellow citizen. The
jury is entrusted with power to weigh up all the evidence
about social conditions, mtigating circunstances, extent of
cul pability, and then to determ ne sentence. Pardon was in
the gift of the citizens acting through the institution of
the jury. The institution closest to the evidence and the
parties, and in the best position to forman intine
conviction, was given the task of making that deci sion.

Executive cl enmency had been available in France in the | ast
resort, and was extensively used in the post-war years.

I ndeed one of the reasons the guillotine had been aboli shed
was that juries were passing too nany death penalti es,

al t hough the | ong canpaign of civil liberties group also

hel ped (Badi nter, 2000). An appeal system was al so

i ntroduced agai nst the decision of a jury in 2001, but to a
12-person jury (plus three judges) rather than the normal 9-
person jury. Despite these controls, the jury was
neverthel ess was able to nmake authoritative decisions on the
exerci se of nercy.

In the Canadi an case, the conclusions of the jury in the
second trial was not dissimlar to that of the French
trial. A relatively mnor sentence should be inposed, they
believed, certainly far |less than the mandatory m ni mrum
Their view was shared by the other independent person who
had heard the evidence and was formally required to pass
sentence, the judge. The difference between the two cases
lay in the lack of authority given the jury (and i ndeed the
judge) to weigh up and settle the issues. The identity of
the killer was not an issue, but was the death (to use the
Canadi an sentenci ng judge’ s words) a ‘conpassionate

hom cide’, and if so, what sentence would be appropriate in
the circunstances? The jury were not enpowered to decide
this; they were told only to deternmine guilt or innocence,
in other words ignore the only natter that was really at

I ssue. So the choice for themwas to nullify, by ignoring

t he overwhel m ng evi dence of the defendant’s guilt, or

convi ct, producing what in their view would be a grave

m scarriage of justice. Despite the attenpt of the judge to
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produce a creative solution by relying on Charter rights,
the Suprene Court ruled that neither the judge nor the jury
had the power to make the rel evant decisions about M.
Latiner’s future. The decision had already been nade, in
1976, by Parliament, as part of a deal to abolish the death
penal ty.

Concl usi ons

Par doni ng was the prerogative of the executive before the
days of constitutional government, but so too was appointing
and controlling the judiciary, and frequently summoni ng and
di smssing |legislative bodies. Wth a separation of powers
canme the possibility of providing an i ndependent source of
authority that could nmake its own decisions about the life
and liberties of individuals. One key judicial decision is
exercising clenency. Yet in many situations, the executive
still clings to this apparently judicial power. Mbst
coment at ors see better regulation of this power as the nost
appropriate policy option. This paper suggests that a
greater sharing of that power is another option to be
consi der ed.

The difference illustrated in the case conparison invol ved
the power of the jury to nake bindi ng adjudications on
sentence. But it raises the nore fundanmental constitutiona
question of where pardon should be exercised. The first
option (as in the Cote d’Arnor) is to | eave the decision
about penalty and pardon in the hands of those who live in
the community, hear the evidence, see the faces and gestures
of wi tnesses, and hear both sides of the argunent. The
second option is to have clear witten guidelines prescribed
by the | egislature, whether in the formof the Napol eonic
Code or sentencing rules. This would ensure consistency and
fairness between cases. The third option (to correct the
defects of the second) is to rely on executive clenency to
overturn unduly excessive sentences. So the issue cones
down to the extent and form of popul ar sovereignty in the
justice process. |Is direct denocracy (in the jury) the best
way of achieving a just outcone in a crimnal matter, is it
fairer to rely on representative denocracy (through the
Parlianment), and what role should the executive play in
regul ating the actions of the other two branches of

gover nnment ?

France, at least for mgjor crimnal trials, has selected the
direct denocracy route. This follows what Nils Christie
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refers to as local, intimate justice, in which punishnent -
and pardon --is ‘applied between equals standing close to
one another’ (1981, 104). The Conmon Law world, on the other
hand, has tended to choose the practices of ‘distant
denocracy’ run by representatives, either in the | egislature
or the executive. Wi chever approach is preferred, it is
important to recogni ze the choices that are nade in |ocating
powers of pardon in the hands of presidents, parlianments or
juries.
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