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Preface

This paper is part of a major project – Corporate Governance in the Public Sector: An Evaluation of its Tensions, Gaps and Potential. The project will provide the first comprehensive theoretical and empirical work on corporate governance in the Commonwealth public sector. It has been designed to enhance communication and participation in governance across government, industry, and the community by improving corporate governance literacy and making information publicly available.

The project is a collaborative venture between three University of Canberra research centres; Macquarie University; and key governmental and industry partners including the Commonwealth Department of Finance and Administration, the Australian National Audit Office, Deloitte Touche Tohmatsu, CPA Australia, and Minter Ellison Lawyers. 

This paper is the fourth in a series that will be produced by researchers and industry partners involved in the project. The aim of the series is to identify and explore key emerging public sector governance issues and encourage wider discussion and activity.

The series has been designed for public sector practitioners and corporate governance ‘enthusiasts’ across the public and private sectors. All papers will be broadly distributed and will be available online at:

www.canberra.edu.au/corpgov-aps/.

Acknowledgements
I am most grateful for the assistance provided by Mr Marc Mowbray-d’Arbela, Mr Shane Bennett and Ms Sam Godwin (then) of the Department of Finance and Administration, and Mr Matthew Brine in the finalisation of this paper. 

In addition I am grateful for comments provided by Principal Investigators on the ARC Project and also Industry Partners and others from the University of Canberra who attended a Workshop on a draft version of this paper:

Professor John Halligan – University of Canberra
Professor Bryan Horrigan – Macquarie University

Professor Meredith Edwards – University of Canberra
Mr Geoff Nicoll – University of Canberra

Professor Roger Wettenhall – University of Canberra

Mr Geoff Hine – CPA Australia
Mr Andrew Morris – Australian National Audit Office
Mr Rory O’Connor – Deloitte Touche Tohmatsu

Finally I also wish to acknowledge the careful editing of the paper by Ms Chris Tabart, Senior Research Officer with the project.

The opinions expressed in this paper are those of the author and do not necessarily represent the views of the Department of Finance and Administration.

The public sector corporate governance project is funded by the Australian Research Council, with financial and in-kind assistance from Industry Partners: the Commonwealth Department of Finance and Administration, the Australian National Audit Office, Deloitte Touche Tohmatsu, CPA Australia, and Minter Ellison Lawyers.  Sponsorship monies have also been provided to the Project from the Australian Public Service Commission.  

Corporate Governance in the Public Sector: An Evaluation of its Tensions, Gaps and Potential

University of Canberra

For more information please contact:

Roberta Dowd, Project Administrator 

Ph: 02 6201 5960, email: Roberta.Dowd@canberra.edu.au
www.canberra.edu.au/corpgov-aps/
TABLE OF CONTENTS


1INTRODUCTION


1Corporate governance in the private and public sectors


2PART I: THE PRIVATE SECTOR


2ASIC v Rich: Background


2The traditional role of the Chair at common law


4The changing role of the Chair at common law


6The significance of ‘contemporary community expectations’


9Issues surrounding executive Chairs


12The Chair as ‘corporate fulcrum’


12The role of the Chair under the Corporations Act


14PART II: THE PUBLIC SECTOR


14The role of the Chair in the Australian Government context


19Remuneration


19Other jurisdictions


21CONCLUSIONS


23Bibliography




INTRODUCTION

The Chair of a board of directors might be thought to be central to a sound system of corporate governance; however, until lately, the role of the Chair in corporate governance has largely avoided judicial attention in Australia.  In the private sector, the role of the Chair has been subject to increasing scrutiny in recent years with decisions in relation to the Chairs of One.Tel, NRMA, and HIH, and the release of a range of standards and codes of conduct. During the same period, the Commonwealth public sector has seen the release of the Review of the Corporate Governance of Statutory Authorities and Office Holders (Uhrig Report)
 conducted by Mr John Uhrig AC, and other reports on public sector governance published in Australia and overseas. The judicial decisions, policy reports and various codes of conduct that have been developed have helped explain the Chair’s role in conducting board meetings and in facilitating the flow of information and discussion. The discourse also assists in developing the Chair’s role in a range of other areas, such as ensuring the effective operation of the board, communicating with and reporting to relevant stakeholders, reviewing board and organisational performance, and inducting and supporting board members. This paper reviews those developments. 

Given the central role played by the Chair in the governance of private and public sector corporations, many commentators have welcomed these developments as timely. Private sector developments acknowledging the Chair’s role and responsibilities to include acting as spokesperson for the corporation, acting as interface between the board, management and external stakeholders, and acting as board ‘leader’ are also considered by commentators to contain valuable lessons for the public sector.

Corporate governance in the private and public sectors 

In placing the role of the Chair into its proper context in the governance of a corporation, it is useful to examine definitions of ‘corporate governance’. The Uhrig Report defined corporate governance as encompassing the arrangements by which owners, or their representatives, delegate and limit power to enhance the entity’s prospects for long-term success.
 Complementing the Uhrig Report, the policy document issued by the Commonwealth Department of Finance and Administration (Finance), Governance Arrangements for Australian Government Bodies August 2005, notes in its foreword that good governance helps bodies to implement government policies, deliver services well, meet their organisational goals and achieve sustainable outcomes.
 Note also the Australian National Audit Office’s useful definition: “Corporate governance refers to the processes by which organisations are directed, controlled and held to account. It encompasses authority, accountability, stewardship, leadership, direction and control exercised in the organisation.”

The public sector definition used by the Uhrig Report does not vary significantly from definitions used in the private sector context. In the HIH Royal Commission report, Justice Owen defined corporate governance as “the framework of rules, relationships, systems and processes within and by which authority is exercised and controlled in corporations.” The rules include legislation, common law and internal company rules. Relationships referred to include those between shareholders and directors, between directors and management, and between the company and regulators and other external stakeholders. The systems may be formal or informal, and include performance standards and reporting and accountability mechanisms.
 One possible lesson from the decision of Australian Securities and Investments Commission v Rich and Others (ASIC v Rich)
 is that, in defining the governance of a particular corporation, consideration should be given to codes of conduct and the structure of the board and the company as a whole.

PART I: THE PRIVATE SECTOR

ASIC v Rich: Background

This 2003 decision involved One.Tel, a listed company that was placed into liquidation in 2001. ASIC (the Australian Securities and Investment Commission) commenced actions against One.Tel’s three executive directors and the non-executive Chair, Mr John Greaves, for breaches of their statutory duty of care and diligence.
 Mr Greaves was a chartered accountant with substantial commercial experience and had additional responsibilities as the Chair of the company’s Finance and Audit Committee. Mr Greaves applied for an order to strike out the action on the ground that the law did not recognise the duties that he was alleged to have been subject to. Justice Austin denied Mr Greaves’ application and held that the case against Mr Greaves disclosed a reasonable cause of action.
 The ramifications of his Honour’s holding will be discussed more fully later in this paper, but it is enough to note at this stage that ASIC’s claim related not to the duties of company Chairs generally, but specifically to the duties of a Chair who was also Chair of the audit committee, having regard to the circumstances of the company and qualifications of the individual involved.
 However, care needs to be applied when considering the decision given that the case was an interlocutory proceeding, and one where Justice Austin accepted that ASIC’s suggestion of expanded duties of Chairs was “reasonably arguable”. There has been no finding to date that Mr Greaves owed such duties or breached them. Accordingly, the law is open to further developments in this area.

The traditional role of the Chair at common law

The role of the Chair at common law has traditionally been limited to presiding at meetings and exercising control as needed to enable the meeting to proceed in an orderly, lawful fashion. The classic Australian statement of this duty was made in 1966 by Justice Street (as he then was) in Colorado Constructions and has been often quoted since:

It is an indispensable part of any meeting that a Chairman should be appointed and should occupy the Chair.  In the absence of some person […] exercising procedural control over a meeting, the meeting is unable to proceed to business…[T]here must be some person expressly or by acquiescence permitted by those present to put motions to the meeting so as to enable the wish or decision of the meeting to be ascertained.

However, Justice Austin’s decision in ASIC v Rich in 2003 began to affect perceptions of the role of the Chair more generally. Justice Austin noted that, in the past, the common law tended to lay down duties and responsibilities for the Chair in the limited context of procedure at directors’ and members’ meetings.
 The courts had not produced statements of the Chair’s duties or responsibilities outside the limited context of company meetings, subject to some minor exceptions examined later in this paper. Indeed, Australian courts have rarely considered the responsibilities of the Chair as separate to those of other directors, resulting in some commentators viewing the Chair as a mere figurehead with little or no responsibility beyond the orderly conduct of meetings.

Correspondingly, Australian courts have not — to date — provided a precise characterisation of the nature of the power of the Chair. Indeed, Australian courts have not historically dealt with the issue of the nature of the Chair’s power to any significant degree at all. Canadian jurisprudence has, however, provided some guidance in that country, albeit not all uniform. Some Canadian courts have indicated that the Chair acts in a judicial capacity
 or something akin to a quasi-judicial capacity.
 Whether the nature of the Chair’s power should be characterised as judicial or only quasi-judicial may be, to a large extent, insignificant.  It seems to be reasonably clear that the Chair should, in general, be (or at least appear to be) impartial. As the person responsible for ensuring the smooth carriage of the business of the meeting, there is a tangible benefit in a Chair, regardless of his or her own views on the matters before the meeting, seeking to forward the meeting’s purposes and not hindering their attainment.  A practical view has been taken by the Ontario Court of Appeal, specifically in relation to the Chair of a public company:

[To use the terms ‘judicial’ or ‘quasi-judicial’ in describing the duties of the Chair is confusing] because an adjudicator or judge can never have a personal interest in the issue. A chairperson who is more than a nominal shareholder of a public company, on the other hand, always has a personal interest in everything that affects the company, which includes all of the rulings of the chair. If that distinction is not recognised the reflex reaction is to assume that a decision which benefits the chair personally is non-judicial and thus not bona fide. In my view, it is preferable to describe the duty as one of honesty and fairness to all individual interests, and directed generally toward the best interests of the company.

This view that the duty of the Chair is to act honestly and fairly towards all individual interests and towards the best interests of the company as a whole is a practical characterisation of the nature of the role. It also has the advantage of upholding the obligation of the Chair, enunciated from time to time in the common law, to act fairly and observe the rules of natural justice in the course of making rulings in matters of meeting procedure.
 

Importantly, the Ontario Court of Appeal’s definition of the role of the Chair also has the benefit of expressing the duty in conformity with the expression of the fundamental duty of directors at common law and under the Corporations Act 2001 (Corporations Act) to act in good faith in the company’s best interests.
 The separate, but related, fundamental duty of directors at common law and under the Corporations Act to act for proper purposes
 has also found expression in relation to the Chair. In John v Rees, Justice Megarry commented: “[the Chair] has wide powers, but he has also the duty of using those powers for proper and not improper purposes.”
  Notably, in that case, his Honour also made some general remarks about the relationship between the Chair and the members of the body, in terms which are also apt to describe the relationship between the directors and the members (and indeed of any fiduciary towards his or her beneficiaries): “Above all, his duty is to act not as a dictator, but as a servant of the members of the body, according to the law.”
 

The changing role of the Chair at common law

In terms of actual responsibilities, it could be argued that the corporate governance debate in Australia appears to have swung in favour of a pro-active Chair, with responsibilities above and beyond those of the other directors and not merely limited to the chairing of meetings. This part of the paper analyses the role assigned to the Chair in contemporary corporate governance literature in order to ascertain the standard and extent of the Chair’s duties.

One of the scant references to the duties of the Chair, other than with respect to procedural duties at meetings, was the following dictum of Chief Justice Rogers (Commercial Division) in AWA Ltd v Daniels t/a Deloitte Haskins & Sells (Daniels): 

The Chairman is responsible to a greater extent than any other director for the performance of the board as a whole and each member of it. The Chairman has the primary responsibility of selecting matters and documents to be brought to the board’s attention, for formulating the policy of the board and promoting the position of the company. In discharging his or her responsibilities the Chairman will co-operate with the managing director if the two positions are separate or otherwise with senior management.
 

Chief Justice Rogers’ statement encompasses both the strategic and communication roles of the Chair. His Honour’s quote also highlights the importance of the Chair’s role in interacting with the managing director. Clarity in communication between these roles is important in helping to ensure the success of the corporation, a point which this paper will revisit.

It is worth noting that there is some guidance circumscribing the powers of the Chair in the context of a company’s business operations. Ford, Austin and Ramsay note that the Chair’s ordinary functions do not involve business operations, such as making contracts on the company’s behalf, and that there are some judicial views to the effect that the Chair does not ordinarily have any more authority to bind the company than any other director.

In ASIC v Rich, Justice Austin noted Dovey v Cory
 and Woolworths v Kelly,
 two earlier cases in which the duties of the Chair were seen to be more extensive than merely to fulfil a procedural role at meetings. His Honour then cited the above dictum from Daniels and held that it was reasonably arguable that it supported the imposition of ‘responsibilities’ (in the sense that the term is used in paragraph 180(1)(b) of the Corporations Act) on the Chair of a listed public company.
 Subsection 180(1) provides:

180  Care and diligence — civil obligation only

Care and diligence — directors and other officers


(1)
A director or other officer of a corporation must exercise their powers and discharge their duties with the degree of care and diligence that a reasonable person would exercise if they:


(a)
were a director or officer of a corporation in the corporation’s circumstances; and


(b)
occupied the office held by, and had the same responsibilities within the corporation as, the director or officer.

Note:
This subsection is a civil penalty provision (see section 1317E).

Although commentators have a range of views about ASIC v Rich,
 this is widely considered to be one of the most important findings in the case, and it is the subject of this paper. 

It is worth noting that in reaching his conclusions about the expanded responsibilities of the Chair in Daniels, Chief Justice Rogers relied upon non-legal material to ascertain the work done by Chairs in practice.
 Chief Justice Rogers’ approach presaged Justice Austin’s practical approach in ASIC v Rich in using this type of evidence rather than opting for “the only other alternative, namely to rely on unassisted armchair reflection.”

The significance of ‘contemporary community expectations’

Justice Austin referred to ‘contemporary community expectations’ of which the Chair must be aware. The sources of these expectations include the law (both statute-based and common law). However, his Honour also referred to a range of corporate governance literature cited by ASIC in support of its argument that the Chair is “responsible to a greater extent than any other director for ensuring that the board is familiar with the financial circumstances, position and performance of the company, and ensuring the performance of the board of its supervisory duties.”
  

The role of the Chair set out in contemporary corporate governance literature is one of a pro-active Chair with responsibilities above and beyond those of the other directors and broader than merely chairing meetings. Indeed, commentators Richard Leblanc and James Gillies have put the view that “[t]here is no more significant factor in determining effective board governance than the leadership qualities of the chair.”
 In listing the sources of contemporary community expectations about the role, Justice Austin cited extracts from reports submitted by ASIC which purport to set out a range of responsibilities of the Chair.
 The responsibilities listed are those regularly found in corporate governance best practice guides and codes of conduct internationally. They include:

· acting as spokesperson for the board and the company

· ensuring that the directors have sufficient information in order to discharge their duties

· ensuring that shareholders are well-informed about the financial state of the company

· ensuring that board policies are put into effect

· establishing appropriate membership of the board and making changes to board membership as appropriate.

The judicial approach of ASIC v Rich is to recognise the material which has identified the work generally or typically done by Chairs in practice. A potential challenge arising from Justice Austin’s decision is that this literature appears to have showed signs of substantial development in recent times. Since the decision was delivered, Standards Australia has published an Australian Standard on good corporate governance.
 The standard lists the normal responsibilities of the Chair as including:
 

· ensuring the board provides leadership and vision to the entity

· making certain that the board has the necessary information to undertake effective decision-making and actions

· developing an ongoing relationship with, and mentoring, the chief executive officer

· commencing the annual process of board and director evaluation

· selecting and nominating directors (as part of the nomination committee, if appropriate) 

· guiding the ongoing effectiveness and development of the board and individual directors.

The importance of the Chair as the link between the board and the chief executive is crucial. The Australian Institute of Company Directors (AICD) has commented that a good working relationship between the Chair and chief executive is important for the success of the board, and, in turn, for corporate performance and shareholder returns.
 In Corporate Governance and Chairmanship: A Personal View,
 Sir Adrian Cadbury’s important work on the role of the Chair, Sir Adrian provides guidance on the governance of listed companies and bodies corporate more generally, and notes the special responsibilities of the Chair regarding the appointment and monitoring of the performance of the chief executive in particular. He points out that the Chair has a special role in ensuring that every step is taken to make the best appointment in the first place and that thereafter, the board led by the Chair formally reviews the performance of the chief executive.
 

Of course, imposing responsibility upon company Chairs with respect to monitoring the progress and performance of the chief executive is also consistent with Australian case law. The decision of the Supreme Court of Victoria in relation to the National Safety Council Victorian Division, illustrated the problems of the failure of a Chair (and a board) to properly monitor the activities of the chief executive.
 

More than a decade ago, community expectations about the responsibilities of the Chair in the UK were expressed in the report of the Committee on the Financial Aspects of Corporate Governance chaired by Sir Adrian Cadbury (Cadbury Committee).
 Consistent with the points later made by Justice Austin in 2003, the Cadbury Committee expressed a clear expectation that the Chair is responsible to a greater extent than any other director for the proper functioning and composition of the board, and is responsible for general oversight of its activities:

The chairman’s role in securing good corporate governance is crucial. Chairmen are primarily responsible for the working of the board, for its balance of membership subject to board and shareholders’ approval, for ensuring that all relevant issues are on the agenda, and for ensuring that all directors, executive and non-executive alike, are enabled and encouraged to play their full part in its activities. Chairmen should be able to stand sufficiently back from the day-to-day running of the business to ensure their boards are in full control of the company’s affairs and alert to their obligations to their shareholders.

The Cadbury Committee also highlighted the responsibility of the Chair to ensure that adequate information is distributed to non-executive directors: 

It is for chairmen to make certain that their non-executive directors receive timely, relevant information tailored to their needs, that they are properly briefed on the issues arising at board meetings, and that they make an effective contribution as board members in practice.

The 2003 UK review of the role and effectiveness of non-executive directors conducted by Derek Higgs
 (Higgs Review) is an additional source of contemporary community expectations. Justice Austin explicitly recognised that the Higgs Review, although released too late to be incorporated in ASIC’s submissions, bolstered the evidence proffered by it.
 The Higgs Review suggested that, in addition to the traditional responsibility of the Chair for the procedural aspects of board meetings, the Chair is responsible for:

· providing leadership to the board and ensuring its effective functioning

· providing leadership to the company

· disseminating accurate, timely and clear information to directors

· communicating with shareholders and with the chief executive

· evaluating the performance of the board, and individual directors (at least annually)

· ensuring the appropriate induction, training and ongoing developmental needs of the directors are met

· ensuring that board decisions are effectively implemented.

In the HIH Royal Commission Report, Justice Owen noted that the Chair also has a duty to take the lead in ensuring that all circumstances that might involve or give rise to conflicts of interest are fully disclosed and ventilated so that the whole board is apprised of the relevant circumstances.
 One commentator has argued that the Chair should be responsible for taking the lead in securing full disclosure by all directors and cannot simply assume that there is no conflict of interest in the absence of disclosure.

Amongst a list of the responsibilities of the Chair compiled in 2003, Kiel and Nicholson include “assessing and implementing a balanced board membership”, “guaranteeing that there is adequate monitoring, pursuit and performance of the goals of the organisation” and “making certain that the board has the necessary information to ensure effective decision-making”.
 One commentator has referred to the Chair’s role in fostering the development of effective strategies by the board.
 The duty of the Chair to ensure that other directors have received sufficient information to ensure effective decision-making has also been discussed by other commentators.
 It was also highlighted by Justice Austin in ASIC v Rich and will be discussed later in this paper.

The UK Combined Code of 2000 devotes attention to induction, development and performance evaluation, assigning responsibility to the Chair for ensuring that new directors participate in a full, formal and tailored induction programme and ensuring that the development needs of the directors, and of the board as a whole, are identified and met.
 Sir Adrian also noted in 2003 that the Chair has a significant role in the selection of new directors and review of the performance of individual directors and of the board as a whole.
 Sir Adrian points out that this may be shown in the receipt of feedback by the Chair from each director in relation to his or her own performance, for example in relation to decision-making, the flow of information and the conduct of debate, as individual directors may feel that this has a significant impact on their own contribution.
 

Sir Adrian assigns responsibility to the Chair for ensuring that the board has the role of reviewing and endorsing (or not endorsing) the company’s strategy, and ensuring that the strategy is understood within the company and externally, as well as ensuring that the strategy is regularly reviewed.
 The AICD places the Chair’s strategy-setting role within a broader annual review framework which includes review of strategy, goals, budget and executive performance.
 It may be difficult to legislate to assign responsibility to the Chair for strategy-setting because strategy may not be easily amenable to quantification and, as Sir Adrian notes, the degree to which these responsibilities will be discharged by the Chair personally will vary widely between Chairs and companies.
 Despite this, Sir Adrian argues that responsibility for ensuring that the company is appropriately represented in public rests firmly with the Chair, irrespective of the size of the company and of the way in which the Chair delegates his or her duties in this regard.
 The Chair’s role as the company’s main representative to the outside world has also been noted by other commentators.

In the HIH Royal Commission Report, Justice Owen discussed corporate governance and the lessons from the HIH collapse at length. In so doing, his Honour had occasion to comment on the role and responsibilities of the Chair, and remarked that the role of the Chair:

brings with it ‘additional rights and additional opportunities’ which may affect the content of the role and warrant the imposition of higher standards and duties in order to ensure board effectiveness and prevent the exploitation of those additional opportunities.

Issues surrounding executive Chairs

The Cadbury Committee recommended that the Chair’s position should be occupied by a non-executive director in order to prevent too great a concentration of power or ‘unfettered powers of decision’, recommending that where the Chair is also the chief executive, there should be a group of independent directors on the board with an appointed leader.
  In Daniels, Chief Justice Rogers highlighted difficulties that could arise where the chief executive also occupied the office of Chair. His Honour noted that, unless abundant caution is exercised, information about problems of the company which should be laid before the board will tend not to be revealed.
 

There has for some time been a position amongst a number of corporate law commentators that combining the roles of Chair and chief executive within the one person in public companies is undesirable.
 A number of rationales have traditionally been offered for this position. Professor Meredith Edwards and Robyn Clough have noted that one justification for the separation of roles of Chair and chief executive is based on the understanding that managerial interests may, to an extent, dominate at the expense of ownership interests.
 Edwards and Clough also note a more positive reason for the separation of roles, namely the importance of the Chair’s role as a confidant or mentor to the chief executive.
 The Organisation for Economic Co-operation and Development (OECD), has noted that, in countries with single tier board systems, “the objectivity of the board and its independence from management may be strengthened by the separation of the role of chief executive and chairman, or, if these roles are combined, by designating a lead non-executive director to convene or chair sessions of the outside directors.”
 

This view was reinforced by the Hampel Report on corporate governance which recommended that any decision to combine the roles should be publicly explained.
  Although there are contrary opinions, particularly in the United States,
 the view that the Chair should not be the chief executive and should in fact be a non-executive director is a view held by a number of commentators in the corporate governance debate in Australia (and the UK, Canada and NZ
). It is usually cited as a method of helping to ensure an appropriate balance of power, increasing accountability, and increasing the capacity for more independent decision making by the board.
 This view was endorsed in the Higgs Review, which recommended that the UK Combined Code should be amended to provide that the roles of Chair and chief executive should be separated.
 The importance of the role of the Chair may be evinced by the recommendations of the Higgs Review that:

· the division of responsibilities between the Chair and the chief executive should be set out in writing and agreed by the board

· the chief executive should not become Chair of the same company

· at the time of appointment, the Chair should meet a test of independence in order to engender trust with executive and non-executive directors on the board and ensure objective debate.

More recently, in the Report of the Royal Commission into the failure of HIH Insurance, Justice Owen indicated his general support for a separation of the roles of Chair and chief executive as a check on power, but noted the need for flexibility “if a persuasive case can be articulated and communicated to the shareholders”.
 Accordingly, it remains a lively area of debate, and Justice Owen’s dictum that it is necessary to examine the circumstances of a particular Chair or company in each case before laying down an inflexible rule should be borne in mind. 

Related to this issue is the question of the chairing of and composition of audit committees. In the HIH Royal Commission report, Justice Owen noted that it has been generally accepted practice for some time that the Chair of the company should not also chair the audit committee.
 This has been a recommendation of regulators and corporate governance advocates for some time.
 

Another source of contemporary community expectations is the Principles of Good Corporate Governance and Best Practice Recommendations relating to the governance of listed public companies released by the ASX Corporate Governance Council (ASX Council) shortly after ASIC v Rich was delivered.
 

Relevantly, in its recommendations on the structure of the board, the ASX Council adopted a similar position to the Higgs Review, namely, that better practice is that the roles of Chair and chief executive should be separate, and that the chief executive should not become Chair of the same company.
 The ASX Council also recommended, as better practice, that the Chair should be an independent director,
 a view that is consistent with the positions of a number of other regulators
 and umbrella industry groups.
 In 2005, the Australian Council of Super Investors Inc (ACSI) issued guidance in its Corporate Governance Guidelines: A Guide for Superannuation Trustees to Monitor Listed Australian Companies advocating the separation of the roles of Chair and chief executive and recommending that the Chair should be appointed from among the independent non-executive directors. ACSI cautioned that combining the two roles has the potential to create a concentration of power and diminution in the degree of accountability that would ordinarily result from a separation of the two roles.
 In its recent Prudential Standard APS 510 on the governance of regulated institutions,
 the Australian Prudential Regulation Authority (APRA) has also reflected this view, requiring that the Chair of a governing board must be an independent director, and cannot have been the CEO at any time during the previous three years.
 However, this view has been criticised by hands-on executive Chairs who have been intimately involved in the development of companies and feel a strong sense of ownership about them.
 Accordingly, it is perhaps a factor that should be considered in the context of the individual circumstances of each corporation.

The Chair as ‘corporate fulcrum’

Justice Austin indicated that, although it is largely both exhortatory and voluntary and must always be used with caution, the literature on corporate governance is relevant in determining the responsibilities of the Chair of a listed public company. His Honour also noted that although it may seem to be unduly harsh to retrospectively rely on evidence of this kind to determine a standard of conduct not previously set out in the common law or statute, “the court’s role, in determining the liability of a defendant for his conduct as company chairman, is to articulate and apply a standard of care that reflects contemporary community expectations.”
 In ascertaining and applying the relevant standard of care, Justice Austin noted that community expectations of directors have risen significantly over the last century with a parallel growth of literature related to corporate governance.

Accordingly, it is timely that the increased significance of the role of the Chair — a position that has been described as the ‘corporate fulcrum’
 — should now be recognised more formally.

The role of the Chair under the Corporations Act

Some commentators (the AICD, for example) have argued that the principles-based general duties of directors and officers set out in Part 2D.1 of the Corporations Act, as interpreted through case law, specify the legal duties and responsibilities of the Chair in sufficient detail.
 In addition to these general duties of directors and officers which apply to the Chair in circumstances where (as is the usual case) he or she is also a director,
 the Corporations Act contains a limited number of other provisions regulating the duties of the Chair.
 

Sections 248E and 248G, both replaceable rules, authorise the directors to elect a Chair for board meetings, and provide for a casting vote for the Chair, respectively. Section 249U is the equivalent replaceable rule providing for the election of the Chair at members’ meetings. 

Section 250S provides that the Chair of an annual general meeting must allow a reasonable opportunity for the members as a whole at the meeting to ask questions about, or make comments on, the management of the company. Section 250T imposes an equivalent duty on the Chair with respect to asking questions of the company auditor relevant to the conduct of the audit and the preparation and content of the auditor’s report.
 Breach of either of these sections gives rise to an offence of strict liability by the Chair.
 Section 250SA, inserted as part of the CLERP 9 amendments
 provides that at the annual general meeting of a listed company, the Chair must allow a reasonable opportunity for the members as a whole to ask questions about, or make comments on, the remuneration report (notably, section 250SA does not specify a sanction for breach of the provision).

Division 6 of Part 2G.2 of the Corporations Act contains detailed regulation of the appointment of proxies and corporate representatives for members’ meetings. Paragraph 250A(4)(c) provides that if a proxy form specifies the way the proxy is to vote on a particular resolution, if the proxy is the Chair, he or she must vote on a poll and must vote the way specified. Breach of the provision is a criminal offence of strict liability.
 

Part 2G.3 of the Corporations Act regulates minutes of meetings and members’ access to minutes. Subsection 251A(2) provides that a company must ensure that minutes (of a meeting of the company, or of its directors) must be signed within a reasonable time after the meeting by either the Chair of the meeting, or the Chair of the next meeting.
 Breach of the provision is a criminal offence of strict liability, which potentially carries with it a term of imprisonment.

In relation to the non-procedural duties of the Chair, there is a dearth of Australian law and no coherent exposition of this aspect of the role of the Chair. This may be one of the reasons that has led courts and commentators alike to look to sources other than the Corporations Act and the company law reports for guidance on the duties of the Chair. 

PART II: THE PUBLIC SECTOR

The role of the Chair in the Australian Government context 

A range of different types of boards exists at the Commonwealth level in the public sector. Over 90 of these are boards governing Commonwealth authorities or Commonwealth companies under the CAC Act. A Commonwealth authority is a body corporate, incorporated for a public purpose, by an Act or subordinate legislation, that is able to hold money on its own account, whereas a Commonwealth company is a Corporations Act company in which the Commonwealth has a controlling interest.
  Some significant bodies under the CAC Act include the Australian Broadcasting Corporation (ABC) and the Australian National University (ANU), as well as all of the government business enterprises (GBEs), such as Australia Post and Medibank Private Ltd.

However, some statutory corporations that are also governed by boards are only subject to certain CAC Act provisions, for example the NEPC Service Corporation and the National Transport Commission. Other statutory corporations that are governed by boards are not subject to the CAC Act at all, for example the Albury-Wodonga Development Corporation. 

Another class of statutory corporations at the Commonwealth level is not able to hold money or property on their own account.
 These are often commissions, and are typically encompassed in a Department of State or a prescribed agency under the Financial Management and Accountability Act 1997 (FMA Act), and are involved in regulation or some other form of statutory decision-making.
 

There are also Corporations Act companies which involve government participation but are not regulated by the CAC Act because the Commonwealth does not hold a ‘controlling interest’.
 Such companies may exist where the Commonwealth is a non-controlling member. In other cases, the Commonwealth’s involvement may be under the company’s constitution and may not relate to its rights as a member, but be limited to the right to appoint or remove a director. Examples include Beyond Blue Limited, the Australia and New Zealand School of Government Limited, and a range of cooperative research centres (or CRCs). All of these bodies are described in the List of Australian Government Bodies and Governance Relationships as at 31 December 2004, which includes bodies where the governance relationship takes account of factors such as appointing directors.

The CAC Act, together with the Commonwealth Authorities and Companies Regulations 1997 and the Commonwealth Authorities and Companies (Report of Operations) Orders 2005 comprises the core public sector umbrella legislation regulating Commonwealth authorities and Commonwealth companies. A number of the provisions of the CAC Act legislative framework governing authorities, including, in particular, the conduct of officers provisions, are modelled on equivalents in the Corporations Act.
  Subsection 22(1) of the CAC Act, for example, is closely modelled on its Corporations Act-equivalent, subsection 180(1). The CAC Act provision states:

22  Care and diligence — civil obligation only

Care and diligence — officers

(1)

An officer of a Commonwealth authority must exercise his or her powers and discharge his or her duties with the degree of care and diligence that a reasonable person would exercise if he or she:


(a)
were an officer of a Commonwealth authority in the Commonwealth authority’s circumstances; and


(b)
occupied the office held by, and had the same responsibilities within the Commonwealth authority as, the officer.

Note:  This subsection is a civil penalty provision (see Schedule 2).

This provision is of particular relevance since the decision of ASIC v Rich, which concerned the interpretation of its Corporations Act-equivalent, subsection 180(1).

For Commonwealth authorities, the CAC Act complements the particular enabling legislation of the authority, for example the Australian Postal Corporation Act 1989, the Australian Sports Commission Act 1989 and the Australian War Memorial Act 1980, which deal with a range of additional governance issues. The CAC Act does not refer specifically to the role of the Chair of the board.
 The enabling legislation of a Commonwealth authority commonly refers to the Chair (and Deputy Chair),
 and provides for the ability of the Chair to convene and preside over meetings of the board,
 but will not generally set out specific responsibilities. Tasks such as providing leadership to the board and the authority, communicating with stakeholders and the chief executive, evaluating the performance of the board and individual directors, and ensuring the appropriate induction, training and ongoing developmental needs of the directors, are generally implicit.
 Moreover, guidance regarding the role of the Chair in the public sector comes from a range of sources in addition to legislation, including policy, guidelines and reports. A number of the contemporary community expectations applying to the private sector in Australia are also contained in the public sector context, including through corporate governance guidance, such as, for GBEs, the Governance Arrangements for Commonwealth Government Business Enterprises of June 1997. 

A range of commentators have recognised the central role of the Chair in the governance of public sector corporations. Some have noted that it is important to define the Chair’s governance role to protect against confusion about the responsibilities of the Chair, the board, the chief executive and senior management, including the importance of a leadership role for the Chair, particularly in liaising between the board and key stakeholders.
 This encompasses the traditional duty of ensuring the proper functioning of the board and its meetings, but also monitoring the implementation of decisions. It also covers maintaining a close relationship with the chief executive and representing the authority to outside stakeholders. 

One addition to the list of duties of the Chair that has been noted is of ‘monitoring and improving the quality of the board.’
 This could include taking an active role in succession-planning for the board, induction of new directors, and reviewing the performance of his or her fellow board members, adding other dimensions to the role and responsibilities of the Chair.
 The role of the Chair in the private sector in reviewing the performance of the board and its individual members was also commented on by Justice Owen in the HIH Royal Commission report, where his Honour noted that the performance and contribution of board members should be guided by the Chair.
 

The Chair’s role in fostering the development of directors is reflected on a practical level by the Uhrig Report’s better practice recommendation that the Chair ensure that the directors have opportunities for ongoing professional development.
 Additionally, the Governance Arrangements for Commonwealth Government Business Enterprises of June 1997 provide that the Chair of a GBE must head a board nomination and remuneration committee which will, through the board, provide the shareholder ministers with a list of suitable candidates for board membership.
 

The separation of the roles of Chair and chief executive is also recognised in elements of Commonwealth public sector corporate governance,
 such as in the Governance Arrangements for Commonwealth Government Business Enterprises, which provides that the Chair of a GBE must not also be an executive of the GBE, unless otherwise agreed by the shareholder ministers.
 The separation of roles of Chair and chief executive has also been expressed in some State and Territory legislation.

Chapter 6 of the Uhrig Report contains better practice recommendations for the governance of statutory authorities generally, and a number of these specifically relate to the role of the Chair of governing boards. These better practice recommendations are consistent with a number of better practice recommendations relating to Chairs in the private sector, and are also a useful signpost for contemporary community expectations of Chairs of governing boards in the public sector.

The Uhrig Report notes that it is better practice that the Chair does not chair all committees, particularly the audit committee, on the basis that it affords a more balanced distribution of workload amongst the board members, a greater focus on risk management and gives the other directors an opportunity to build additional experience.
 Of course, this does not mean that the Chair does not have a role in serving on, or chairing, committees.
 The benefits of the separation of roles have also been observed by the Australian National Audit Office (ANAO) in the context of audit committees.
 

The Uhrig Report highlights the potentially important role of the Chair in relation to appointment, reappointment and removal of directors in the context of ensuring that the responsible Minister is well-supported in his or her decision-making. The report describes better practice arrangements for appointments and notes that when a Minister is considering an appointment, the Chair and the responsible Department should brief the Minister on the particular skills, attributes and experience that would benefit the board in meeting its objects.
 The report indicates that it is expected that the Chair and the responsible Minister should meet at least annually and discuss the performance of the board, where the Chair should be equipped to discuss the outcome of the annual performance evaluation process for the board and, if required, the performance of individual directors.
 This point is also consistent with guidelines for directors of government boards issued by the South Australian Department of the Premier and Cabinet, which recommend that the Minister should, on an annual basis, review the board’s performance with the Chair or the board.
 Likewise, the guidelines suggest, the Minister should consult with the Chair when a vacancy occurs and consider the overall composition of the board and gaps in experience, ability and knowledge.

The Uhrig Report also recommends that prior to making a decision on reappointments, the Minister and the Chair should discuss the performance of the board and of individual directors.
 Separately, in cases where the Minister is assessing the performance of the board and seeks further information, the Chair should be the point of contact.
 

The Uhrig Report makes a number of points about communication between the Minister and statutory authorities with governing boards. Communications between the Minister and the authority are to be primarily with the Chair, at formal and informal levels,
 a point that has also been made by the ANAO in its better practice guidance.
 Structured communication between the Minister and the Chair may also be supported in the enabling legislation of the authority.

The Uhrig Report notes that in circumstances where the Minister considers it necessary to communicate with the chief executive, such communications should only occur in conjunction with the Chair, so as not to detract from the board’s ability to provide effective management oversight.
  Conversely, the Chair should advise the Secretary of the responsible Department of issues to be discussed with the Minister prior to formal meetings, to allow the Department sufficient opportunity to adequately brief the Minister.
 Notably, in discussing the issues associated with appointing public servants to the boards of statutory authorities, the Uhrig Report noted that it should not be interpreted as proposing that Departmental representatives should not attend board meetings, provided that the Chair’s agreement is obtained beforehand.

Remuneration

A related point that should be noted when considering the heightened responsibilities of public sector Chairs is remuneration. It may be that the heightened responsibilities of Chairs of statutory authorities above those of other directors is recognised by the public sector through the remuneration that is paid to Chairs for the discharge of those responsibilities. For example, the Remuneration Tribunal’s current determination for fees and allowances for part-time office-holders shows that the fees and allowances paid to a selection of Chairs of Commonwealth authorities are higher than those paid to the other directors.
 The higher level of remuneration for the Chair is also generally reflected in the private sector,
 which may reflect the Chair’s heightened legal duties and responsibilities.

Other jurisdictions

Generally speaking, umbrella legislation regulating government-owned corporations at the State and Territory levels contains minimal recognition of the role of the Chair.
 However, there are elements of specific recognition of the role of the Chair at these levels. For example, in the Australian Capital Territory, the Financial Management Act 1996 was amended in 2005 to detail specific functions for the Chair of the governing board of Territory authorities, in particular:

(a) managing the affairs of the governing board

(b) ensuring, as far as practicable, that there is a good working relationship between the governing board and management of the authority

(c) ensuring that the responsible Minister is kept informed about the operations of the authority.

These developments may indicate a state trend toward a greater legislative recognition of the role and duties of Chairs of government-owned corporations. At the Commonwealth level, the obligation to keep the responsible Minister informed about the operations of the corporation (and its subsidiaries) is placed upon the board as a whole.
 

Although guidance produced by the South Australian Government in 2000 states that the Chair “has no greater responsibility as a member of the board than other directors”, it goes on to note that the Chair “usually has great influence over the success of the board and the success of the organisation” and “must be prepared to contribute much more time overseeing the organisation than an ordinary director.”
 In terms of relationships with other stakeholders, the guide notes that the Chair “should not identify too closely with management, dominate the board or allow coalitions to form that exclude other directors from the decision-making process”, but encourage the other directors to make real contributions to the organisation and contribute their skills and experience towards the effective operation of the board.
 The guide also assigns responsibility to the Chair for translating the government’s objectives in relation to the authority into a strategic plan, and for ensuring that appropriate reporting arrangements are in place to advise the Minister.

A guide produced by the Queensland Government for members of Queensland Government boards sets out a range of responsibilities for the Chairs,
 each of which is consistent with the role of the Chair as set out in ASIC v Rich and in the Uhrig Report. These include:
 

· setting the board agenda

· facilitating the flow of information and discussion

· conducting board meetings and other business

· ensuring the effective operation of the board

· communicating with and reporting to the Minister

· reviewing board and organisational performance

· inducting and supporting board members.

On the matter of appointments, the Queensland guide notes that responsibility for selection lies with the Minister and/or Cabinet and that, accordingly, it would not normally be appropriate to tender suggestions or advice unless invited to do so.

It should also be noted that Australia is not alone in paying greater attention to the role of the Chair in public sector governance. For example, Building Effective Boards: Enhancing the Effectiveness of Independent Boards in executive Non-Departmental Public Bodies,
 the report issued by Lynton Barker of the UK Public Services Productivity Panel in November 2004, contains useful discussion of the role of the Chair in the board of an executive non-Departmental public body in the UK, which has a number of parallels with Australian better practice guidance. In order to enhance strategic management and governance, the Chair should, according to Barker:

· act as board team leader

· carry out regular skills, knowledge and aptitude audits

· act as ‘board conductor’

· act as the interface between the board, the executive management, the entity and the responsible department.

CONCLUSIONS

A number of commentators have welcomed Justice Austin’s approach in ASIC v Rich in taking into account contemporary community expectations in determining the standard and content of the duties of the Chair and in setting the standard above that of the ordinary director.

Whether non-executive directors with specialist qualifications or experience are subject to a higher standard of care than other directors, in dealing with business or issues within their special expertise, has traditionally been a vexed question in corporate law. Generally speaking, Australian courts have held that a director is required to act reasonably, in the same manner as an ordinary person with the knowledge and experience of the director would act in the circumstances if acting on his or her own behalf.

Commentators have emphasised that ASIC v Rich reiterates that there is a minimum standard of care and diligence expected of directors and that a lack of skill or expertise cannot be used as a defence for a breach of that standard.
 However, Justice Austin is considered to have provided fertile ground for reconsidering the corporate law question of equivalency of responsibilities of directors. The implications for the Chair in particular are that the level of “responsibilities” of the Chair for the purposes of paragraph 180(1)(b) of the Corporations Act and paragraph 22(1)(b) of the CAC Act — and the other directors — is likely to be determined by a range of factors. Those factors may include the length of time of the Chair’s association with the body (as director or otherwise), the particular responsibilities formally allocated to the Chair under a statement of role, and any responsibilities informally assumed by the Chair. These factors are not exhaustive, and a court may take other factors into account, such as corporate governance best practice literature, which may also be influential.
 

Commentators suggest that one consequence of the decision in ASIC v Rich is that some Chairs may be reconsidering their directorship portfolios if they are concerned about the amount of time required to be dedicated to the corporation.
  As the Australian Shareholders Association has noted, some Chairs may need to “take crash courses in corporation law, accounting, governance, and financial management.”
 This may also suggest that the persons willing to take on the role of Chair of the board, finance, audit or safety committee should pay close attention to their legislative protections,
 their directors’ and officers’ liability insurance policy, and their directors’ fees.

Before ASIC v Rich and the recent corporate governance standards, guidelines and reports, the role of the Chair for private sector Corporations Act companies could have potentially been perceived to have been limited to performing procedural and ceremonial duties. Throughout the common law there have been occasional departures from this enunciation of the Chair’s role, but these have been infrequent. Justice Austin’s decision helps emphasise the commonsense understanding that the Chair has a wider role and set of duties (at least in relation to listed companies) and gives a form of legal recognition to the significant corporate governance literature in the public and private sectors which has been generated over the last decade. In the public sector, ASIC v Rich, along with sources of particular responsibilities of the Chair of governing boards in the public sector, such as enabling legislation, and a range of other sources, including policy, guidelines and reports have all contributed to greater clarity of role for Chairs of public sector governing boards. In so doing, ASIC v Rich has made a valuable contribution to discussion and policy-making in the private — and public — sector contexts regarding the role of the Chair.
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